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[Leg.  Int.,  Vol.  30,  p.  36.] 

Brinckle  vd,  Brinckle. 

A  libel  in  divorce  moald  ttate  that  there  was  an  actual  marriage,  not  a  mere  agree* 

meat  to  marrj. 

Demurrer. 

Opinion  delivered  January  25,  1873,  by 

Ludlow,  J. — Leave  was  grante<l  to  the  libellant  in  this  case,,  to 
amend  her  libel,  by  setting  forth  in  explicit  terms,  that  a  marriace 
had  been  contracted  and  celebrated  between  the  respondent  and  herself. 

The  attempt  has  now  been  made  to  comply  with  the  order  of  the 
court,  bat  the  majority  of  this  tribunal  do  not  think  that  the  order 
made  has  been  complied  with. 

It  is  true,  the  libellant  declares,  that  in  the  month  of  January,  1857, 
she  became  the  lawful  wife  of  J.  Gordon  Brinckle,  but  she  eoes  on  to 
say,  that  "  a  contract  of  marriage  was  made  between  your  libellant  and 
the  said  J.  Gordon  Brinckle,  whereby  your  libellant  agreed  to  become 
then  and  there  his  lawful  wife,  and  the  said  J.  Gordon  brinckle  agreed 
to  become,  then  and  there,  her.  lawful  husband." 

Was  this  contract  executed  or  executory  merely  ?  If  only  executory, 
then  the  contract  is  simply  an  agreement  to  marry,  and  not  a  marriage. 
The  language  used  in  this  amended  libel  clearly  raises  a  doubt  upon  tne 
point  named,  for  while  one  construction  might  possibly  indicate  the 
existence  of  an  executed  contract,  the  other  as  elearly  implies  a  mer« 
promise,  and  this  idea  is  strengthened  by  the  fact,  that  no  precise  time 
is  specified,  but  only  the  month  of  January. 

Our  difficulty  is,  to  understand  why  the  usua)  form  b  not  adopted  in 
this  case;  if  the  facts  to  be  proved  by  libellant,  and  which  must  be 
presumed  to  be  within  the  knowledge  of  libellant  and  her  counsel,  will 
establish  a  marriage,  according  to  the  law  of  Pennsylvania,  why  can- 
not the  libellant  conscientiously  declare  that  she  was  married  ?  Why 
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embarrass  the  case  by  allegations  which  throw  doubt  upon  the  Question, 
or  at  least,  qualify  the  main  proposition  sought  to  be  established  ? 

Judge  Peirce  thinks  this  amendment  is  within  the  orde^  of  the  court, 
but  the  other  judges  do  not  agree  with  him,  and  believe  that  no  useful 
purpose  will  be  accomplished  by  permitting  a  departure  from  our  usual 
form,  especially  when  it  is  easy  to  understand,  now  a  door  would  be 
open  to  suits  for  divorce,  in  which  nothing  could  be  established  but  the 
existence  of  an  executory  agreement. 

Demurrer  sustained,  with  leave  to  amend. 

James  L,  Ferriere,  Esq.,  for  plaintiff. 

Hoii.  F.  OairoU  Brewster,  for  defendant 

[Leg.  Int.,  Vol.  30,  p.  44.] 

In  the  matter  of  the  Petition  of  the  Credit  Mobilier  of  America, 
for  Decree  of  Dissolution. 

1.  The  act  of  1856,  in  relation  to  dissolving  corporations,  applies  to  such  as  are 

directly  incorporated  by  the  legislature. 

2.  This  ooart  will  not  make  an  order  for  the  dissolution  of  a  corporation,  if  it  would 

prejudice  the  public  wel^EU'e  or  the  interest  of  the  corporators. 

Opinion  delivered  February  1, 1873,  by 

Allison,  P.  J. — ^The  petitioners  are  a  corporation  chartered  by  the 
Legislature  of  Pennsylvania,  in  1859,  under  the  name  of  the  "  Penn- 
•sylvania  Fiscal  Agency,"  and  by  the  act  of  March  26, 1864,  the  name  of 
the  corporation  was  changed  to  that  of  the  "  Credit  Mobilier  of  America." 

The  petition  is  based  upon  the  act  of  April  9,  1856,  P.  L.  293,  which 
-declares  that  it  may  be  lawful  for  the  Court  of  Common  Pleas  of  the 
proper  county  to  hear  the  petition  of  any  corporation  praying  for  per- 
-mission  to  surrender  any  power  contained  in  its  charter  or  for  the  dis- 
solution of  such  corporation ;  and  if  such  court  are  satisfied  that  the 
prayer  of  such  petition  may  granted  without  prejudice  to  the  public 
welfare  or  the  mterests  of  the  corporators,  the  prayer  of  such  petition 
may  be  granted.  The  restrictions  on  the  exercise  of  this  power  are, 
♦that  such  surrender  shall  not  remove  any  limitation  or  restriction  con- 
tained in  the  charter;  that  the  accounts  of  the  managers,  directors  or 
trustees  of  any  dissolved  company  shall  be  settled  in  and  approved  by 
the  court,  and  dividends  of  the  effects  shall  be  made  among  any  of  the 
•corporators  entitled  thereto,  as  in  the  case  of  the  accounts  of  assignees 
and  trustees. 

The  petition  asserts,  that  from  a  date  anterior  to  July  6, 1868,  the 
corporation  has  transacted  no  business  except  to  collect  assets  and  pay 
previous  liabilities  and  expenses  incident  to  litigation,  and  that  it  has 
no  other  functions  than  these  to  perform,  except  to  distribute  among 
creditors,  if  any  there  be,  and  divide  surplus  among  persons  entitled  to 
the  same.  That  by  reason  of  pending  suits  against  the  corjioration, 
they  are  prevented  from  winding  up,  and  making  distribution  of  assets. 

The  reasons  assigned  in  support  of  the  application  are,  the  incon- 
venience and  expense  of  maintaining  the  organization,  and  taxation 
imposed  on  their  unemployed  capital. 

At  an  adjourned  meeting  of  the  corporators,  held  June  12, 1872,  nt 
which  22,900  shares  of  stock  were  represented,  a  vote  was  passod 
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nuthoriziog  the  present  application  ;  Henry  8.  McComb,  alone,  by  his 
attorneys,  protesting  against  the  action  of  the  meeting.  A  resolution 
was  at  the  same  time  passed  requesting  the  directors  to  vest  the  property 
and  assets  of  the  company  in  trustees,  in  the  event  of  a  dissolution 
being  obtained,  in  trusi,  to  pay  all  claims  on  the  corporation,  and  dis- 
tribute the  assets  among  persons  entitled  to  the  same. 

This  instruction  was  carred  into  efiect  by  a  conditional  conveyance  of 
all  the  property  of  the  corporation  to  three  trustees,  citizens  of  the  city 
of  Boston,  Massachusetts,  in  trust,  for  the  objects  set  forth  in  tlio 
resolutions  of  July  12, 1872. 

The  case  is  before  us  at  this  time  on  exceptions  filed  by  Henry  8. 
McComb,  to  the  report  of  the  master,  to  whom  tne  petition  was  referred. 
The  report  recommends  that  the  prayer  of  the  petitioners  be  granted. 

It  is  made  a  ground  of  objection,  that  the  act  of  April  9,  1856,  does 
not  apply  to  corporations  chartereid  by  the  Legislature ;  that  the  true 
intent  and  meaning  of  the  act  is,  that  no  other  corporations  except  such 
as  are  created  by  decree  of  the  Court  of  Common  Pleas  can  avail  them- 
selves of  its  provisions.    If  we  felt  at  liberty  to  regard  this  as  an  open 

?uestion,  there  is  much  in  this  suggestion  worthy  of  serious  consideration, 
t  might  be  proper  for  us  to  look  at  the  title  of  the  act,  as  needed  to  let 
light  in  upon  that  which  may  be  regarded  as  obscure  without;  it  is 
called  a  supplement  to  the  acts  relating  to  incorporation  by  the  Courts 
of  Common  Pleas,  and  the  context  of  the  act  would  seem  to  point  to 
corporations  created  by  the  Common  Pleas.  It  is  the  Common  Pleas 
of  the  "proper  county  which  is  authorized  to  entertain  jurisdiction  of 
the  application,  and  it  needed  subsequent  legislation  to  explain  the  true 
meaning  of  the  terra  "  proper  county."  A  legislative  interpretation  was 
given  to  it  by  the  act  of  April  4,  1872,  which  provides  that  the  "  proper 
county"  intended  by  the  act  of  April  9,  1^56,  may  be  either  the  county 
in  which  the  principal  operations  of  the  corporation  are  conducted,  or 
the  county  in  which  its  principal  office  or  place  of  business  is  located. 
But  it  may  be  a  question  of  no  little  difficulty  in  some  cases  to  settle 
even  this  point,  as  where  a  corporation,  like  a  railroad  or  cnnal  company, 
may  extend  from  one  border  of  the  Commonwealth  to  the  other,  having 
^'Xtensive  operations  and  places  of  business  in  several  counties.  There 
are  other  considerations  which  it  might  be  proper  to  refer  to  in  this  con- 
nection, if  we  did  not  regard  the  question  as  settled  against  the  excep- 
tant by  the  case  of  the  Commonwealth  vs.  Slifer,  3  P.  F.  Sm.  71,  which 
holds  that  the  act  of  1856  does  not  restrict  the  power  of  Courts  of  Com- 
mon Pleas  to  dissolve  corporations  to  any  class  of  corporations,  whether 
chartered  by  the  Legislature,  or  by  courts,  or  by  letters  patent  granted 
by  the  Governor  under  the  act  of  July  18,  1863,  relating  to  the  incor- 
poration of  mechanical,  manufacturing,  mining,  and  quarrying  companies. 
This  decision  we  regard  as  the  conclusion  of  all  controversy  upon  this 
point ;  nor  do  we  agree  with  the  argument  made  by  the  exceptant,  that 
we  ought  to  consider  as  extra  judicial  all  that  is  contained  in  the  opinion 
of  the  court,  giving  to  the  act  an  interpretation  broad  enough  to  embrace 
companies  chartered  by  the  Legislature,  because  not  necessary  to  the 
decision  of  the  question  then  before  the  court.  But  the  point  was  doubt- 
less made  in  resisting  the  application  for  a  mandamus  to  compel  the 
Secretary  of  the  Commonwealth  to  file  in  his  office  a  decree  of  the  Court 
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of  Common  Pleas,  dissolving  a  corporation  liolding  letters  patent  from 
the  Governor,  under  the  act  of  July  8,  1863.  To  the  broad  question 
the  court  addressed  itself  in  the  decisdou  of  the  cause,  which  stands  to 
us  as  r«tf  adjudieataf  behind  which  we  cannot  go ;  we,  therefore,  pass  by, 
without  further  remark,  the  very  able  argument  made  by  the  counsel 
for  the  exceptant,  against  giving  to  the  act  under  which  the  petition  is 
filed  a  construction  which  takes  in  corporations  whose  authority  is  derived 
by  direct  grant  from  the  Legislature.  Starting  with  this  as  a  point 
established  against  the  exceptant,  is  the  way  clear  on  all  other  grounds 
for  a  decree  of  dissolution  and  surrender  of  corporate  power? 

It  is  not  unworthy  of  remark  just  here,  that  tne  roaster  has  not  found 
as  a  fact  that  which  is  necessary  to  give  jurisdiction  to  this  court.  No 
one  could  have  decided  before  the  act  of  April  4,  1872,  the  "  proper 
county''  in  which  to  make  the  application  for  dissolution ;  this  is  deter- 
mined by  the  fact  of  location  of  the  principal  office  or  place  of  business, 
or  the  county  in  which  the  business  of  the  corporation  is  cniefly  conducted. 
Before  a  petition  for  dissolution  can  be  entertained,  one  of  the  other  of 
these  facts  ought  to  appear  prima  faciei  at  least,  and  before  a  decree  in 
accordance  with  the  prater  of  the  petitioner  can  be  entered,  such  fact 
must  be  shown  to  the  satisfaction  of  the  court. 

This  does  not  appear  to  have  been  done,  perhaps  because  it  could  not 
have  been  establisne<].  In  the  charee  of  Judge  Pearson,  reported  in 
17  P.  F.  8.  259,  in  the  case  of  the  OreaU  Mobilier  vs.  The  Qmmmwealtli, 
I  find  this  statement : — The  corporation  was  created  by  the  Legislature 
of  Pennsylvania,  and  was  required  to  keep  an  office  in  the  State,  which 
was  done  in  point  of  form  merely,  as  all  of  its  business  was  transacted 
in  the  cities  of  New  York  and  Boston,  wliere  the  stockholders  mainly 
resided." 

Assuming  this  to  be  true,  the  petitioners  are  not  entitled  to  make 
application  in  the  Court  of  Common  Pleas  of  either  of  the  counties  of 
this  Commonwealth;  if  its  principal  offices  and  places  of  busine^  are 
in  other  States,  then  it  is  not  in  a  position  to  avail  itself  of  the  benefits 
of  the  act  under  which  the  petition  is  filed,  for  the  act  of  1872  clearly 
contemplates  the  location  of  the  principal  office  or  the  transaction  of  the 
chief  part  of  its  business  in  one  or  the  other  of  the  counties  of  Pennsyl- 
vania, as  determining  the  "proper  county"  in  which  to  make  applica- 
tion under  the  act  of  1856. 

It  is  further  objected  against  the  right  of  the  petitioner  to  the  decree 
of  dissolution  that  the  act  does  not  contemplate  the  case  of  a  corporation 
whose  affiiirs  are  unsettled,  and  against  which  suits  are  pending  and 
undetermined.  It  is  confessed  in  Uie  petition  filed  that  suits  have  been 
instituted  against  the  Credit  Mobilier,  which  places  them  in  the  position 
of  not  being  able  to  wind  up  the  affairs  of  the  corporation,  bv  a  division 
of  corporate  property  among  stockholders  and  creditors  whose  claims 
are  not  denied.  The  act  does  not,  in  terms,  provide  for  the  ascertain- 
ment or  payment  of  debts  due  to  creditors. 

The  court  must  see  that  the  public  welfare  and  the  interests  of  cor- 
porators sufier  no  prejudice,  and  this  would  seem  to  look  to  the  dissolu- 
tion of  a  corporation  when  its  aifairB  were  settled  up,  so  that  nothin«r 
remained  to  be  done  but  to  divide  the  efierts  among  corporators  who 
are  the  members  of  the  corporation  or  stockholders  of  the  body.  The 
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omission  of  the  act  to  provide  in  terms  for  the  ascertainment  of  the 
claims  of  creditors  and  distribution  among  them,  favors  this  view,  and 
unless  such  power  can  be  drawn  from  the  latter  clause  of  the  sentence 
referring  to  the  settlement  of  the  accounts  of  the  corporation,  it  does  not 
exist  It  says,  the  accounts  shall  be  settled  and  approved  by  the 
court,  and  dividends  of  the  effects  made  among  corporators,  as  in 
the  case  of  the  accounts  of  assignees  and  trustees.  The  master  is  of  the 
opiniou  that  creditors  may  maintain  their  claims  on  settlement  of 


companies'  liabilities  be  ascertained  by  this  court,  upon  the  settlement 
of  the  accounts  of  the  trustees,  and  will  not  this  satisfy  any  creditor, 
and  fully  meet  the  substantial  requirements  of  justice? 

No  stronger  reasons  can  be  urged  against  this  interpretation  of  the 
act  because  of  the  magnitude  of  the  mterests  which  dv  this  process 
might  be  brought  into  li(|uidation  than  could  be  made  against  the 
settlement  of  the  afikirs  of  a  bank,  or  railroad,  or  other  corporation 
which  should  make  an  assignment  for  the  benefit  of  creditors,  involving 
property  of  the  value  of  millions  of  dollars,  and  the  adjustment  and 
payment  of  claims  of  equal  magnitude. 

But  with  this  much  conced^,  we  are  not  prepared,  at  this  stage  of 
the  proceeding,  to  decide  that  such  is  the  correct  interpretation  of  the 
act,  and  to  give  a  binding  construction  to  it  now ;  this  can  be  better  done 
when  the  question  arises,  if  it  ever  should,  upon  the  report  of  an  auditor 
making  distribution  upon  settlement  of  the  accounts  of  the  directors  of 
the  corporation,  as  preliminary  to  a  decree  of  dissolution.  Upon  one 
point  we  are  very  clear  in  our  opinion,  that  is,  that  no  such  decree 
Hbould  be  made  in  any  case  until  the  court  are  able  to  make  distribution 
among  the  corporators  of  that  which  remains  af^er  the  payment  of 
creditors,  so  that  we  can  with  certainty  carry  out  the  injunction  of  the 
act,  and  see  to  it  that  the  decree  works  no  prejudice  to  the  interests 
of  the  corporators,  and  at  the  same  time  guards  the  just  interests  of 
those  whose  rights  stand  upon  an  equity  prior  to  that  of  the  stock- 
holders. 

Such  has  been  the  practice  of  this  court  in  all  cases  which  have  been 
brought  before  us  under  the  act  upon  which  the  petitioners  ground 
their  application.  The  instances  have  not  been  frequent,  hut  several 
have  arisen,  and  been  acted  on,  where  incorporated  engine  or  hose  com- 
panies have  gone  out  of  service  since  the  paid  fire  department  of  the 
Mty  has  taken  the  place  of  the  old  organization.  The  exceptant, 
Henry  8.  McComb,  is  not  merely  a  creditor  by  demand,  made  to  the 
officers  of  the  corporation,  for  payment  of  his  claim,  but  in  1868  he 
brought  suit  in  the  Supreme  Court  of  Pennsylvania,  in  equity,  against 
the  Credit  Mobilier,  in  its  corporate  capacity,  and  Sidney  Dillon  et  aL, 
claiming  that  he  is  the  owner  of  between  three  and  four  hundred  shares 
of  the  stock  of  the  company,  loeether  with  all  the  dividends  and  profits 
accrued  thereon  since  1866.  He  seeks  in  this  proceeding  in  equity  to 
recover  the  value  of  375  shares  of  stock,  at  $500  per  share,  and  profits 
amonnting  to  $280,000,  which  he  claims  had  accrued  thereon  up  to  the 
(late  of  the  filing  of  his  bill.  This  suit  is  still  pending  and  undeter- 
mined. It  ia  not  doubtful  what  the  effect  of  a  decree  of  dissolution  would 
iiare  upon  this  claim  if  the  exceptant  was  seeking  to  enforce  its  payment 


He  asks,  may  not  the 
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by  suit  at  law.  It  id  certaiuly  true  that  at  law  debts  due  to  and  from  a 
corporation  are  totally  extiuguished  upon  dissolution,  so  that  neither 
can  they  be  recovered  by  it  nor  charged  against  it,  and  both  at  law  and 
in  equity  all  pending  suits  by  or  against  thereby  abate.  Angell  & 
Araes,  §  779. 

Where,  during  the  pendency  of  a  suit,  a  corporation  surrenders  its 
charter,  which  is  accepted  by  the  Legislature,  it  becomes  deinnct  and 
the  suit  abates,  unless  the  Legislature  save  the  right  of  action  against 
the  corporation ;  Oreeley  vs.  Smith,  3  Story,  657.  And  this  must  be 
equally  true  where  the  Legislature,  without  saving  the  rights  of  suitors, 
give  to  the  courts  the  power  to  accept  a  surrender  of  corporate  authority, 
and  decree  the  death  of  the  body.  To  the  same  effect  is  MerriU  vs.  The 
Bank,  31  Maine  Reports,  67 ;  May  vs.  Stale  Bank,  9  Robinson,  56. 

This  is  conceded  by  the  master,  who  reported  in  favor  of  a  dissolution, 
and  says  a  technical  abatement  of  a  suit  at  law  against  the  Credit 
Mobilier  would  be  worked  by  a  decree  of  dissolution,  whilst  the  rights 
of  a  creditor  remain  in  equity  unaffected,  as  against  the  assets  of  a  dis- 
solved corporation.  It  is  difficult  to  see  how  a  suit  at  law  can  be  main- 
tained after  the  death  of  the  defendant,  who  can  make  no  testamentary 
disposition,  appoint  no  executor,  and  upon  whose  estate  no  administra- 
tion can  be  raised. 

The  master,  however,  holds  that  as  the  assets  of  the  corporation  in  the 
hands  of  the  trustees  are  held  subject  to  any  claim  that  may  be  estab- 
lished against  them  by  creditors,  the  protection  is  ample.  The  question 
is  asked,  without  being  answered,  may  not  the  trustees  be  made  parties 
defendant  to  the  suit  in  the  Supreme  Court?  This  may  be  so,  and  yet 
there  is  room  to  doubt  whether  the  suit  against  the  corporation  now 
pending  would  not  abate,  and  the  creditor  be  turned  over  to  a  new 
proceeding  against  the  trustees. 

The  equity  of  the  creditor  to  obtain  satisfaction  of  his  debt  out  of  the 
assets  of  a  dissolved  corporation  is  now  well  established :  in  support  of 
this  doctrine  the  master  cites  7  Peters,  281 ;  15th  Howard,  304;  8  Georgia, 
493;  10  Paige,  541. 

He  also  cites  from  Chancellor  Kent,  who  states  the  doctrine  thus : — 
The  rule  of  the  common  law  has  in  fact  become  obsolete ;  it  has  never 
been  applied  to  dissolved  moneyed  corporations  in  England.  The  sound 
doctrine  now  is,  as  shown  by  statutes  and  by  judicial  decisions,  that  the 
capital  and  debts  of  banking  and  other  moneyed  corporations  constitute 
a  trust  fund  and  pledge  for  the  payment  of  creditors  and  stockholders ; 
and  a  court  of  equity  will  lay  hold  of  the  fund  and  see  that  it  be  duly 


But  whether  the  present  suit  in  equity  can  be  maintained  by  calling 
in  the  trustees  as  parties  defendant,  aAer  the  death  of  the  corporation,  or 
whether  a  new  proceeding  would  have  to  be  instituted,  we  should  pause 
before  we  make  a  decree  that  might  impose  on  suitors  against  the  Credit 
Mobilier  great  risk  and  inconvenience  in  the  prosecution  of  their  claims 
against  the  company.  We  are  not  to  shut  our  eyes  to  the  fact  that  all 
three  of  the  trustees  are  citizens  of  the  State  of  Massachusetts,  and  not 
therefore  within  reach  of  (he  process  of  the  courts  of  Pennsylvania,  and 
that  a  decree  such  as  is  prayeil  for  would,  to  a  great  extent,  if  not  wholly, 
deprive  the  exceptant  and  other  suitors  in  equity  from  obtaining  such 
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further  discovery  as  they  may  be  entitled  to  have  in  the  maintenance 
«>f  their  demands.  If  dead  in  law,  the  corporation  could  make  through 
its  proper  officers  no  further  answer  to  inquiries  that  might  be  important, 
if  not  esBential,  to  more  full  aud  perfect  discovery  in  equity. 

The  master,  as  we  have  seen,  asserts  the  general  doctrine  that  equity 
will  carry  the  effects  of  a  dissolved  moneyed  corporation  over  to  the 
trustees  for  the  use  and  in  trust  for  creditors.  But  the  rights  of  creditors, 
under  the  act  of  1856,  to  make  claim  upon  the  funds  of  the  corporation 
in  the  bands  of  the  trustees,  upon  accounts  settled  under  the  act,  which 


doubt ;  the  question  should  be  settled  before  we  enter  the  decree  prayed 
for.  Nor  is  it  satisfactorily  shown  that  the  pending  suit  in  equity  would 
not  fall  dead  the  moment  such  a  decree  was  made ;  nor  in  what  way  the 
trustees,  if  the  suit  survives,  can  be  made  parties  to  it,  if  they  elect  to 
keep  beyond  the  jurisdiction  of  the  court.  A  decree  ought  not  to  be 
made  that  would  subject  suitors  to  either  one  or  the  other  of  these  risks, 
which  would  impose  great  inconvenience  if  suits  had  to  be  again  brought, 
and  might  result  in  entire  loss  of  remedy  before  the  tribunals  in  which 
they  have  chosen  to  litigate  their  claims.  To  do  that  which  we  are  asked 
to  do  in  advance  of  the  settlement  of  the  accounts  of  the  corporation 
would  be  to  bar,  in  some  degree,  the  way  of  justice,  and  impair,  if  wo 
did  not  destroy,  the  remedy  which  the  law  of  the  land  now  gives  to  those 
having  claims  against  the  body. 

But  there  is  another  reason  why  we  should  at  least  pause  and  at  this 
time  refuse  the  petitioners  the  death  for  which  they  pray.  The  law  says 
that  the  court  must  be  satisfied  before  entering  a  decree  of  corporate 
dissolution  that  it  may  be  done  without  prejudice  to  public  welfare.  In 
view  of  recent  developments,  which  reach  us  as  a  part  of  the  history  of 
the  government,  making  inquisition  into  the  past  transaction  and  present 
standing  of  the  Credit  Mobilier  of  America,  can  any  one  affirm,  that 
the  dissolution  of  this  corporation  would  be  without  prejudice  to  the 
interests  of  the  public? 

The  government  has  given  notice  that  it  claims  to  be  a  creditor  of  the 
corporation  to  a  large  amount.  Congress  has  by  its  action  directed  the 
employment  of  counsel  to  investigate  and  prosecute  such  claims.  Shall 
we  embarrass  the  possible  future  action  dependent  on  such  an  inquiry, 
by  taking  &om  the  body  its  very  existence,  and  enable  it  to  pass  out  of 
sight,  by  quietly  descending  into  a  grave,  which  by  anticipation  it  has 
prepared  for  itself,  and  turn  the  government  as  well  as  individual 
creditors  over  to  a  scramble  for  the  effects  of  the  bo<ly  ? 

This  corporation  should  be  compelled  to  continue  to  live  and  stand 
in  its  proper  place  until  the  way  be  made  clear  beyond  reasonable  doubt, 
that  without  prejudice  to  public  welfare  or  the  interests  of  corporators, 
and  we  may  add  that  of  creditors,  we  may  safely  give  to  it  the  death 
which  it  desires  to  die  by  our  hands. 

The  exceptions  to  the  report  of  the  master  are  sustained,  and  the 
prayer  of  the  petitioners  is  refused. 
Jk.  C.  McMurtrie,  Esq.,  for  petitioners. 

Thomas  Hart^  Jr.,  Samuel  0.  TfumpBon,  and  James  Oowen,  Esqs., 
for  exceptant. 


in  direct  terms  makes 


for  creditors,  is  not  entirely  free  from 
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[Leg.  Int.,  Vol.  30,  p.  52.] 

Parker  vs,  Spillin. 

Preliminary  ii^uuction  will  not  be  continued  where  plaintiff  has  slept  «pon  her  right* 

for  years. 

In  equity.    Opinion  delivered  February  8,  1873,  by 

Paxson,  J. — Whatever  merits  this  ease  may  develop  upon  final  hear- 
ing, it  is  not  now  in  a  position  to  entitle  the  plaintiff  to  a  continuance 
of  this  special  iujuuction.  The  equities  of  the  bill  are  flatly  denied  in 
the  answer  of  the  defendant,  and  but  feebly  sustained  in  the  supple- 
mental affidavits  filed  in  behalf  of  the  plaintiff.  In  addition  to  this  the 
claim  is  stale.  It  is  nearly  ten  years  since  the  plaintiff  executed  and 
delivered  the  deed  which  she  now  seeks  to  set  aside.  While  this  lapse 
of  time  is  not  a  bar  in  equity,  it  is  nevertheless  to  be  considered  upon 
the  question  of  granting  the  special  relief  prayed  for.  The  plaintiff 
having  slept  upon  her  rights  for  so  many  years,  may  well  await  tlte 
ordinarv  course  of  equity  proceedings.  The  extraordinary  powers  of  a 
chancellor  are,  as  a  general  rule,  reserved  for  the  vigilant  suitor. 

The  motion  to  continue  the  special  injunction  is  denied. 

G,  H.  Gross  and  Thcmas  J.  narger,  Esqs.,  for  injunction. 

J.  B,  Toumsendf  Esq.,  contra. 

[Leg.  Int.,  Vol.  30,  p.  76.] 

Burns  et  cU.  vs.  Cox. 

An  administratrix  who  assaines  the  charge  of  real  estate  will  be  liable  to  account  for 
the  highest  rent  that  can  be  obtained,  but  she  may  show  that  she  has  used  all 
possible  diligence,  and  then  she  will  not  oe  charged  for  rent  not  received. 

In  equity.  Exceptions  to  master's  report.  Opinion  delivered  March 
1,1873,  by 

Pkirce,  J. — The  defendant  was  administratrix  to  the  estate  of  her 
former  husband,  Samuel  Bisbing,  who  died  in  1858,  intestate,  since 
which  time  she  has  in  part  collected  the  rents  of  the  real  estate  left  by 
him,  and  occupied  a  portion  of  it  herself.  This  bill  was  filed  to  compel 
her  to  account  to  the  complainants,  who  are  grandchildren  of  the  said 
decedent,  for  their  shares  of  said  rents.  Landis  vs.  SgoU,  8  Casey,  495, 
decided  that  an  executor  who,  without  authority,  assumed  the  charge 
of  the  testator's  real  estate,  is  liable  to  account  to  the  devisees  as  a 
trustee  or  agent;  and  if  he  occupied  a  part  of  the  real  estate  of  his 
principal,  that  he  is  chargeable  with  the  highest  rent  that  could  have 
oeen  obtained  for  it 

An  administratrix  is  in  like  manner  chargeable.  And  the  rule  laid 
down  in  Landis  vs.  Sooti  is,  that  she  is  prima  facie  chargeable  with  all 
the  rents,  and  can  only  be  discharged  by  proof  that  she  did  not  collect 
them,  and  could  not  have  done  so  by  the  faithful  exercise  of  due  dili- 
gence, within  the  limits  of  the  powers  which  she  possessed. 

The  master  has  mainly  acted  on  this  rule  in  charging  the  defendant, 
but  he  seems  to  have  gone  somewhat  beyond  it  in  a  few  items  of  sur- 
charsre  which  he  has  made  against  her. 

The  respondent  in  her  testimony  says .  "  When  I  got  the  property  in 
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1864, 1  found  tenants  in  the  frame  house  at  a  low  rent ;  I  notified  them 
in  the  latter  part  of  1870  that  the  rent  was  raised  for  1871,  and  they 
moved  out,  and  the  house  lay  idle  for  two  mouths.  The  tenants  who 
were  in  when  I  raised  the  rent  left  with  two  months'  rent  unpaid,  and  it 
was  two  months  before  I  got  new  tenants  in — four  months'  rent  lost  1 
advertised  it,  and  did  all  I  could  to  rent  it,  but  property  out  there  does 
not  rent  well  in  winter.  Wm.  Bramble  was  the  tenant  who  left  with 
two  months'  rent  unpaid.  He  only  had  one-half  of  the  house,  renting; 
at  $7.  The  tenant  on  the  other  side  still  remains ;  his  name  is  John 
Gilfoyl."  There  should  be  a  credit  allowed  her  on  account  of  these 
losses  of  $28. 

Again,  she  says :  I  rented  the  brick  house  up  to  the  time  I  went  in 
from  1864,  to  two  families,  for  $13  a  month  for  both,  and  collected  all 
the  rents  except  $30,  which  I  lost,  $20  from  one  family,  and  $10  from 
the  other,  upon  notifying  them  to  quit  There  were  no  goods  on  the 
premises  from  which  I  could  collect  that  rent,  that  is,  over  $300.  I 
wanted  $10  for  the  two  rooms  for  which  $5  had  been  paid,  and  $15  for 
the  two  rooms  for  which  $8  had  been  paid  ;  they  refUsed  to  ^ve  it  anil 
left.  I  had  no  written  lease  with  these  tenants."  She  should  be  allowed 
a  credit  for  these  losses  of  $30. 

She  further  says:  "  I  went  into  house  (brick  house),  April,  1867,  be- 
cause the  house  was  idle  and  vacant;  and  then,  after  leaving,  in 
November,  1867,  I  rented  the  house  to  Wm.  Callahan,  my  brother-in- 
law,  for  $25  a  month.  They  stayed  two  months ;  then  for  a  month  it 
laid  idle.  Then  I  rented  it  to  Mr.  Miller  for  $25  a  month,  and  he 
occupied  it  up  to  August,  1868,  when  I  moved  in  a^in.  He  did  not 
pay  two  months,  and  I  had  to  notify  him  to  ouit.  I  lost  the  two 
months'  rent  of  $50;  he  moved  out  at  night  and  took  the  keys  with 
him ;  part  of  the  house  was  not  furnished ;  he  had  some  nice  furniture 
in  the  parlor.  He  was  an  officer  in  the  almshouse,  and  was  put  out  and 
left  secretly.  Miller's  salary  was  only  $25  a  month ;  he  was  a  head 
nurse  and  had  a  family." 

The  master  says :  No  allowances  are  made  for  rent  lost  by  non- 
occupancy  or  absconding  tenants,  because  it  has  not  been  affirmatively 
shown,  in  the  cases  where  the  defendant  has  particularized  such 
losses,  that  she  took  the  proper  precautions  to  avoid  these  losses,  her 
testimony  showing  exactly  the  reverse ;  in  one  instance  of  loss  she  even 
rented  the  brick  house  to  a  tenant  at  $25  per  month,  who  she  knew 
received  only  $25  per  month." 

The  evidence  does  not  show  that  she  knew  it  when  she  rented  him  the 
house,  and  it  is  but  fair  to  infer  that  she  only  learned  it  when  she  went 
to  her  counsel,  Joseph  B.  Townsend,  Esq.,  who  was  then  a  guardian  of 
the  poor,  to  see  about  collecting  this  rent.  Besides,  she  had  collected 
four  months'  rent  of  Miller,  he  having  been  in  the  house  about  six 
months.  She  should  be  allowed,  therefore,  one  month  whilst  the  house 
laid  idle,  $25,  and  the  two  months'  rent  lost  by  Miller,  850. 

The  defendant  had  the  largest  interest  in  this  property  herself,  and 
the  evidence  certainly  shows  that  she  endeavored  to  increase  the  rents 
of  the  properties,  and  that  some  of  the  losses  were  made  in  her  efforts  to 
do  80.  It  also  shows  efforts  made  to  rent  the  property  when  it  was 
vacant,  and  that  she  moved  into  the  brick  house  because  it  was  vacant. 
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Landia  vs.  Scott  decides,  that  an  accountant,  such  as  was  this  admin- 
istratrix, was  only  answerable  for  the  exercise  of  due  diligence,  and 
where  such  was  exercised  that  she  would  not  be  chargeable  with  what 
she  was  unable  to  collect. 

The  accountant  should  therefore  be  credited  with  the  foregoing  sums, 
amounting  in  the  aggr^ate  to  one  hundred  and  thirty-three  dollars, 
which  should  be  deducted  from  the  net  balance  of  rents  as  found  by  the 
master. 

With  these  corrections,  the  master*s  report  will  be  confirmed,  and  the 
other  exceptions  dismi:<sed,  with  costs  to  be  paid  by  defendant. 
Henry  T,  King,  Esq.,  for  plaintiflfe. 
£.  K.  Nichols,  Esq.,  for  defendant. 

[Leg.  Int,  Vol.  30,  p.  76.] 

Allen  vb.  Bennebs  et  oL 

An  injonction  will  be  granted  to  restrain  the  sale  of  a  wife's  property  for  the  debt  of 
her  husband  where  her  title  is  clear  and  undoubted. 

Sur  bill,  answer  and  proofs.     Opinion  delivered  March  1,  1873,  by 

Peirce,  J. — In  Hunter's  Appeal,  4  Wright,  194,  the  jurisdiction  of  a 
court  of  equity  to  restrain  by  injunction  the  sale  of  a  wife's  property  for 
the  debt  of  the  husband,  is  put  upon  the  ground  that  the  acts  of  1848 
Hiul  1850  declare,  that  the  separate  property  of  a  married  woman  shall 
not  be  subject  to  levy  and  execution  for  the  debts  and  liabilities  of  the 
husband,  and  that,  therefore,  such  a  case  is  within  the  fifth  clause  of  the 
third  section  of  the  act  of  16th  June,  1836,  which  gives  the  courts 
jurisdiction  in  equity  for  the  prevention  or  restraint  of  the  commission 
or  continuance  of  acts  contrary  to  law,  and  prejudicial  to  the  interests 
of  the  community  or  the  rights  of  individuals." 

A  clear  case  of  title  in  the  wife  must  be  shown,  otherwise  a  court  of 
equity  will  not  interfere,  but  leave  the  creditor  to  pursue  his  process, 
and  the  purchaser  at  the  sale  to  establish  his  title  in  eiectment 

So  in  winch's  Appeal,  11  P.  F.  Smith,  424,  it  is  said,  "  where  the  title 
of  the  wife  is  disputed,  and  where  the  creditor  has  the  right  to  proceed 
against  the  property  to  test  her  title,  it  is  error  to  assume  jurisdic- 
tion, and  enjoin  against  the  creditors*  execution,  and  thus  to  withdraw 
contested  facts  from  a  trial  by  jury." 

It  is  presumed  that  the  Supreme  Court  by  the  words, "  disputed  title" 
and  contested  facts,"  means  something  more  than  a  mere  unsupported 
allegation  on  the  one  side,  or  unsupported  denial  on  the  other,  but  that 
the  dispute  and  contest  are  supported  by  evidence  that  will  require  a  trial 
by  jury  to  settle  the  merits  of  the  controversy  between  the  parties. 

If,  therefore,  the  evidence  is  such  that  the  court  could  not  sustain  the 
verdict  of  a  jury  upon  it  against  the  title  of  the  wife,  the  jurisdiction 
of  a  court  of  equity  to  restrain  by  injunction  the  sale  of  the  wife's 
property  would  be  properly  exercised. 

The  evidence  in  this  case  was  given  exclusively  on  behalf  of  the  com- 
plainant. The  defendants  gave  no  evidence.  It  shows  that  the  pur- 
chase-money of  the  property  claimed  by  the  wife  was  $3,500,  subject 
to  a  mortgage  of  $2,500,  which  still  remains  upon  the  property.  The 
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evidence  is,  that  the  wife  paid  all  this  purchase-mouey  out  of  her  own 
means,  and  that  no  part  of  it  was  paid  with  the  money  of  her  husband  ; 
that  the  wife  before  her  marriage  had  been  a  saleswoman  in  a  store, 
aud  at  the  time  of  her  marriage  in  October,  1859,  had  accumulated 
91,900  or  $2,000;  that  she  had  invested  a  part  of  her  money  in  three 
hundred  shares  of  "  The  Philadelphia  and  Campano  Sulphur  Miuiug 
Slock,"  at  $1.00  per  share,  which  she  afterwards  sold  at  $5.50  per  share, 
making  a  profit  of  $1,350  on  it ;  that  she  had  about  $600  of  gold  which 
she  hs^  sold  duriug  the  war  at  a  premium  of  185  per  cent.,  and  that 
she  had  money  invested  in  United  States  bonds. 

Assuming  it  to  be  true  that  she  had  $1,900  in  1859,  and  that  she 
made  a  profit  of  $1,350,  on  her  Sulphur  Mining  Stock,  and  that  her 
money  was  kept  invested  at  interest  from  1859  to  1868,  when  she 
purchased  the  property,  it  shows  that  she  had  more  than  a  sufiicient 
sum  of  money  to  pay  the  purchase-money  of  the  property.  This 
testimony  was  not  disputed  by  any  evidence  whatever  on  the  other  side. 
The  utmost  that  the  learned  counsel  for  the  defendants  objects  to  it  is, 
that  from  her  earnings  she  could  not  have  had  more  than  eleven  or 
twelve  huudred  dollars  in  1859,  and  that  that  sum,  with  its  accumulated 
interest,  would  not  amount  to  a  sufficient  sum  to  purchase  the  property 
costing  $3,500  iu  1868.  That  is  true,  but  it  leaves  out  of  view  the 
profits  on  the  Sulphur  Mining  Stock,  and  the  premium  on  the  gold, 
which  is  presumedly  the  gold  which  she  got  for  interest  on  her  Uuited 
States  bonds. 

As  this  evidence  is  undisputed,  and  both  husband  and  wife,  who  are 
competent  witnesses,  swear  that  not  one  dollar  of  the  purchase-money 
was  paid  by  the  husband  from  his  own  means,  it  is  difficult  to  }wceive 
how  a  court  could  support  a  verdict  against  the  title  of  the  wife,  and 
against  this  undisputed  evidence. 

It  seems  unnecessary,  therefore,  to  send  such  a  case  as  this  to  a  court 
of  law,  with  its  further  delay  and  expense  to  the  wife.  She  is  entitled 
to  the  equitable  interference  of  this  court  by  injunction  to  restrain  the 
<iefendants  from  proceeding  to  sell  the  said  property  as  prayed  for  by 
the  bill. 

Decree  for  complainant,  with  costs. 

P.  T,  Bansford,  Esq.,  for  plaintiff. 

J.  Oooke  Longkreih^  Esq.,  for  the  defendant 


[Leg.  Int,  Vol.  30,  p.  84.] 

SCHLIOrER  V9.  SOHLIOTER. 

The  libel  in  divorce  must  allege    cniel  and  barbarous  treatment"   It  ifl  not  sufficient 
nicrelj  to  prove  it  hj  depositions. 

Opinion  delivered  March  8,  1873,  by 

Paxson,  J. — ^This  was  a  rule  to  show  cause  why  the  libel  in  the 
above  case  should  not  be  stricken  off  for  want  of  jurisdiction. 

The  application  is  made  on  behalf  of  the  husband,  who  is  the  libellant 
The  ground  of  divorce,  as  set  forth  in  the  libel,  is,  that  the  respondent 
has  offered  such  indignities  to  the  person  of  the  said  libellant,  as  to  make 
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his  condition  intolerable,  and  his  life  burdensome,  Hud  thereby  forced 
him  tQ  withdraw  from  his  home  and  family.  Various  specific  acts  of 
improper  conduct  are  alleged,  tending  to  support  this  general  charge, 
and  it  the  husband  were  entitled  to  a  divorce  upon  the  ground  above 
stated,  they  would  probablv  be  sufficient  In  order,  however,  to  entitle 
the  husband  to  a  divorce,  he  must  allege  "  cruel  and  barbarous  treat- 
ment" It  is  not  sufficient  to  set  forth  merely  "  indignities  to  the  per- 
son." The  act  of  1855  does  not  extend  the  grounds  of  divorce ;  it  merely 
enlarges  the  jurisdiction  of  the  courts  over  parties.  This  subject  is  so 
thoroughly  discussed  in  Oordon  vs.  Oordon,  12  Wr.  226,  and  Jones  vs. 
Jones,  16  P.  F.  S.  494,  that  any  fiirther  reference  to  it  would  seem  to  be 
unnecessary. 

The  respondent  resists  this  application,  and  alleges  that  while  the 
libel  does  not  charge  "  cruel  and  barbarous  treatment,"  the  testimony 
proves  it  The  depositions  have  not  been  submitted  to  the  court,  and  I 
only  state  the  construction  placed  upon  them  by  the  respondent  herself. 
Assuming  that  she  is  not  mistaken  upon  this  point,  we  must  decide  the 
case  upon  what  is  before  us.  The  test  of  the  jurisdiction  is  the  libel, 
not  the  evidence  in  support  of  it  Measured  by  that  standard,  it  is  clear 
that  no  sufficient  cause  of  divorce  appears  on  the  face  of  the  pleadings. 

A  number  of  authorities  were  cited  on  behalf  of  the  respondent,  to 
show  that  in  a  suit  for  divorce,  the  libellant  may  not  discontinue  at  his 
or  her  option.  The  authorities  all  refer,  however,  to  cases  where  the 
court  had  jurisdiction.  Of  what  avail  would  it  be  to  proceed  in  this 
cause?  We  could  not  make  a  valid  decree.  The  whole  proceedings 
before  us  are  void  ab  initio.  In  such  case  we  would  not  allow  the 
parties  to  proceed,  after  the  defect  had  been  called  to  our  attention,  even 
if  they  mutually  desired  it,  for  the  reason  that  consent  cannot  confer 
jurisdiction ;  and  especially  so  in  proceedings  for  a  divorce. 

Rule  absolute. 

F.  C.  Brewster,  Esq.,  for  rule. 
A.  A,  Hirst,  Esq.,  contra. 

[Leg.  Int.,  Vol.  SO,  p.  M.] 

Croasdale  vs.  Brown. 

Where  a  statement  of  the  record  of  an  assignment  refers  to  a  book  iihich  is  not  in 
the  recorder's  office,  the  mistake  is  fatal  to  the  action. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence.  Opinion 
delivered  March  8, 1872,  by 

Paxson,  J. — Plaintiff  sued  for  arrears  of  ground-rent,  and  filed  a 
statement  under  the  act  of  assembly,  of  the  record  of  the  assignment  of 
the  ground-rent,  referring  to  the  biook  and  page.  The  affidavit  of  the 
defendant  states  that  there  is  no  such  book  in  the  recorder's  office.  It 
is  evident  a  mistake  has  been  made  in  describing  the  volume.  It  is 
fatal  to  the  present  application. 

Rule  discharged. 

E,  R.  Croasdale,  Esq.,  for  rule. 

W,  A,  Manderson,  £«q.,  contra. 
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[Leg.  Int,  Vol.  30,  p.  84.] 

SIMMS  V9.  BrOUSE. 

Unless  plaintiff  can  show  that'  he  iras  actaalljr  a  partner,  an  Injunction  will  not  be 
granted  or  a  receirer  appointed. 

Opiaion  delivered  March  8,  1873,  by 

Paxson,  J. — This  was  a  motion  for  a  special  iDjunction,  and  for  the 
appointment  of  a  receiver.  A  large  number  of  affidavits  have  been 
submitted  for  and  against  the  motion.  The  plaintiff  fails  to  make  out 
a  partnership.  The  most  the  affidavits  establish  is  an  agreement  for  a 
partnership;  the  plaintiff  to  put  in  a  certain  amount  of  money.  He 
does  not  even  allege  that  he  contributed  his  quota  of  the  capital.  He 
does,  indeed,  say  that  he  put  in  ninety  dollars.  Three  persons,  however, 
swear  that  this  was  a  loan.  It  has  been  in  whole  or  in  part  repaid. 
Yet  the  plaintiff,  who  put  in  nothing,  and  owns  nothing,  asks  us  to 
appoint  a  receiver,  and  enjoin  the  defendant  from  prosecuting  his  busi- 
ness. We  cannot  see  his  equity.  If  the  defendant  owes  him  for  wages 
or  services,  he  has  his  remedy  m  a  common  law  court. 

TI)6  motion  for  an  injunction  and  the  appointment  of  a  receiver  is 
denied. 

A.  M,  Burtoriy  Esq.,  for  plaintiff. 
J,  W.  Humicker,  Esq.,  contra. 

[T.eg.  Int,  Vol.  30,  p.  84.] 

Pfund  v8.  Hbrlinoer. 

Evidence  that  defendant  was  enjoined  from  using  demised  premises  hj  an  ex  parte 
injnnction  issued  at  the  instance  of  plaintiff,  is  admissible  under  plea  of  "eviction 
in  an  action  for  rent. 

Rule  for  new  trial.    Opinion  delivered  March  8, 1873,  by 

Paxson,  J. — ^This  was  an  action  of  covenant  to  recover  one  month's 
rent  alleged  to  be  due  under  the  lease.  The  defendant  pleaded  "  eviction,'' 
and  in  support  of  said  plea  offered  in  evidence  the  record  of  a  suit  in 
equity  in  this  court,  showing  an  ez  parte  injunction  issued  against  defend- 
ant at  the  instance  of  plaintiff,  by  means  of  which  defendant  was  enjoined 
fn»m  using  the  demised  premises  as  a  flour  and  feed  store  during  the 
month  for  which  the  rent  was  claimed.  (For  opinion  of  the  court  see 
29  Leg.  Int.  68.)  The  lease  permits  the  use  thereof  as  a  store,  without 
any  limitation  as  to  the  nature  of  the  business.  The  injunction  was 
dissolved  upon  the  hearing.  The  admission  of  this  evidence  was  objected 
to,  and  the  objection  overruled.    The  verdict  was  for  the  defendant. 

An  eviction  by  the  landlord  is  a  complete  answer  to  a  demand  for  the 
rent  during  the  period  covered  by  the  eviction.  It  does  not  suspend 
rent  due  prior  to  the  eviction ;  nor  rent  accruing  subsequent  thereto,  if 
the  defendant  remain  in  possession  afler  the  eviction  is  over.  It  is  a 
well-settled  principle  that  there  may  be  an  eviction  of  a  part  only  of  the 
demised  premises ;  yet  the  rent  is  thereby  suspended  as  to  the  whole 
thereof.  The  landlord,  by  his  own  unlawful  act,  cannot  apportion  the 
rent  in  such  a  case. 

Was  this  an  eviction  ?  That  it  was  a  disturbance  of  the  tenant's  rights 
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there  can  be  no  question.  We  think  it  was  more,  and  amounted  to  an 
actual  eviction.  There  might  be  an  interference  with  the  tenant's  enjoy- 
ment of  the  premises,  amounting  to  a  trespass,  and  yet  not  be  an  eviction. 
But  here  the  tenant  was  deprived  by  the  landlord  of  all  beneficial  use 
of  the  property ;  he  was  restrained  from  using  it  in  the  very  manner 
authorized  by  the  lease.  Of  what  use  is  a  store  to  a  tenant  when  the 
landlord  has  stationed  an  officer  of  the  law  at  the  door  with  a  writ  of 
injunction  in  his  hand,  which  the  former  may  not  disobey  under  pain 
01  fine  and  imprisonment? 

It  is  well  that  parties  who  obtain  ex  parte  injunctions  should  under- 
stand that  they  are  responsible  for  all  the  consequences  resulting  there- 
from. If  without  proper  cause,  they  are  not  onlv  liable  upon  the  in- 
junction bond,  but  may  be  held  to  be  responsible  by  way  of  defence, 
instead  of  the  circuity  of  an  action  for  damages. 

It  is  no  answer  that  the  plaintiff  was  merely  seeking  a  judicial  inter- 
pretation of  his  lease.  That  he  could  have  obtained  without  peril.  But 
while  he  was  doing  so,  and  pending  the  proceeding,  he  assumed  to  de> 
ride  his  own  case,  and  invoked  the  strong  arm  of  the  law  "  to  stay  the 
hands  of  the  defendant. 

Rule  discharged. 

S.  N.  Etch,  Esq.,  for  rule. 

John  Flint,  Esq.,  contra. 

[Leg.  Int.,  Vol.  ;]0,  p.  84.] 

Stokes  v«.  Fenner. 

1.  It  is  no  objection  to  the  admission  of  plaintiff's  book  of  original  entries,  because  the 

charges  contained  therein  had  been  posted  in  the  letlger,  which  was  not  produced. 
Defendant  could  have  compelled  production  of  the  ledger  by  notice. 

2.  Evidence  of  the  usage  of  the  trade  may  be  admitted  to  explain  an  ambiguous  con- 

tract, not  to  contradict  it. 

Rule  for  new  trial.  Opinion  delivered  March  8,  1873,  by 
Paxson,  J. — ^This  was  an  action  for  goods  sold  and  delivei'ed.  The 
admission  of  plaintiffs'  book  of  original  entries  was  objected  to  upon  the 
ground,  that  the  bookkeeper,  who  made  the  entries,  having  stated  upon 
cross-examination,  that  the  charges  contained  therein,  had  been  posted 
into  a  ledger,  the  book  itself  was  not  admissible  without  the  production 
of  the  led^r.  Prince  vs.  Swett,  2  Mass.  537,  was  cited  in  support  of 
this  objection.  This  case,  though  cited  in  Green  leaf  and  Starkie  on 
Evidence,  is  very  meagrely  reported.  The  statement  of  tiie  facts  occu- 
pies but  five  lines,  and  the  opinion  of  the  court  is  as  follows :  "  When  an 
account  is  transferred  to  a  ledger  from  the  day-book,  the  ledger  should 
be  produced,  that  the  other  party  may  have  the  advantage  of  any  item 
entered  therein  to  his  credit."  It  does  not  appear  that  this  case  has 
ever  been  recognized  as  authority  in  this  State,  to  the  extent  now  claimed 
for  it.  The  practice  has  been  uniform  the  other  way.  The  defendant 
would  undoubtedly  have  a  right  to  the  production  of  the  ledger,  upon 
notice,  and  could  compel  it,  under  the  act  of  assembly.  Here,  no 
UDtice  was  given  to  the  plaintiffs  to  produce  the  ledger  at  the  trial.  They 
were  not  bound  to  have  it  there  without  notice,  and  could  not  have  given 
it  in  evidence  if  they  had  produced  it.    The  day-book  was  offered,  not 
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as  oue  of  a  series  of  books  so  connected  together,  that  one  is  not  admissi- 
ble without  the  other,  but  as  the  book  containing  the  original  charges 
against  the  defendant,  and  which  are  prima  facie  evidence  against  him. 
If  the  latter  bad  reason  to  believe  the  plaintiffs  had  other  books  con- 
taining charges  favorable  to  him,  he  could  have  compelled  their  produc- 
tion as  before  stated. 

The  defendant  further  offered  to  prove,  that  by  the  custom  of  plain- 
tiff* trade  in  this  city,  goods  of  like  character  were  sold  twenty-five 
per  cent  off.  Plaintiffs  had  proved,  that  they  sold  only  for  net  cash,  and 
never  made  the  discount  indicated  in  defendant's  offer.  I  excluded  the 
testimony,  and  this  is  assigned  for  error. 

The  authorities  cited  bv  the  defendant,  do  not  sustain  his  position. 
While  the  unage  of  trade  does  not  amount  to  technical  custom,  it  may, 
]>erhape,  be  shown  in  some  cases,  to  explain  an  ambiguity  in  a  contract, 
as  if  a  bill  be  sold  for  net  cash,  the  usage  of  trade  might  be  shown  to 
prove  what  net  cash  means.  Or,  if  it  were  with  "  the  usual  discount  off," 
the  custom  of  the  trade  would  be  competent  to  show  what  was  the  usual 
discount  But  where  one  merchant  sells  for  cash  without  discount  off, 
he  certainly  is  not  bound  by  the  fact,  that  other  merchants  in  that  same 
line  are  accustomed  to  sell  with  a  discount  off. 

Rule  discharged. 

Silas  W.  Pern,  Esq.,  for  rule. 

Jacob  C.  Bowers,  Esq.,  contra. 

[Leg.  Int,  Vol.  30,  p.  84.] 

GrORDON  r«.  MrLNE. 

When  the  foundation  of  a  wait  is  partly  on  nlaintifTs  and  partly  on  the  adjoining  land, 
although  the  wail  after  it  rises  is  allow  nefendant's  land,  still  it  will  be  con8idere<i 
a  party- wall  and  subject  to  the  rules  concerning  party-walls. 

In  equity.    Opinion  delivered  March  8,  1873,  by 

Paxson,  J. — This  was  a  demurrer  to  plaintiff's  bill.  The  important 
point  to  be  decided  is,  whether  the  wall  between  the  properties  of  the 
plaintiff  and  defendant  is  a  party-wall.  If  it  is,  then  tlie  openings  therein, 
under  the  authority  of  Vollmer's  Appeal,  11  P.  F.  S.  118,  are  in  viola- 
tion of  law,  and  a  nuisance  which  a  court  of  equity  will  abate. 

Defendant  is  the  owner  of  a  lot  and  factory  on  the  south  side  of 
Lombard  street,  adjoining:  the  lot  and  dwelling  of  the  plaintiff.  Some 
years  ago,  the  father  of  the  defendant,  from  whom  the  latter  derived 
title,  erected  a  wall  on  the  line  between  his  property  and  that  of  the 
plaintiff.  The  foundation  of  the  entire  wall  was  laid,  as  is  usual  in  the 
case  of  partjr-walls,  upon  the  line  between  the  two  properties.  Upon 
this  foundation,  a  party-wall  was  built  from  Lombard  street,  southward, 
forty  feet.  At  this  point,  the  said  wall  for  the  distance  of  thirty-nine 
feet  one  and  a-half  inches  southward,  recedes  westward  for  the  space  of 
four  and  a-half  inches,  to  the  line  of  defendant's  property.  So  that  this 
portion  of  the  wall,  although  the  foundations  thereof  are  partly  upon 
the  plaintiff's  ground,  is  built  entirely  upon  defendant's  lot,  after  it  rises 
above  the  cellar.  In  this  portion  of  the  wall  thus  set  back,  have  been 
placed  a  number  of  openings  or  windows,  which  are  the  cause  of  the 
present  complaint   That  said  openings  arc  a  source  of  very  serious 
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annoyance  to  the  plaintiff  and  his  family,  is  apparent  from  the  title,  and 
IB  conceded  by  the  demurrer.  Has  the  defendant  a  right  to  maintain 
these  openings  ? 

It  must  be  conceded  that  if  the  defendant,  or  those  under  whom  he 
claims,  had  constructed  this  portion  of  the  wall  entirely  upon  his  own 
property,  he  would  have  had  the  right  to  leave  openings  therein.  But 
having  used  his  neighbor's  ground,  in  part  for  his  foundation,  can  he,  by 
receding  at  any  point  above  to  his  own  line,  deprive  the  adjoining  owner 
of  the  substantial  benefits  of  a  party-wall  ?  One  of  those  benefits  is  the 
right  to  build  thereto  upon  making  compensation  ;  another  is  the  right 
to  have  a  solid  wall  (without  openings)  of  brick  or  stone,  or  other  in- 
combustible material:^.  "  If  the  first  builder  does  not  comply  with  the 
law,  and  make  the  wall  a  solid  one,  he  becomes  a  trespasser  and  wrong- 
doer." In  Volbner'a  Appeal,  and  other  cases  cited,  in  which  the  par- 
ties had  been  enjoined  from  using  openings,  the  walls  were  admitted 
partv-walls  their  entire  length  and  height.  It  would  seem,  however, 
as  if  the  present  case  comes  within  the  reason  of  the  rulings  referred  to. 
The  character  of  the  wall  must  be  determined  in  part  from  its  founda- 
tion. If  the  builder  starts  the  latter  upon  the  line,  and  thus  takes  the 
land  of  the  adjoining  owner,  he  roust  carry  it  up  strictly  as  a  party-wall, 
or  at  least,  in  such  manner,  as  to  give  the  adjoming  owner  all  the  bene- 
fits of  such  a  wall.  Otherwise,  the  land  of  the  latter  would  be  taken 
without  any  corresponding  benefit. 

The  demurrer  is  overruled. 

Wm.  McCandles8j  Esq.,  for  plaintiff. 

E.  Coppee  Mitchell^  ikq,,  for  respondent. 

[Leg.  Int,  Vol.  30,  p.  S4.] 

Assigned  Estate  of  Truitt,  Brother  &  Co. 

1.  An  assignee  may  be  charged  in  his  second  account  with  items  received  prior  to  the 

filing  of  his  first  account. 

2.  An  assignee  will  be  charged  with  interest  on  balances  in  his  hands,  where  he  has 

neglected  to  perform  his  duties  faithfully. 
:\.  BrowH*8  Estate^  8  Phila.  Rep.  197,  followed  and  approved. 

4.  The  inventorv  is  primi  facie  evidence  of  the  amount  of  the  assignee's  liability. 

5.  An  interested  witness  and  party  cannot  prove  a  writing  which  was  made  prior  to 

the  death  of  the  other  party. 

Opinion  delivered  March  8,  1873,  by 

Paxson,  J. — This  case  "  bristles  with  exceptions."  Thirteen  have 
been  filed  oq  behalf  of  Jos.  B.  Dunn,  the  present  assignee,  and  fifteen  on 
behalf  of  the  administrator  of  Charles  Boggs,  deceased,  the  former 
assignee.  A  considerable  number  of  said  exceptions  relate  to  alleged 
errors  of  the  auditor  upon  the  facts.  As  the  evidence  has  not  been 
brought  up,  we  have  no  means  of  correcting  his  rulings  thereon,  if 
erroneous.  This  disposes  of  the  1st,  3d,  4th,  5th,  6th,  7th,  8th,  9th,  and 
10th  exceptions  filed  by  Mr.  Dunn,  and  of  the  10th,  11th,  12th,  13th, 
14th,  and  15th  exceptions  filed  by  the  administrator  of  Charles  Boggs. 
In  disposing  of  the  remaining  exceptions,  we  will  take  up  first,  those 
Hied  on  behalf  of  Joseph  B.  Dunn,  the  present  assignee. 

The  second  of  said  exceptions  alleges  error  in  ruling  out  certain  items, 
because  they  were  received  by  Mr.  Boggs,  prior  to  the  filing  of  his  first 
account,  although  not  included  therein. 
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The  assignment  ii  dated  September  20, 1861,  and  the  first  account 
was  filed  December  13tb,  186z.  Charles  Boggs,  the  assignee,  died  on 
November  2l3t,  1868.  The  auditor  reports,  that  in  his  opinion,  the 
investigatit^n  is  limited  to  transactions  between  the  filing  of  the  first 
account,  and  the  death  of  the  assignee.  The  reason  for  this  conclusion 
is,  that  the  terms  of  the  reference  do  not  extend  beyond  the  time  referred 
to.  The  present  assignee  presented  his  petition  to  the  Court  of  G>mmon 
Pleas,  praying  for  a  citation  against  the  administrator  of  the  former 
assignee,  to  show  cause  why  an  account  should  not  be  filed.  The  peti> 
Uon  sets  forth,  that  the  petitioner  "  has  reason  to  believe  and  avers,  that 
assets  of  the  said  estate  to  a  large  amount  came  to  the  hands  of  the  said 
Charles  Boggs,  after  the  filing  of  his  said  account,  of  which  no  account 
whatsoever  has  been  rendered."  To  this  petition,  and  the  citation  issued 
^lereon,  the  administrator  filed  an  answer,  setting  forth  his  inability  to 
file  such  account,  for  lack  of  materials  so  to  do,  and  his  want  of  knowl- 
edge as  to  the  condition  of  the  asi^igned  estate.  Whereupon,  an  auditor 
was  appointed  by  the  court  to  state  a  second  account. 

I  do  not  think  the  averment  in  the  petition,  that  assets  came  into  the 
hands  of  the  first  assignee,  afler  the  fihng  of  said  first  account,  of  itself 
limits  the  audUor  to  such  items.  The  order  to  him  is  to  state  an  ac- 
count ;  the  statement  referred  to  in  the  petition  is  merely  the  reason 
why  such  account  should  be  stated.  In  so  stating  it,  everything  not 
previously  accounted  for  should  be  included. 

It  was  allied,  however,  by  the  learned  counsel  for  the  administrator 
of  the  first  assignee,  that  as  to  all  matters  which  were,  or  might  have 
been  passed  upon  by  the  auditor  on  the  first  account,  the  confirmation  of 
his  report  is  conclusive  as  to  all  the  world :  Moore  a  Appeal,  10  Barr, 
435 ;  Grofs  Appeal,  9  Wr.  379 ;  Taylor  vs.  Cornelius,  10  P.  F.  S.  187 ; 
Weber  vs.  Samuels,  7  Barr,  526 ;  and  EhoacTs  Appeal,  3  Wr.  18ft,  were 
cited  in  support  of  this  view.  AH  of  these  cases  refer  to  matters  which 
were  either  embraced  in  the  prior  account,  or  were  know*  to  parties, 
and  might  have  been  the  subject  of  surcharge  in  said  prior  account. 
None  of  them  reach  the  case  of  an  accountant  who  has  received  divers 
sums  of  money,  which  he  has  altogether  omitted  froBi  his  account,  and 
of  which  the  creditors  had  no  knowledge.  This  amounts  to  fraud.  I 
am  not  aware  that  it  has  ever  been  held,  that  an  accountant,  who  by 
either  fraud  or  mistake,  omits  to  charge  himself  u&  his  account  with 
money  actually,  received  by  him,  may  not  be  sur-eharged  therewith  in 
a  subsequent  account  To  do  so,  would  open  a  wide  door  to  fraud.  This 
exception  is  sustained. 

I  think  the  eleventh  exception  is  well  taken..  The  auditor  does  not 
give  us  any  reason  for  declining  to  charge  the  former  assignee  with  in- 
terest on  i)alances  in  his  hands.  Tiiis  assignee  utterly  neglected  his 
duties  for  years,  kept  no  accounts  of  the  estate,  wasted  the  assets  in 
debauchery,  leaving  his  successor  in  the  trust,  the  cr^itors  and  his 
unfortunate  securities  in  the  dark  as  to  the  condition  of  the  estate.  This 
question  was  fully  discussed  in  Brown*s  Estate,  8  Phila.  Rep.  197.  The 
auditor  would  do  well  to  adopt  the  rule  pursued  in  that  case,  in  allowing 
a  proper  balance  for  contingencies,  and  a  reasonable  time  for  investment. 

The  twelfth  and  thirteenth  exceptions  are  also  sustained  to  the  extent 
of  charging  the  said  Charles  Boggs  with  the  amount  of  the  inventoi<y 
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filed,  less  the  amount  accounted  for  in  the  prior  account.  The  inven- 
tory is  prima  facte  evidence  of  liability.  It  is  for  the  accountant  to  dis- 
charge himseif  therefrom.  This  he  may  do  by  showing  items  already 
accounted  for,  or  which  could  not  be  collected.  The  auditor  has  not 
formally  charged  the  assignee  with  the  inventory.  In  fact,  he  has  not 
stated  an  account  at  all  in  the  proper  sense  of  the  term.  These  errors 
of  form  can  be  corrected  iu  a  supplemental  report. 

It  remains  to  dispose  of  the  exceptions  filed  by  the  administrator  of 
Charles  Boggs. 

I  see  no  error  iu  admitting  in  evidence  the  letter-book,  containing 
press  copies  of  letters  from  Charles  Boggs  to  the  creditors.  It  was  the 
assignee  s  own  book,  and  was  evidence  against  him.  Foot  vs.  Beniley, 
44  N.  Y.  R.  166,  doe:j  not  apply.  This  disposes  of  the  first  exception. 
The  second  is  dismissed  for  the  reason  that  this  case  is  not  within  the 
bar  of  th3  statute,  or  of  any  analogy  thereto.  The  third  and  I'ourth 
exceptions  are  virtually  disposed  of  I>y  what  has  already  been  said  in 
another  p:irt  of  this  opinion.  The  fifth  exception  is  novel.  It  is  alleged 
that  the  auditor  should  not  have  sur-char^ed  Charles  Boggs  with  any 
items  for  the  three  years  next  preceding  his  death,  because  of  his  con- 
tinued intoxication  durin?  that  period.  This  exception  is  dismissed. 
Nor  do  I  see  the  force  of  the  sixth  exception.  The  question  as  to  the 
indorsement  of  Charles  Boggs,  is  not  one  of  reasonable  doubt,  but  of  the 
weight  of  the  evidence.  1  cannot  say  the  auditor  was  wrong.  The 
seventh,  eighth,  and  ninth  exceptions  all  refer  to  one  qut^stion,  viz. ;  The 
radraission  of  the  evidence  of  Charles  B.  Truitt,  Samuel  L.  Kreutzborg, 
Joseph  H.  Dunn,  and  Thomas  D.  Watson.  It  was  ohji  tted,  that  these 
-witnesses  were  all  incompetent  by  reason  of  interest;  and  that  they  are 
not  admissible  under  the  statuts,  because  their  testimony  relates  to  mat- 
'tera  prior  to  the  death  of  Charles  Boggs.  Of  these  witnesses,  the  first 
and  second  were  the  assignors ;  the  third  is  the  present  assignee.  Each 
of  these  is  a  party  to  the  record,  and  for  that  reason  incompetent  to 
testify  as  to  any  facts  occurring  prior  to  the  death  of  Charles  Boggs.  It 
•is  alleged,  however,  that  Dunn  was  only  called  to  prove  the  handwriting 
of  Mr.  Boggs.  But  the  very  writing  \\liicli  Dunn  was  <  ailed  to  prove, 
was  made  or  executed  prior  to  the  death  of  Mr.  Boggs.  The  latter  is 
not  here  to  speak  in  r^ard  to  it. 

We  think  this  case  comes  within  the  prohibition  of  the  net  of  assembly. 

But  no  such  objection  applies  to  Thomas  D.  Watson.  He  is  not  a 
party,  nor  had  he  any  interest.  His  testimony,  therefore,  was  properly 
received.  The  three  exceptions  last  named  are  sustained  to  the  extent 
of  excluding  the  evidence  of  Truitt,  Kreutzborg,  and  Dunn,  and  all  of 
the  items  referred  to,  so  fkr  as  they  depend  exclusively  upon  their  testi- 
mony. 

The  7th,  8th,  and  9th  exceptions  filed  by  the  administrator  of  Charles 
Boggs,  are  sustained.    The  balance  of  his  exceptions  are  dismissed. 

The  5d,  11th,  12th,  and  13th  exceptions  file<l  by  Joseph  B.  Dunn, 
are  sustained.  The  balance  of  his  exceptions  are  dismissed.  The  ac- 
count is  referred  back  to  the  auditor  with  directions  to  amend  the  same 
iu  accordance  with  this  opinion. 

E,  Spencer  Miller,  Esq.,  for  J.  B.  Dunn,  &«signee. 

H,  J,  McCarthy  and  X  P.  Montgomery,  Esqs.,  for  Charles  Bo^rgs' 
administrator. 
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[Leg.  Int,  Vol.  30,  p.  86.] 

In  be  Charter  op  "The  Rev.  David  Mulholland  Benevolent 
Society  of  Manayunk." 

Charter  will  not  be  approyed  where  membership  is  not  restricted  to  citizens  of  thi.s 
commonwealth,  or  where  there  is  a  provision  that  membership  is  to  be  forfeited  upon 
oilistment  in  the  army  or  nayy. 

Opinion  delivered  March  8,  1873,  by 

Paxson,  J. — We  commend  the  object  of  this  association,  but  we  can- 
not give  the  charter  our  approval  for  two  reasons,  viz. : 

1.  The  membership  is  not  restricted  to  citizens  of  this  commonwealth, 
and 

2.  It  is  provided  by  Article  lltb,  that  any  member  ''enlisting  in  the 
r^ular  army  or  navy  shall  thereby  forfeit  his  membership  and  aU  claims 
on  the  society." 

We  will  not  approve  a  charter  with  such  a  clause  as  this.  It  is 
against  public  policy.  A  corporation  which  is  a  creature  of  the  law 
ought  not  to  proscnbe  its  members  for  aiding  the  government  which 
creates  and  protects  it 

[Leg.  Int.,  Vol.  30,  p.  92.] 

Martin  vs,  McDevitt. 

Will  construed  to  pass  a  fee  and  not  a  life- estate. 

Case  stated.    Opinion  delivered  March  15,  1873,  by 
Pax80N,  J. — The  question  which  this  case  stated  raises  for  our  deter- 
miDiition  is,  whether  under  the  second  paragraph  of  the  will  of  Mary 
Martin,  deceased,  an  estate  in  fee  passed  to  the  devisees.    The  language 
of  the  will  is  as  follows: 

"2d.  I  order  to  my  son  Michael,  and  my  daughter  Ellen,  the  house 
in  which  I  now  reside.  No.  4353  Main  street,  Mauayuuk,  to  be  divided 
equally  between  each  of  them." 

The  commencement  and  conclusion  of  this  will  are  evidently  copied 
from  a  form  book.  The  devising  part  of  it  is  inartifieially  drawn,  as  the 
paragraph  above  cited  indicates.  The  will  is  short,  and  the  testatrix 
^igns  by  her  mark.   There  is  no  limitation  over. 

Did  the  testatrix  intend  to  give  her  son  and  daughter  a  fee  in  the 
house?  If  she  did,  her  intention  must  govern,  as  there  are  no  words  in 
tlie  will  to  control  it. 

She  appears  to  have  disposed  of  all  her  property.  To  her  daughter 
Anne  she  gives  $300 ;  to  her  granddaughter  $100 ;  while  her  furniture 
u  ordered  to  be  sold,  and  the  proceeds  given  to  her  daughter  Ellen.  Are 
we  to  presume  that  she  intended  to  give  Michael  and  Ellen  a  life-estate 
only  in  the  house,  and  to  die  intestate  as  to  the  remainder?  On  the  con- 
trary, we  think  the  intention,  gathered  from  the  four  corners  of  the  will, 
manifest  that  she  designed  to  give  a  fee,  and  not  a  mere  estate  for  life. 

Judgment  for  the  plaintiff  in  the  case  stated  for  the  sum  of  one  hun- 
dred dollars. 

Edioard  R.  Worrell,  Esq.,  for  plaintiff. 
D.  B.  Meany,  Esq.,  for  defendants. 
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[Leg.  Int.,  Vol.  30,  p.  100.] 

"West  Philadelphia  Passenger  Railway  Co.  vs,  Saml.  C.  Per- 
kins el  a/.,  Commissioners  for  the  Erection  of  Public  Buildings,  and 
the  City  of  Philadelphia. 

r.  The  building  oommissionera  baye  no  right  to  obetract  the  Market  street  railroad 

in  their  route  along  Market  street 
2.  The  railroad  company  has  no  right  to  alter  its  course,  nor  can  the  commissioners 

confer  such  right  upon  them. 

Opinion  delivered  March  22, 1873,  by 

Allison,  P.  J. — ^The  motion  made  and  argued  by  the  defendants, 
asks  the  court  to  dissolve  the  preliminary  injunction  granted  on  the  14th 
October,  1872.  The  order  restrained  the  defendants,  until  hearing,  from 
removing,  cutting,  or  in  any  manner  interfering  wiih  or  disturbing  the 
track  of  the  West  Philadelphia  Passenger  Railway  Co.  upon  Market 
street,  between  Merrick  ancl  Juniper  streets,  as  the  same  now  exists,  or 
from  abridging  or  preventing  their  use  or  enjoyment. 

The  averments  of  the  bill  are  not  denied;  on  the  contrary,  they  are 
fully  confessed  by  the  defendants,  and  the  motion  before  us  rests  solely 
upon  the  act  of  assembly,  approved  the  5th  of  August,  1870,  (P.  L.  of 
1871,  page  1548,)  to  provide  for  the  erection  of  public  buildings  to  ac- 
commodate the  courts,  etc.,  of  the  city  of  Philadelphia. 

The  defendants  claim  that  this  act  confers  not  only  the  authority,  but 
imposes  upon  them  the  duty,  of  erecting  the  proposed  buildings  upon  the 
ground  now  covered  by  the  tracks  of  the  railway  of  the  plain tifis,  and 
assert  their  intention  to  proceed  to  take  up  said  tracks  on  Market  street, 
between  Merrick  and  Juniper  streets. 

Have  they  the  authority,  as  the  case  now  stands,  to  carry  into  eSect 
this  purpose? 

The  act  of  August  5,  1870,  gives  forth  no  uncertain  or  doubtful  ut- 
terance. The  commissioners  have  full  power  to  procure  plans  for  the 
buildings,  employ  all  necessary  agents  to  construct  them,  to  ''do  all 
other  acts  necessary  in  their  judgment  to  carry  out  the  intent  of  said  act 
in  relation  to  said  public  buildings."  They  may  make  all  needful  con- 
tracts which  are  made  valid  and  binding  in  law  upon  the  city,  and  "  they 
shall  have  authority  and  are  empowered  to  vacate  so  much  of  Market 
and  of  Broad  streets  as  they  may  deem  needful.'*  It  does  not  appear 
from  the  bill  filed  by  the  plaintiffs  that  there  has  been  any  formal  execu- 
tion of  this  power  to  vacate  the  portions  of  these  streets  which  lie  be- 
tween MerricK  and  Juniper  streets ;  but  in  the  most  practical  manner 
they  are  about  to  take  them  from  the  public  as  highways,  and  to  take 
them  from  the  plaintifl^  also  for  the  use  of  the  railway,  thus  cutting  their 
road  in  two  and  depriving  them  of  all  lawful  c(mnection  between  the 
portions  of  the  track  which  extend  eastward  and  westward  from  the  site 
of  the  buildings  to  be  erected. 

There  are,  however,  important  considerations  set  up  in  the  bill  against 
this  admitted  purpose  of  th^  defendants.  The  plaintiffs  claim  a  grant 
from  the  Legislature,  approved  May  14th,  1857,  to  u.«e  the  portion  of 
Market  street  in  question  for  the  construction  of  their  railway:  (P.  L. 
1858,  page  585.  This  grant  gives  to  them  the  authority  to  construct  a 
double  or  single  track  of  railway  from  th'^  intersection  of  Till,  now 
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Fortieth  street,  and  Washington  or  Market  street,  extending  along  said 
Washington  and  Market  streets,  to  Delaware  Third  street ;  a  power 
which  was  carried  into  effect  shortly  after  this  act  became  a  law.  The 
railway  built  under  tbis  authority  has  been  in  constant  use  from  the  first 
hour  of  its  completion ;  the  corporation  has,  therefore,  lost  none  of  iu 
powers  or  franchises,  by  &ilure  to  use  them;  nor  is  it  pretended  that 
there  has  been  any  relinquishment  or  surrender  of  such  powers  by  the 
company. 

Upon  the  faith  of  this  grant  the  plaintiffi  have  expended  ihtir  money, 
built  and  stocked  their  roadway,  and  have  ever  since  hten  subject  to 
constant  and  heavy  outlay  in  tfate  working  of  their  road.  That  the  prop- 
erty thus  acquired,  both  as  to  corporate  ftanchises  and  actual  invest- 
ment of  capital,  is  of  great  value,  will  not  be  questioned.  AH  this  is  the 
private  property  of  the  plaiutifl&,  which  they  are  entitled  to  hold  and  to 
enjoy,  as  against  all  claimants,  except  such  as  can  show  a  superior  title, 
even  against  the  State  itself,  unless  it  is  taken  away  frc  m  them  bv  clear 
and  unouestionable  authorit]^,  and  by  the  exercise  of  a  right  within  the 
reservea  powers  of  the  Constitution,  expressed  or  implied.  But  it  is  upon 
the  Constitution  that  the  plaintiffi  plant  themselves  in  resisting  this  atr 
tempt  to  take  from  them  their  property  under  the  act  of  assembly, 
which  is  claimed  by  the  defendants  as  their  protection  and  justification. 
Private  property  may  not  be  taken  for  public  uses  unless  compensation 
is  first  made  or  secured  to  the  owner.   This  has  not  been  done,  or  at- 
tempted even  to  be  done,  by  the  defendants ;  they  have  not  sought  to 
condemn  this  property  that  they  may  use  it  for  a  'fublic  purpose;  they 
do  not  claim  that,  under  the  general  laws  of  the  Commonwealth,  the 
city  or  the  State  is  bound  to  make  compensation ;  or  that,  by  any  known 
legal  machinery,  the  defendants  can  muke  good  out  of  the  public  trra- 
sury^  the  loss  which  will  fall  upon  them  by  the  substantial  destruction  of 
their  corporate  franchises  and  capital  invested.    Of  what  force  then  is 
Uie  direction  contained  in  the  act  oi  1870  to  vacate  portions  of  Broad 
and  Market  street?,  and  to  use  them  as  the  site  of  the  new  public  build* 
ings?  The  answer  is  easily  found  in  the  constitutional  prohibition  referred 
to.   As  it  stands  it  is  a  dead  letter,  h>  far  as  it  involves  the  destruc- 
tion of  the  rights  of  property  of  the  plaintiffe,  or  the  appropriation  of 
such  property,  without  paving  or  fceiiring  just  compensation  to  the 
plaintiff.    It  is  true,  that  defendants  have  proposed  to  eive  a  new  line 
or  route  of  railway  to  the  jplaintifls,  as  a  substitute  for  that  which  they 
intend  to  take  from  them.  This  route  diverges  from  complainants'  tracks 
at  their  intersection  with  Merrick  street,  and  is  carried  around  the  north 
and  south  side  of  the  site  of  the  new  buildings,  intersecting  again  with 
the  present  railway  at  Broad  and  Juniper  streets.    These  lines  of  rail- 
way have  already  been  constructed  by  the  defendants.    This  would  be 
satisfactory  if  it  were  not  for  two  substantial  objections :  First,  the  plain- 
iifk  have  not  the  power  to  accept  the  offer  of  the  defendant;  and,  second, 
the  defendants  possess  no  such  rights  as  they  propose  to  confer  on  the 
plaindfls.   The  authority  to  lay  a  road  upon  Market  street  having  been 
exercised  under  the  grant  of  power  by  the  Legislature,  such  power  is 
exhausted.  This  right  cannot  be  exercised  over  again,  under  the  original 
grant,  and  new  and  different  tracks  be  laid  down  in  place  of  those  al- 
ready constructed,  much  less  can  a  track  or  tracks  upon  different  streets 
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uot  specially  authorized,  be  accepted  or  used  for  railway  purposes  in  lieu 
of  the  present  railway  on  Market  street.  It  is  equally  clear,  that  the 
law  under  which  the  defendants  are  proceeding  to  construct  the  public 
buildings,  does  uot  confer  upon  the  city  of  Philadelphia  the  right,  either 
to  build  a  railway  upon  the  streets  surrounding  the  ground  to  be  occu- 
pied by  the  buildings,  nor  does  it  authorize  the  Market  street  company 
to  construct  such  railway,  or  to  acquire  or  use  any  corporate  franchises 
thereon.  This  offer,  therefore,  though  showing  a  proper  desire  on  the 
part  of  the  defendants  to  protect  the  plaintiffs  from  injury  to  their  cor- 
porate rights  and  property,  mu^t  be  regarded  as  wholly  failing  in  its 
purpose,  and  in  any  event  would  be  subject  to  the  acceptance  of  the 
plainti£&.  Such  acceptance,  being  without  legislative  sanction,  could 
not  be  attempted  even  to  be  carried  into  effect  by  plaintifl^  without  peril 
of  forfeiture  of  the  unquestionable  rights  which  they  now  possess. 

The  order  of  the  14th  of  October,  1872,  is  therefore  continued  until 
final  hearing,  or  until  the  further  order  of  the  court.  Should  a  satis- 
£Eu;tory  arrangement  be  entered  into,  under  proper  legal  sanction,  by  the 
parties  to  this  suit,  a  modification  or  abrogation  of  the  order  may  l>e  ap- 
plied for  hereafter. 

!nieodare  Cuyler,  Esq.,  for  plaintifll. 

C.  H.  T.  CoUia,  E^q.,  City  Solicitor,  for  defendants. 

[Leg.  iDt,  Vol.  30,  p.  109.] 

Pennington  vs,  Pennington. 

In  a  libel  for  divorce  by  a  husband  against  a  wife,  he  must  allege  that  the  respondent 
by  her  **  cruel  and  barbarous  treatment,*'  rendered  his  condition  intolerable  or  life 
bnrdensome. 

The  act  of  March  9, 1855,  does  not  alter  this  rule. 

Opinion  delivered  March  29,  1873,  by 

Allison,  P.  J. — ^This  case  has  been  before  us  in  several  aspects.  At 
the  instance  of  the  husband  a  divorce  was  decreed  upon  testimony  taken 
before  an  examiner. 

Upon  the  application  of  the  wife,  the  decree  was  set  aside  upon  proof 
of  the  fact  that  the  parties  had  never  in  fact  separated ;  upon  testimony 
called  in  support  of  alleged  fraudulent  service  of  requisite  notice  upon 
respondent,  and  that  part  of  the  testimony  was  taken  at  a  place  different 
from  that  set  forth  in  the  original  notice  without  the  knowledge  of 
respondent,  and  upon  alWed  material  defects  in  the  libel. 

From  this  decree  the  libellant  appealed,  and  was  non  pressed  in  the 
Supreme  Ck)urt;  the  record  was  brought  back  on  remittitur  and  is  now 
before  us  upon  demurrers  to  this  libel. 

The  three  specifications  or  assignments  of  causes  of  demurrer  take 
exception  to  the  sufficiency  of  ground  for  divorce,  as  set  out  in  the  libel. 

The  application  for  divorce  is  on  the  part  of  the  husband,  under  the 
net  of  the  8th  of  May,  1854,  in  which  it  is  made  a  cause  for  annulling  a 
contract  of  marriage,  at  the  instance  of  the  husband,  where  the  wife 
shall  have,  by  cruel  and  barbarous  treatment,  rendered  the  condition  of 
her  husband  intolerable  or  life  burdensome." 

The  libel  alleges  a  marriage  with  respondent,  about  the  7th  of  April, 
1850,  and  assigns  for  cause  that  the  respondent,  Christiana  Pennington, 
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before  and  subsequent  to  the  Ist  of  March,  1870,  "  offered  such  indig- 
nities to  his  person  as  to  render  his  condition  intolerable  and  life  burden- 
sorae,  and  thereby  forced  himself  to  withdraw  from  her." 

This  is  not  au  exact  or  liberal  following  of  the  act  of  1.^54,  which 
gives  a  remedy  to  the  husband,  which  he  did  uot  before  the  passage  of 
the  act  possess.  It  will  be  noticed  that  the  pleader  has  entirely  omitted 
to  charge,  iu  the  language  of  the  law,  that  the  treatment  which  he 
received  from  his  wife  was  cruel  and  barbarous ;  and  has  inserted  as  a 
substitute  for  cruel  and  barbarous  treatment,  indignities  to  his  person, 
which  rendered  his  condition  intolerable  and  life  burdensome ;  to  which 
he  has  added,  "and  thereby  forced  himself  to  withdraw  from  her."  The 
last  clause,  if  intended  to  meet  the  requirements  of  the  act  of  1854,  is 
wholly  unnecessary,  as  will  l>e  seen  by  a  careful  reading  of  it;  nothing 
is  said  about  the  husband  being  compelled  to  withdraw  from  association 
or  cohabitation  with  his  wife ;  this,  therefore,  may  be  regarded  as  mere 
surplusage,  it  being  immaterial  whether  the  husband  remains  with  or 
withdraws  himself  fn)m  his  wife,  if  it  be  shown  that  her  treatment  was 
cruel  and  barbarous  to  the  extent  of  rendering  his  condition  intolerable 
or  life  burdensome. 

The  framing  of  this  portion  of  the  libel  seems  to  have  been  based  on 
the  act  of  the  1st  of  March,  1815,  which  made  it  a  ground  for  divorce 
of  the  wife  from  the  husband  when  it  could  be  shown  that  he  had  offered 
such  indignities  to  her  person  as  to  render  her  condition  intolerable  or 
life  burdensome,  and  thereby  forced  her  to  withdraw  from  his  house  and 
family^ ;  for  it  will  be  seen  that  the  ground  of  complaint  set  out  in  this 
libel  13  that  of  indignities  offered  to  the  person  of  the  husband.  The 
pleader  did  not  venture  to  follow  the  act  of  1815  by  alleging,  in  the 
language  of  that  act,  a  withdrawal  by  the  husband  from  the  house  and 
fitmily  of  the  wife,  if  indeed  a  wife  cohabiting  with  a  husband,  or  living 
under  the  same  roof  with  him,  can  in  any  proper  sense  be  said  to  have 
a  house  and  family  from  which  the  husband  could  withdraw  himself, 
but  whether  this  be  so  or  not,  the  act  of  1854  is  entirely  silent  upon  tbis 
point.  It  may  here  be  remarked,  that  if  this  was  an  essential  part  of  a 
libel  filed  by  a  husband,  under  the  act  of  1854,  (odm ruing  the  acts  of 
1<^15  and  1854,  as  in  pari  maieria,  this  allegation  is  evasively  stated ; 
the  phrase  to  withdraw  himself  from  her,"  is  by  no  means  equivalent 
to  the  charj^e,  that  one  was  forced  to  withdraw  from  the  house  and 
family"  of  the  other.  One  implies  a  discontinuance  of  cohabitation  and 
association  ;  the  other,  a  separation  from  the  house  or  dwelling  in  which 
the  parties  had  up  to  that  time  resided,  and  from  the  family  as  well. 
This,  however,  is  explained  by  the  fact  that  at  the  time  the  libel  was 
filed  the  imrties  were  living  under  the  same  roof. 

There  had  been  no  actual  separation,  and  the  wife's  testimony  is,  that 
even  cohabitation  was  maintained  during  all  the  time  the  proceedings 
for  divorce  were  in  progress. 

But  although  the  act  of  1815  cannot  be  made  to  apply  to  a  case  in 
which  the  husband  is  the  actor  in  a  suit  of  divorce,  yet  inasmuch  as  the 
law  of  1854  was  in  force  when  this  libel  was  filed  it  can  be  supported, 
notwithstanding  the  misapprehension  of  the  pleader,  if  he  had  brought 
his  case  fairly  within  the  requirements  of  the  latter  act.  This  we  think 
be  has  not  done;  the  point  seems  to  have  been  ruled  iu  Jones  vs.  Jones, 
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16  P.  F.  Smith,  497.  The  court  say,  it  is  evident  the  LegiBlature,  in 
the  act  of  1854,  iu tended  to  narrow  the  cause  of  divorce  in  the  husband's 
case  to  cruel  and  barbarous  treatment,  leaving  out  indignities  to  the 
person,  which  are  causes  of  divorce  for  the  wife  under  the  act  of  1815, 
under  the  belief,  no  doubt,  that  for  the  latter  the  husband  needed  no 
protection  by  a  severance  of  the  relation.  This  distinction,  which  is 
clearly  stated  by  Mr.  Justice  Aguew,  is  made  a  material  one,  and  grows 
out  of  the  different  acts  of  assembly,  intended  to  meet  different  classes 
of  cases,  the  court  holding  that  while  the  act  of  1854  intended  to  give 
relief  to  a  husband  who  was  treated  with  cruelty  and  barbarity  by  his 
wife,  so  that  hb  condition  was  rendered  intolerable  or  his  life  burdensome, 
it  does  not  give  him  a  standing  in  court  or  entitle  him  to  a  divorce  from 
his  wife  where  he  complains  merely  of  indignities  to  his  person,  which 
may  fill!  far  short  of  cruel  and  barbarous  treatment,  even  though  he 
may  consider  personal  indignities  as  rendering  his  condition  intolerable 
aod  life  burdensome.  Personal  annoyances  and  indignities  may  be  made 
up  of  acts  that  are  cruel  and  barbarous,  but  in  many  instances  they  may 
not  even  approximate  to  actual  personal  violence,  or  the  reasonable 
apprehension  of  it,  or  such  a  course  of  treatment  as  endangers  life  and 
health  and  renders  cohabitation  unsafe.  This  definition  of  cruel  and 
barbarous  treatment,  laid  down  by  Judge  King,  in  Butler  vs.  Butler,  1 
Parsons  Eq.  Cas.,  341,  has  been  often  approved,  and  is  adopted  by  the 
court  in  Jonee  vs.  Jones,  above  cited. 

I  think  it  well  to  add  to  that  which  is  already  stated,  that  it  has  been 
questioned,  notwithstanding  the  case  of  Jones  vs.  Jones,  whether  under 
the  act  of  March  9,  1855,  the  complaint  is  not  in  this  case  well  stated. 
This  act  does  not  seem  to  have  been  called  to  the  attention  of  the  court 
when  considering  Jones  vs.  Jones,  It  empowers  the  Common  Pleas  to 
entertain  jurisdiction  of  all  cases  of  divorce  for  "the  cause  of  personal 
abuse,"  or  such  conduct  on  the  part  of  either  husband  or  wife  as  renders 
the  condition  of  the  other  party  intolerable  and  life  burdensome,  not- 
withstandinir  the  parties  were  at  the  time  of  the  occurring  of  said  causes 
domiciled  iu  another  State.  We  do  not  regard  this  as  an  enlargement 
of  the  powers  conferred  on  the  courts  of  this  Commonwealth  to  grant 
divorces,  except  that  it  enables  them  to  determine  causes,  the  offence 
having  been  committed  in  another  State.  The  term  personal  abuse  must 
be  considered  in  its  application  to  prior  laws,  making  personal  abuse  or 
injury  amounting  to  legal  cruelty,  as  defined  in  Butler  vs.  Butler,  and 
indignities  to  the  person  of  the  wife  referred  to  in  the  act  of  1815,  a 
ground  for  divorce  upon  her  application,  and  to  cruel  and  barbarous 
treatment  of  the  husband,  which,  under  the  act  of  1854,  entitles  him  to 
file  his  petition  praying  for  a  divorce.  This,  we  think,  is  the  entire  scope 
and  purpose  contemplated  by  the  act  of  1855. 

If  this  is  not  the  true  rendering  of  this  act,  then  we  must  hold  that 
under  the  term  personal  abuse  the  husband  or  the  wife  may  obtain  a 
divorce  where  the  wife  has  not  even  been  compelled  to  withdraw  from 
the  house  and  family  of  the  husband,  and  when  her  life  and  health  have 
been  placed  in  no  danger ;  and  so  also  the  husband  may  be  divorced 
from  the  wife  where  her  treatment  of  him  has  not  been  cruel  and  bar- 
barous. This  would  be  an  enlargement  of  all  prior  legislation  on  this 
subject,  and  would  give  to  both  parties  an  advantage,  to  which  they  are 
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not  entitled,  under  the  act  of  1815  and  of  1854,  on  the  single  ^und 
that  the  ^'  personal  abuse  "  vxis  inflicted  out  of  our  own  Stcvte.  This  is  so 
unreasonable  that  we  cannot  believe  it  to  be  the  true  intention  of  the 
Legislature. 

Tlie  demurrers  filed  to  this  portion  of  the  libel  are  sustained.  But 
the  libel  also  charges  that  the  resoondent  has  given  herself  up  to  adulter- 
ous practices,  and  has  been  guilty  of  adultery.  This  is  a  distinct  and 
subsUmtive  ground  for  divorce,  which  has  not  been  objected  to,  an<l, 
though  stated  in  general  terms,  is  perhaps  well  pleaded  under  the  long 
recognized  practice  which  requires  timely  notification  to  respondent  as 
to  persons,  time,  place  and  circumstances  to  be  proved  on  the  trial  of  the 
cause  in  support  of  the  charge. 

Joseph  T,  Ford^  Esq.,  for  the  demurrers. 

W.  Jff.  RedhefftT,  Esq.,  contra. 

N.  B. — ^Since  writing  the  foregoing  opinion,  my  attention  has  been 
called  to  the  case  of  Sterling  vs.  The  Ckmmonwealth,  2  Grant,  162,  in 
which  I  find  a  similar  view  is  taken  of  the  act  of  1855,  by  Judge  Agnew, 
iu  the  Quarter  Sessions  of  Beaver  county,  in  an  opinion  delivered  by  him 
in  1857.  He  says:  "It  b  clear  the  Legislature  did  not  intend,  in  the 
act  of  1855,  to  substitute  as  causes  of  divorce  the  well-defined  expres- 
sions, *  cruel  and  barbarous  treatment,  and  such  indignities  to  the  per- 
son,' etc,  in  the  acts  of  1815  and  1854,  by  the  now  indefinite  and  more 
general  terms,  '  personal  ahuso  and  such  conduct  as  renders  life  burden- 
some,' but  simply  to  rehear^^j  existing  causes  in  this  comprehensive  way 
in  order  to  reach  the  object  of  the  law,  by  giving  jurisdiction,  notwith- ' 
standing  the  parties  were,  at  the  time  of  the  occurring  of  said  causes, 
domiciled  in  another  State. 

[Leg.  Int.,  Vol.  30,  p.  109.] 
Jos.  M.  Hancock,  one  of  the  Building  Inspectors,  vs.  H.  E.  Thayer. 

1.  The  word  "rural** in  the  building  ins[)ectiou  act  of  1865,  is  not  conitrued  the 

tame  as  in  the  tax  act  of  18o4. 

2.  Whenever  the  neighborhood  is  so  compactly  built  u^,  as  to  give  it  the  character 

of  the  built-up  portion  of  the  ciiy,  the  building  inspection  wiU  apply  and  be 
enforced. 

Demurrer  to  answer.  In  equity.  Opinion  delivered  JtfarcA  29, 1873,  by 

Peirce,  J. — ^The  bill  filed  m  this  case  is  to  restrain  the  defendant 
from  erecting  and  constructing  twenty  two-story  dwellings  with  Man- 
sard roofe  on  the  east  side  of  Sixty-third  street,  between  Arch  and  Race 
streets,  in  the  Twenty-fourth  ward,  until  he  shall  take  out  permits  for  the 
same,  according  to  the  act  to  provide  for  the  regulation  and  inspection 
of  buildings  in  the  city  of  Philadelphia. 

The  following  statement  of  facts  relative  to  the  character  of  the 
location  where  defendant's  said  houses  are  erected,  is  agreed  upon  by 
the  counsel  for  plaintiff  and  defendant. 

That  Sixty-third  street  between  Arch  and  Race  streets,  where  defend- 
ant's twenty  houses  are  erected,  is  opened,  but  is  not  paved  or  curbed, 
and  has  no  water,  sewer,  or  gas  pipes  laid. 

That  Arch,  Race,  Sixty-third  street,  and  all  the  principal  street**^  cor- 
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respoodiug  to  those  in  the  densely  built-up  portions  of  the  Twenty-fourth 
ward,  are  plotted  upon  the  confirmed  city  plan. 

That  this  locality,  viz.,  Sixty-third  and  Race  streets,  is  three  squares 
south,  and  three  squares  east,  of  that  part  of  the  closely  built-up  portion 
of  the  city  known  as  Haddington. 

That  land  around  and  near  to  the  property  in  question,  is  not  known 
as  farms,  but  is  sometimes  tilled,  and  is  generally  sold  by  the  acre, 
while  in  many  instances  it  is  divided  up  into  building  lots.  Thayer's 
property  was  tillable  at  the  time  of  the  sale  of  the  land  to  defendant. 

That  one  Caspar  Butcher  has  nearly  completed  forty-six  two-story 
dwelling-houses  in  the  immediate  neighborhood  of  this  property,  viz., 
fourteen  on  the  west  side  of  Sixty-second  street  between  Race  and  Vine 
streets,  fourteen  on  the  east  side  of  Sixty-second  and  a-half  street 
between  Race  and  Viue  streets,  ten  on  the  north  side  of  Race  street 
between  Sixty  second  and  Sixty-second  and  a-half  streets,  eight  on  the 
south  side  of  Vine  street  between  Sixty-second  and  Sixty-second  and 
a-half  streets,  and  that  beside  the  said  houses  of  defendant,  and  of  said 
Butcher,  there  are  also  six  brick  houses,  two-story,  with  French  roofs, 
erected  on  a  lot  on  the  east  side  of  Sixty-third  street  between  Vine  and 
Callowhill  streets. 

That  defendant's  property  was  assessed  when  he  bought  it  to  build 
upon  as  rural,  not  as  city  or  farm  land. 


poses,  Philadelphia  is  classified  as  city,  rural,  and  agricultural. 

By  the  building  inspection  act  of  May  7, 1865,  the  rural  portions 
of  the  city  are  excluded  from  the  operation  of  the  act.  And  the  ques- 
tion raised  by  the  pleadings  and  agreement  of  fkcid  in  this  is,  whether 
or  not  the  defendant's  buildings  are  within  the  provisions  of  the  act. 

The  word  rural "  is  from  the  Latin  word  n«,  ruralis,  meaning  the 
country  as  distinguished  from  the  city  or  a  town.  But  as  great  cities 
frequently  rapidly  extend  thenuelves  into  the  country,  that  which  was 
previously  rural  or  agricultural  suddenly  becomes  city.  Thus,  seventy- 
two  houses,  enough  in  themselves  to  make  a  town,  are  being  built  in 
this  immediate  neighborhood ;  and  these  not  isolated  houses ;  but  in 
rows,  as  city  houses  are  built.  The  express  object  of  the  act  was  to 
secure  the  erection  of  buildings  in  a  manner  adapted  for  the  security 
thereof  against  fires,  and  the  safety  of  the  occupants.  Several  of  the 
provisions  of  the  act  are  specially  adapted  to  secure  protection  from 
nre  ;  one  of  which  is  to  require  that  the  division  walls,  when  more  than 
two  houses  are  built  together,  shall  be  at  least  the  height  of  ten  inches 
above  the  line  of  the  roof  of  such  house  or  building;  such  party  or 
division  wall  to  be  covered  by  stone  or  metal,  so  as  effectually  to  pre- 
vent the  connection  of  the  w<M)den  cornice  of  the  houses  or  building. 
Such  being  the  object  of  the  act,  these  houses  are  clearly  within  its 
provisions.  It  would  be  a  very  loose  reading  of  the  act,  to  hold  that 
seventy-two  houses  in  the  same  neighborhood,  built  in  rows,  as  city 
houses  are  built,  and  but  three  squares  south  and  east  of  the  closely 
built-up  portion  of  the  city  known  as  Haddington,  were  rural,  and  not 
within  the  provisions  of  the  nvt. 

But  it  has  been  ur;^p(l,  that  a:»  the  streets  on  which  these  houses  are 
erected  are  not  paved  or  curbed,  and  have  no  water,  sewer  or  gas  pipes 
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laid ;  and  that  as  the  act  of  February  2,  1854,  relating  to  taxation, 
defines  such  properly  as  rural,  that  therefore,  such  properties  are  rural 
within  the  meaning  of  the  building  inspection  act.  The  reason  of  the 
law  is  the  life  of  the  law.  Each  law  must  be  construed  so  as  to  give 
effect  to  the  object  to  be  accomplished.  The  building  inspecti6n  law 
was  enacted  to  ensure  safety  to  buildings  and  their  occupants.  When- 
ever buildings  are  so  numerously  and  compactly  built  as  to  give  to  the 
neighborhood  the  character  of  a  built-up  portion  of  the  city,  they  are 
within  the  spirit  and  letter  of  the  law.  But  when  houses,  though  com- 
pactly built,  are  without  the  adjuncts  of  paving,  curbing,  water,  sew- 
erage and  gas,  objects  for  which  taxation  exists,  there  is  reason  ior 
exempting  them  fi'om  full  taxation,  and  for  that  purpose  they  are 
classed  as  rural,  within  the  meaning  of  the  tax  laws.  The  word  "  rural 
in  each  statute  must  be  construed  according  to  the  well-established  rule 
of  construction,  that  a  statute  must  be  interpreted  according  to  the  con- 
text, subject  matter,  and  reason  and  spirit  of  the  law,  and  so  construed, 
these  two  statutes  exhibit  the  word  "  rural "  as  used  in  a  different  sense 
in  each. 

The  demurrer  is  sustained. 

W.  P.  Mestiek,  Esq.,  for  demurrer. 

W.  L.  Bladen,  Esq.,  contra. 

[Leg.  Int,  Vol.  30,  p.  116.] 
In  the  matter  of  Perry's  Court. 

The  act  of  1855  requires  that  all  new  buildings  fronting  on  a  court  of  leas  width 
thnn  twenty  feet  shall  recede  so  that  the  court  shall  be  of  that  width ;  this  act  is 
constitutional,  and  the  owner  is  eatitled  to  compensation. 

Motion  to  vacate  the  appointment  of  jurors.  Opinion  delivered  April 
5, 1873,  by 

Allison,  P.  J. — ^The  petition  for  the  assessment  of  damages  was 
liresented  by  William  Bardsley,  who  states  that  he  is  the  owner  of  a  lot 
of  ground  on  the  north  side  of  South  street,  150  feet  east  from  Thirteenth 
street,  having  a  front  on  South  street  of  forty  eight  feet,  and  extending  in 
depth  north  fifty-one  feet,  and  bounded  on  the  west  side  by  Perry's 
court,  which  is  twelve  feet  in  width.  The  petitioner  asserts,  that  he  has 
erected  buildings  on  said  lots,  fronting  on  South  street,  and  that  the 
building  inspectors  compelled  him  to  recede  with  his  buildings  four  feet 
irom  the  former  west  line  of  Perry's  court 

A  jury  was  appointed  to  assess  the  damages,  which  he  would  sustain 
in  cfinsequence  or  his  being  required  to  give  to  the  widening  of  Perry's 
court,  his  ground,  four  feet  in  width  by  fi fly-one  fc  t  in  depth. 

This  motion  to  vacate  the  appointment  of  the  jury  is  based  on  the 
following  reasons: 

1st  Perry's  court  is  a  private  court,  and  that  petitioner  was  not  bound 
to  recede  from  its  line  in  erecting  buildings  on  his  lot  bounded  by  said 
court 

2d.  The  petitioner  does  not  aver  that  the  buildings  which  he  has 
erected  front  on  Perry's  court,  but  on  Sixth  street,  and  that  this  is  a 
correct  statement  of  the  case  as  it  actually  exists. 
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And  thirdly,  that  do  damages  can  be  lawfully  claimed,  because  the 
petitioner  bought  with  a  full  knowledge  of  the  law,  and  with  the  inten- 
tion of  building. 

The  petition  is  filed  under  the  first  section  of  the  act  of  Aoril  21, 1855, 
P.  L.  265,  which  recites,  that  no  new  dwelling-house,  or  other  building 
iu  Philadelphia,  shall  front  on  any  street,  idley  or  court,  which  shall 
bd  of  a  less  width  than  twenty  feet ;  or  without  being  made  to  recede, 
so  that  such  street,  alley  or  court  shall  be  of  that  width. 

The  true  intent  and  meaning  of  this  law  is  free  from  difficulty.  Its 
object  was  to  protect  the  lives  and  the  health,  as  well  as  to  promote  the 
comfort  of  the  iuhabitauts  of  the  city ;  a  liberal  view  should  therefore 
b3  taken  of  its  several  provisions  in  furtherance  of  the  important  results 
which  it  WAS  clearly  iuteude  I  to  advance.    More  especially  is  it  to  be 


in  courts  an  1  alleys,  who  must  seek  a  home  for  themselves  and  for  their 
families  iu  lojations  near  to  the  place  of  their  employment,  and  to  fiD<l 
sm^ll  tenemjn*^  in  the  built-up  portions  of  the  city  where  property  is 
valuable,  auJ  whare  eon  »my  in  ground  and  cost  of  building  are 
essential  coasidaratiou^  f*)r  th)  landlord  as  well  as  for  the  tenant.  Iti 
legislating  upon  this  subj^cc,  of  providing  homes  for  those  who  are  in 
m  >derate  circumstances,  no  one  could  shut  his  eyes  to  the  fact,  that  it  is 
a  question  batween  small,  sap^rate  tenements,  with  low  rents,  and  larj^.' 
tenement  houses,  which  will  accommodate  a  number  of  families.  In 
Philadelphia  we  have  from  the  baginning,  followed  the  former  policy, 
and  the  early  and  later  legislaiiou  for  this  city  shows  how  constantly  it 
has  been  adhered  to. 

In  1782,  all  streets,  lanes  and  alleys,  which  had  been  laid  out,  were 
declared  public  highways.  In  1805,  streets,  alleys,  courts  and  lanes, 
were  made  public,  if  twenty  feet  in  width.  In  1819,  streets,  roads,  lanes 
and  alleys,  of  Northern  Libarties,  of  twelve  feet  width,  then  open,  were 
declared  public.  In  1830,  the  commissioners  of  Spring  Garden  were 
required  to  take  charge  of  streets,  lanes  and  alleys,  twenty 'feet  in  width. 
In  1834,  it  was  declared  that  no  street,  road,  lane,  court  or  alley  should 
b3  laid  out  in  M  )yamensinj2C  by  the  public,  or  by  individuals,  of  a  less 
width  than  twenty  feet.  There  was  legislation  on  this  subject  for 
Kensingt.o!i  in  1820;  for  Penn  District  and  for  Richmond  in  1847,  and 
for  West  Philadelphia  in  1852.  This  series  of  local  enactments  shows 
that  the  subject  was  kept  steadily  in  view,  and  is  in  full  acconi  with  the 
act  of  1855,  and  that  the  constant  care  of  the  Legislature  has  been  to 
so  regulate  all  openings  upon  which  it  was  designed  to  erect  dwelling- 
houses,  that  regard  should  be  had  for  convenient  passage-way,  and  for 
such  enjoyment  of  light  and  air,  as  the  minimum  width  of  the  opening 
would  allow.  This  is  further  indicated  by  the  additional  re<^uirement 
of  the  act  of  1855,  wherein  it  is  directed,  that  no  new  dwelling-house 
slmll  front  on  any  street,  alley  or  court,  of  a  less  width  than  twenty  feet, 
and  shall  have  an  open  space  attached  to  it  in  the  rear,  or  on  the  side, 
equal  to  twelve  feet  square. 

These  several  acts  of  assembly  are  referred  to,  not  for  the  purpose  of 
showin  r  that  all  courts  or  alleys  are  to  be  regarded  as  public  highways, 
but  thit  influenced  by  the  highest  considerations  of  public  policy,  the 
Legislaturj  hav3  steadily  intervened  to  protect  in  this  respect,  the  health 


regarded  as  designed  to  protect 
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of  a  large  class  of  our  citizens,  who  are  compelled  to  reside  upon  crowded 
and  narrow  streets  or  passage-ways,  and  that  in  thus  legislating,  regard 
has  also  beeu  had  to  the  health,  the  comfort,  and  the  morab  of  the 
general  body  of  the  people.  Such  intervention  of  the  Legislature 
cannot  justly  be  r^arded  as  an  unauthorized  exercise  of  power ;  the  use 
of  private  property  is  to  a  great  extent  under  their  control ;  the  enjoy- 
ment of  the  citizen  of  his  individual  possessions,  must,  at  all  times,  be  m 
subjection  to  the  good  of  his  neighbor,  and  of  the  community  of  which 
he  is  a  member.  It  would  be  a  vain  labor  to  attempt  to  prove  this 
imposition,  which  has  its  numerous  illustrations  upon  our  stutute  hook; 
>ut  the  legislation  reflating  party-walls  and  fences ;  the  appointment 
of  inspectors  of  buildmgs :  the  entire  control  of  the  thickness  of  walls ; 
the  removal  of  unsafe  buildings,  etc.,  is  directly  in  point,  and  analogous 
in  principle  to  the  act  of  1865. 

We  re^rd  the  law,  therefore,  under  which  the  building  inspectors 
required  the  petitioner  to  recede  four  feet  from  the  line  of  Perry's  court 
in  the  erection  of  his  buildings,  as  applicable  to  the  case  before  us ;  and 
that,  whether  this  be  regarded  as  a  private  way,  it  never  having  been 
dedicated  to,  or  taken  ror  common  use,  or  as  a  public,  or  quasi  public, 
open  space  or  court,  it  is  included  within  the  provisions  of  the  act  of 
1855,  and  that  for  the  property,  which  the  petitioner  was  thus  required 
t »  give  up  to  the  use  of  the  public,  he  is  entitled  to  he  compensated. 

In  the  case  of  SehuUz  vs.  Doak^  4  Phila.  Reps.  151,  we  held,  that  a 
rourt-way,  or  open  space,  in  front  of  tenements  erected  in  the  rear  of  a 
front  building,  was  a  court  or  alley,  and  was  within  the  act  of  1855,  and 
if  within  the  act,  it  is,  of  course,  subject  to  its  several  provisions. 

In  the  case  of  the  CiJty  vs.  Michener,  decided  April  20, 1869,  it  was  also 
ruled,  that  a  building  erected  on  the  corner  of  Arch  street  and  C  hancery 
lane,  had  a  front  on  both  streets,  and  that  any  other  construction  would 
defeat  the  evident  intent  of  the  law,  to  secure  a  width  of  twenty  feet 
on  all  highways  then  existing,  and  of  twenty-five  feet  for  all  streets, 
courts  or  alleys  thereafter  to  be  laid  out.  We  think  this  case  was  well 
decided,  and  therefore  adhere  to  the  construction  there  given  to  the  act 
of  1855. 

This  disposes  of  the  first  two  points  on  which  the  present  motion 
rests. 

The  third  assignment  of  cause  is  not,  we  think,  well  taken.  The  fact 
that  the  petitioner  bought  his  lot  of  ground  with  knowledge,  actual  or 
implied,  of  the  law,  which  raquired  him  to  build  four  feet  within  his 
line  of  property  on  Ferry's  court,  amounted  to  no  more  than  notice,  not 
to  erect  buildings  upon  the  strip  fronting  on  the  court  or  passage-way. 
This  cannot,  however,  deprive  liim  of  his  claim  to  be  compensated  for 
the  value  of  the  land,  of  the  use  of  which  the  law  deprives  him. 

The  motion  to  dismiss  the  petition  and  discharge  the  jury  is  refused. 

E.  Spencer  Millery  Esq.,  for  rule. 

William  H.  YerkeSy  &q.,  contra. 
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The  City  of  Philadelphia  w.  John  H.  Michener. 

A  building  erected  upon  a  corner  lot  fbonts  upom  both  streets  or  alleys  on  which  it 
bounds,  within  the  meaning  of  the  act  of  April  21, 1865,  and  the  streets  or  allejs 
must  be  twenty  feet  wide. 

Opinion  delivered  April  24,  1869,  by 

Brewster,  J. — This  is  a  motion  for  special  injunction.  The  bill 
charges  that  the  defendant  is  the  owner  of  a  lot  at  the  southeast  corner 
of  Arch  street  and  Chancery  lane,  thirty-three  feet  front  on  Arch  street, 
by  ninety-one  feet  six  inches  in  depth  on  Chancery  lane,  which  lane  is 
eighteen  feet  wide,  and  runs  south  to  Coombe's  alley.  That  the  defend- 
ant is  about  to  erect  a  large  storehouse  on  said  lot,  and  intends  building 
the  same  thirty-three  feet  front  on  Arch  street,  and  of  that  width  along 
Chancery  lane  eighty  feet,  the  effect  of  which  will  be  that  the  lane  will 
be  left  only  eighteen  feet  wide.  The  bill  then  recites  the  act  of  April 
21,  18o5,  by  which,  as  the  plaintiffs  contend,  the  defendant  is  require<i 
t«>  recede  from  the  line  of  said  lane,  one  foot  It  is  charged  that  tUa 
<lefenilant,  although  notified  to  this  effect,  insists  that  he  is  not  within 
the  terms  of  said  act,  and  is  proceeding  with  the  said  building,  to 
restrain  the  erection  of  which,  as  proposed,  an  injunction  i-?  prayed. 

The  defendant  has  filed  an  answer  admitting  the  facts  charged,  but 
denying  that  the  proposed  building  is  within  the  meaning  of  the  law 
referred  to.  He  contends  that  his  building  will  front  only  on  Arch 
street ;  that  its  front  is  to  be  of  iron  on  the  first  story,  and  pressed  brick 
above,  with  an  iron  cornice.  The  door  on  Arch  street  is  to  be  what  i< 
known  as  a  "  return  door,"  which  will  open  about  nine  and  a  half  feet 
<»n  Chancery  lane.  There  is  to  be  no  other  door  or  entrance  from 
Chancery  lane,  except  a  door  five  feet  wide  and  nine  feet  high,  forty- 
nine  feet  from  Arch  street.  The  answer  further  describes  the  appear- 
ance the  building  will  present  on  Chancery  lane,  and  concludes  with  the 
submission  of  the  point  that  there  is  no  front  on  the  lane,  and  that  the 
building  is  not  within  the  meaning  of  the  act. 

The  words  we  are  called  upon  to  construe  by  these  pleadings  are  to  be 
found  in  the  sixth  section  of  the  act  of  April  21,  1855.  P.  L.  265,  Br. 
Diff.  779,  §4. 

It  provides  that, 

"  N^o  dwelling-house  or  other  building  .  .  .  shall  front  upon  any 
street,  alley  or  court,  which  shall  be  of  less  width  than  twenty  feet,  or 
without  being  made  to  recede  so  that  such  street,  alley  or  court,  shall  be 
of  that  width,  the  buildings  on  either  side  equally  receding ;  the  damages 
for  which  widening  shall  be  assessed  and  paid  to  the  owners,  .  .  .  and 
no  building  of  any  kind  shall  be  permitted  to  be  erected  on  any  street, 
court  or  alley  hereafter  to  be  laid  out  ...  of  a  less  width  than  twenty- 
five  feet." 

It  must  be  very  clear,  that  if  we  are  to  construe  the  word  "/ro7?r' 
literally,  the  plaintiff  has  no  case,  for  it  can  only  be  applied  to  Xh^face 
of  the  house.  Such  is  the  definition  of  the  word  as  given  by  Worcester, 
by  Johnson,  and  Walker,  and  other  lexicographers.  They  cite  from 
standard  authors,  and  their  reference  to  Bacon.  "The  fore  part  of 
anything,  as  of  a  huiMing,''  U  directly  to  this  point 
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The  derivation  of  the  word  from  frons  would  be  equally  conclusive. 
But  uotortunately  for  the  defendaut,  the  act  does  not  say  that  the  face  of 
every  uew  dwellins  or  other  building  shall  be  a  street  of  not  less  than 
twenty  feet  in  width.  It  declares  that  the  new  building  shall  not  "front 
upon**  any  street  of  less  than  the  prescribed  width.  And  when  we  turn 
to  the  definition  of  the  verb  here  used,  we  find  that  it  means  "  to  stand 
opposed  or  over  against  any  place  or  thing."  In  this  sense,  a  building 
bounded  by  two  or  more  thoroughfares  may  be  said  to  front  upon  each 
passage  way.  All  large  establishments  occupying  corner  lots — using 
two  streets  for  entrance,  light  and  ventilation — may  justly  be  described 
as  "  facing  upon  "  each  aveuue. 

The  defendant's  building  will  have  a  "return  door,"  opening  about 
nine-and-a-half  feet  on  Chancery  lane;  another  door  forty-nine  feet  in 
the  rear,  and  several  windows,  all  on  the  same  highway. 

It  would,  therefore,  seem  that  the  structure  about  to  be  erected  will 
front  upon**  Chancery  lane  as  well  as  upon  Arch  street. 

Were  it,  however,  otherwise  as  to  the  location  of  these  doors  and 
windows  on  Chancery  lane,  and  were  that  front  a  blank  wall,  it  would 
still  seem  that  this  case  was  within  the  spirit  of  the  act  of  1855. 

Its  plain  intent  and  meaning  were  to  secure  a  width  of  twenty  feet  for 
all  highways  then  existing,  and  of  twenty-five  feet  for  all  streets  there- 
after to  be  laid  out.  To  accomplish  this  purpose,  and  thus  to  beautify 
the  city,  and  to  secure  the  health  of  its  inhabitants,  the  law  provides  for 
the  receding  of  every  new  building,  and  secures  compensation  to  the  owner. 

This  would  seem  to  provide  for  a  plan  easy  of  comprehension  and  just 
in  its  operation. 

But  if  a  builder  upon  every  comer  lot  can  say  my  house  fronts  upon 
the  principal  street,  and  I. will  leave  the  highway  at  the  i?ido,  precisely 
of  its  present  width,  the  wise  and  healthful  purposes  of  the  statute  will 
be  at  the  mercy  of  every  citizen  who  prizes  his  ground  above  the  public 
right  to  take  it  upon  compensation.  It  follows  from  this  statement  of 
the  object  of  th?  law,  that  even  were  the  construction  of  this  statute  a 
matter  of  doubt  or  difficulty,  it  would  yet  be  our  duty  to  interpiet  the 
words  in  controversy  with  reference  to  the  public  interest. 

The  fourth  resolution  of  the  Barons  of  the  Exchequer  in  Heydon's 
case,  declares  it  to  be  "  the  duty  of  the  judges,  at  all  times,  to  make  such 
construction  as  should  suppress  the  mischief  and  advance  the  remedy, 
putting  down  all  subtle  inventions  and  evasions  for  continuance  of  the 
mischief  et  pro  privato  commodo,  and  adding  force  and  life  to  the  cure 
and  remedy,  according  to  the  true  intent  of  the  makers  of  the  act,  j>ro 
bono  publico.^*    3  Rep.  7 ;  Dwarris  on  Stat.  694. 

Accordingly  we  find  that  the  New  River  Water  act  was  held  to 
extend  to  places  adjacent  to  London,  although  that  city  was  alone 
mentioned  m  the  statute — the  reason  given,  being  the  familiar  canon  of 
construction,  that  "  all  statutes  miuh  for  tlie  convenience  of  the  public 
ought  to  have  a  liberal  construction,  to  be  expounded  largely  and  not 
with  restrictions."  Dwarris,  722.  This  is  what  Lord  Coke  called  the 
benedicta  ex  position  and  by  its  requirement  the  construction  of  the  act 
of  1855  must  be  adverse  to  the  defendant's  position. 

Injunction  grant'^d. 

George  Junkin,  E?q.,  for  motion. 

Charles  H,  Gross  and  Thomas  J,  Barger,  Esq*.,  for  city. 

Digitized  by  Google 


32 


PHILADELPHIA  REPORTS. 


[Leg.  Int.,  Vol.  30,  p.  124.] 


fiROWK  d  al.  V8.  The  Fairmount  (Jold  and  Silver  Mining 

Company  et  oL 

1.  Substantive  alterations  of  a  charter  should  be  assented  to  by  the  body  who  compose 

the  corparation,  and  where  that  body  is  the  stockholders,  the  directors  or  trustees 
have  no  power  to  accept  or  reject  such  alterations. 

2.  There  must  be  a  regular  acceptance  of  the  alterations  of  a  charter  before  they  can 

bind  the  members. 

The  Legislature  cannot  alter  a  charter  so  as  to  impair  the  terms  of  the  contract 
between  the  members  and  the  cor|»oration. 

Motion  for  an  injunction.    Opinion  delivered  April  5,  1873,  by 
Allison,  P.  J. — The  corporation  defendant  was  create<i  by  an  act  of 
the  Legislature  of  Pennsylvania,  approveii  May  1,  1866,  and  by  the 


February,  1873. 

This  supplement  declare?,  that  the  board  of  directors,  at  any  stated 
or  other  meeting  called  for  the  purpose,  shall  have  authority  to  assess 
from  time  to  time  at  their  discretion,  on  the  stock  then  issued,  or  there- 
•  after  to  be  issued,  such  sum  or  sumn  of  money  as  they  may  think  neces- 
''ary,  to  pay  existing  liabilities  of  the  company,  and  to  carry  on  its 
business ;  notice  of  such  assessment  is  required  to  be  given  in  two  news- 
papers, published  in  Philadelphia,  once  a  week  for  three  weeks. 

It  states  further,  that  the  board  shall  have  power  to  sell  such  shares 
at  public  sale,  for  non-payment  of  assessment,  after  ten  days*  notice. 
And  notice  of  the  sale  is  to  be  published  once  in  two  papers,  at  least 
five  days  previous  to  the  time  fixed  for  the  sale. 

The  supplement  has  never  been  submitted  to  the  stockholders  for 
acceptance  or  rejection,  but  was,  according  to  paragraph  10  of  rhe 
answer,  accepted  oy  the  boanl  of  directors  for  the  company  ;  under  the 
charter,  defendants  claim  to  possess  this  power. 

This  presents  one  of  the  vital  questions  which  are  raised  by  the  bill 
and  answer.  The  case  of  the  Commonweaith  vs.  Cullen,  1  Harris,  133, 
seems  to  settle  the  law  in  our  State,  conclusively  against  this  position  in 
which  the  defendants  justify  their  action.  The  principle  is  broadly 
affirmed,  that  substantive  alterations  of  a  charter,  without  request  or 
tisisent  of  a  corporation,  are  unauthorized  interferences  with  the  fran- 
chises, and  that  such  assent  must  be  given  by  the  body  who  compose 
tlie  corporation,  and  where  that  body  is  the  stockholders,  the  directors 
or  trustees  have  no  power  to  accept  or  reject  such  alterations. 

It  therefore  follows,  that  to  make  valid,  as  the  act  of  the  corporation, 
an  act  altering  a  charter,  it  should  be  passed  at  a  meeting  of  the  cor- 
porators, duly  convened  for  that  purpose,  after  notice  to  all  the  mem- 
bers. The  most  ample  opportunity  should  be  afforded  for  deliberation 
upon  the  proposed  alteration,  nor  can  a  minority  be  deprived  of  this 
right  by  the  arbitrary  will  of  the  majority. 

This  fundamental  right  of  the  stockholders  was  totally  ignored  by 
tiie  directors ;  the  amendment  was  procured  without  previous  notice  to, 
or  consultation  with  the  body  of  the  corporators,  ana  it  is  charged  in 
the  bill,  and  is  not  denied  in  the  answer,  that  the  supplement  wos 
obtained  without  the  consent,  or  even  the  knowledge  of  the  large 
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majority  of  the  stockholders.  The  statement  in  the  answer  upon  this 
point,  is  not  responsive  t^)  this  charge;  it  is  not  pretended  that  that 
previous  approval  was  had,  but  only  that  it  is  acceptable,  now  accept- 
able to  and  desired  by  a  large  majority  of  the  holders  of  shares,  and  to 
the  Holders  of  a  majority  of  the  shares.  How  this  has  been  ascertained, 
is  not  stated,  nor  is  there  proof  of  its  correctness.  But  though  it  be 
true,  what  becomes  of  the  right  of  consultation  of  the  assembled  bodjr, 
after  notice,  and  time  and  opportunity  for  deliberation  ?  The  answer  m 
this  case  is,  that  the  board  of  directors  have  chosen  to  wholly  ignore  it, 
and  to  assume  to  themselves  the  exercise  of  this  important  prerogative, 
without  the  color  of  law  even  to  sustain  them.  The  charter  will  be 
explored  in  vain,  for  evidence  of  any  such  power ;  Article  3,  in  all  of 
its  six  sections,  contains  nothing  from  which  it  may  be  inferred ;  and 
certainly  there  can  be  found  no  express  grant  of  the  kind.  The  duties 
and  powers  are  those  of  ordinary  management  and  control,  nothing 
more. 

The  charter  makes  provision  for  the  annual  meetings  of  the  stock- 
holders. Special  meetings  are  to  be  called  by  the  board  of  their  own 
motion,  or  on  written  request  of  stockholders,  representing  one-third  of 
the  capital  stock  of  the  company.  The  entire  charter  shows  that  the 
power  to  pass  on  important  questions  is  reserved  to  the  corporators,  and 
It  is  declared  that  the  business  of  the  company  shall  be  conducted  and 
managed  by  a  board  of  seven  directors,  out  the  acceptance  of  a 
material  alteration  of  the  charter,  can  in  no  proper  sense  be  covered  by 
the  power  to  conduct  and  manage  the  business  of  the  corporation.  Yet 
such  is  the  claim  set  up  in  the  answer,  which  has  not  even  a  shadow  of 
right  in  which  to  plant  itself,  and  in  no  case  could  its  exercise  be  justi- 
fied, except  where  there  was  a  clear  power  given  by  the  charter,  or 
where,  as  in  the  case  of  St  Mary's  Church,  6  S.  &  R.  498,  a  selecl  few, 
representing  all  those  interested  in  the  objects  of  the  association,  are 
created  into  and  vested  with  all  the  powers  of  a  corporation.  In  such 
case  they  constitute  of  themselves  the  corporate  body,  and  therefore 
wield  the  whole  corporate  authority,  itnd  are  of  necessity  competent  to 
apply  for  and  accept  changes  in  their  organic  law. 

It  was  also  claimed,  that  though  the  charter  contains  no  grant  of  power, 
wich  as  has  been  sought  to  be  exercised  in  this  case,  by  the  directors, 
yet  having  exercised  it  for  the  benefit  of  the  company,  it  is  binding  on 
those  for  whom  they  acted.  But  before  such  a  principle  can  be  success- 
fully invoked,  it  must  be  shown  that  there  has  been  acquiescence  or 
absent,  by  those  who  are  to  be  afF^ctcd.  This  cannot  be  claimed  to  be 
the  case  here,  for  as  soon  as  the  plaintiffs  obtained  knowledge  of  the 
existence  of  the  supplement  to  the  charter,  and  the  attempt  to  levy 
assessments  under  it,  they  at  once  filed  their  bill,  praying  an  Hijunetion 
to  restrain  the  directors  from  exercising  any  authority,  by  virtue  of  its 
supposed  grant  of  power. 

Upon  the  general  doctrine  of  acceptance  of  a  charter,  whether  it  be 
as  to  an  original  grant,  or  as  addition  thereto,  the  decisions  are  clear, 
that  there  must  be  an  acceptance  of  the  chartered  rights  and  obligations 
l>efore  they  can  bind  the  members  of  the  body.  When  granted  to 
fiersons  who  hf»ve  not  solicited  it,  it  is  said  to  be  in  fieriy  until  after 
acceptance,  and  acceptance  cannot  be  thrust  on  the  members,  nor  will  it 
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ever  be  presumed,  unless  it  be  froDi  open  and  plain  recognition  of  the 
ffrant,  or  from  a  continual  exercise  of  the  corporate  power.  This 
doctrine  is  broadly  stated  in  Commonwealth  vs.  Ouuen ;  and  also  in  the 
case  of  8hort$  vs.  Unangst,  3  W.  &  S.  55.  Nor  will  the  cnrrvjng  a 
charter  round  among  the  members  privately,  procuring  their  signatures, 
without  meeting  or  notice,  constitute  the  assent  of  the  society*  nor  bind 
any  who  are  not  parties  to  it :  Swedes  Church,  Kingsessing ;  King,  P. 
J.,  Bright.  Sup.  1849,  page  125.  Upon  tliis  point  are  also  Angell  & 
Amas,  52,  and  Dartmouth  College  vs.  Woodwara,  4  Wheaton.  There  is 
not  a  pretence  in  this  case  that  the  essential  formalities  have  been  com- 
plied with.  Nor  is  there  any  fact  from  which  it  can  be  inferred,  that 
they  have  been  waived  by  the  plaintiffs,  or  that  the  supplement,  either 
directly  or  indirectly,  has  been  accepted  by  them,  which  makes  their 
right  to  the  injunction  for  which  they  pray  clear. 

But  the  bill  charges  that  ths  supplement  is  in  violation  of  the  Con- 
stitution of  the  State,  in  that  it  is  a  law  impairing  the  obligation  of 
contracts;  this  is  denied  by  the  answer,  and  we  are  requested  by  the 
parties  to  pass  on  this  question. 

The  charter  fixss  the  number  of  the  shares  at  20,000,  and  the  value 
of  each  shara  at  $10.  Only  8,200  of  the  shares  have  been  sold,  the 
balance  remaining  under  the  control  of  the  board  for  which  certificates 
rhave  not  been  issued. 

The  plaintiffs  do  not  aver  in  what  way  they  became  owners  of  their 
stock,  whether  as  original  subscribers,  or  by  purchase  from  stockholders, 
but  they  aver,  that  it  is  all  paid  up,  and  that  defendants  received  the 
full  par  value,  for  each  and  every  share  that  was  issued.  This,  they 
contend,  is  a  full  compliance  with  their  agreement  with  the  companv 
regarding  the  subscriptions  for  stock  in  the  nature  of  a  contract  with 
the  corporation,  they  hold  it  to  be  beyond  the  power  of  the  Legislature, 
to  change  the  terms  of  the  agreement,  by  which,  after  a  full  compliance 
with  the  obligations  under  which  they  placed  themselves,  they  can  now 
be  compelled  to  pay  another  price  for  their  stock,  and  that  price,  by  the 
terms  of  the  supplement,  is  without  limit,  the  directors  having  authority 
to  assess  it  with  such  sums  of  mcmey  as  they  may  think  proper  and 
necessary  to  pay  liabilities,  and  to  carry  on  the  business  of  the 
company.  In  the  case  of  the  Commonwealth  vs.  Cullen,  Judge  Bell 
says,  substantive  alterations  of  the  charter  of  an  insurance  company,  are 
not  to  be  taken  as  parcel  of  a  private  charter  without  the  previous  con- 
currence of  the  corporators,  manifested  in  some  way  recognized  by  law. 
Unless  so  sanctioned  they  are  esteemed  as  unauthorized  interferences 
with  a  solemn  compact  between  the  public  and  the  individuals  compos- 
ing the  corporation,  and  therefore  obnoxious  to  the  constitutional  pro- 
hibition touching  the  obligation  of  contracts.  This  is  the  broad  doctrine 
of  the  Dartmouth  College  Case,  in  4  Wheaton.  In  Brown  vs.  Hmnmell, 
the  court  held  that  trustees  elected  under  the  provisions  of  a  will  and 
an  act  of  incorporation  had  vested  rights,  under  the  act,  and  that  a  sub- 
sequent act,  divesting  them  of  their  privileges  and  franchises,  was 
unconstitutional  and  void,  because  it  impaire<I  the  solemn  contract  of 
the  State,  as  contained  in  their  original  charter.  Judge  Coulter  says, 
being  a  contract  on  the  part  of  the  State,  it  was  beyond  the  reach  and 
control  of  subsequent  legislatures.    If  this  principle  applies  to  a  purely 


Digitized  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA. 


3o 


religious  ami  eleemosynary  corporation,  how  much  more  clear  is  it  that 
it  governs  chartered  contracts,  where  the  purpose  is  pecuniary  merely, 
and  where  there  is  an  undoubted  agreement  for  the  payment  of  money 
for  a  specified  consideration. 

A  subscription  for  stock  in  a  joint  stock  incorporated  company,  is  a 
contract,  and  the  interest  thereby  acquire*!  is  a  good  consideration  to 
rapport  an  action,  f(»r  the  amount  subscribed,  against  the  subscriber: 
Wordsworth  on  Joint  Stock  Co.,  317 ;  Baltimore  Ttm^pike  Co,  vs. 
Barnes,  6  Harr.  &  Johns.  57 ;  Manufacturing  Co,  vs.  Davis,  14  Johns. 
(N.  Y.)  238 ;  and  in  our  State  are  the  cases  of  Ogle  vs.  The  Turnpike 
Road  Co,,  13  S.  &  R.  256,  and  Commontvealth  vs.  Gill,  3  Whart.  228. 

So  strictly  is  a  subscriber  for  stock  held  to  his  contract  with  the  cor- 
poration, that  he  will  not  be  permitted  to  withdraw  and  abandon  his 
shares  without  the  consent  of  the  corporation,  unless  expressly  em- 
powered to  do  so  by  the  act  of  incorporation :  Turnpike  Co,  vs.  Imlay, 
1  Southard,  285,  and  U.  Society  vs.  Bank,  7  Conn.  456. 

In  the  original  charter  of  this  company  there  is  no  power  of  assess- 
ment of  shares  of  stock,  or  of  sale  after  forfeiture,  and  the  principle  is 
well  settled,  that  the  extent  of  the  liability  of  a  party  to  pay  assess- 
ments, is  to  be  measured  by  the  extent  of  his  engagements:  Angell  & 
Ames,  493.  It  is  a  corollary  of  this  proposition  that  where  there  is  no 
engagement  there  is  no  obligation  to  pay  assessments.  At  page  489  of 
Angell  &  Ames,  the  doctrine  is  thus  stated :  A  corporation  has  no 
power  to  assess  the  slrnres  of  a  member  unless  such  power  has  been  con- 
ferred by  the  charter,  or  unless  the  members  have  obligated  themselves, 
by  some  act  or  promise  on  their  part,  to  pay  assessments. 

Without  spending  more  time  on  this  part  of  the  case,  we  think  the 
objection  takeu  to  the  right  of  the  Legislature  to  alter  the  terms  of  the 
contract  between  the  members  and  the  corporation,  is  well  taken ;  that 
it  is,  an  attempt  to  make  a  new  contract  as  to  the  price,  which  the 
plaintiffs  who  object,  agreed  to  pay  for  their  stock,  and  that  it  so  im- 
pairs the  obligation  of  the  contract,  that  it  falls  within  the  constitu- 
tional prohibition. 

The  injunction  as  prayed  for  is  granted. 

Thomas  J,  Ashton,  Esq.,  for  plaintiffs. 

J.  Hanson  and  E,  Hunn  Hanson,  Esqs.,  for  defendants. 

[Leg.  Int.,  Vol.  30,  p.  140.] 
Beatty  d  al,  vs,  Henry  et  al 

A  person  who  holds  the  legal  title  to  chnreh  property  nnd  claiming  that  the  church  is 
indebted  to  him,  but  his  claim  not  being  substantiated,  will  be  compelled  to  convey 
the  property  to  the  eqnitable  owner  and  pay  the  costs  of  the  proceeaings. 

In  equity.    Opinion  delivered  April  26,  1873,  by 

Allison,  P.  J. — The  defendants  are  the  trustees  of  the  legal  title  of 
the  lot  of  ground  and  church  mentioned  in  the  bill  filed,  which  \viu«;  con- 
veyed to  them  by  Jacob  P.  Jones,  assignee  in  trust  for  the  estate  of 
David  Disberry,  by  deed  dated  the  3d  day  of  July,  1845.  The  associa- 
tion for  whose  benefit  the  property  was  conveyed  to  the  trustees,  was  in 
1847  incorporated  under  the  name  of  the  African  Methodi.«t  Episcopal 
Mount  Pisgah  Church.   The  plaintiffs  ask  that  the  defendants  may  be 
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ordered  to  make  and  execute  a  cooveyance  of  the  said  lot  of  ground  and 
ciiurch  building,  so  as  to  vest  the  legal  title  to  the  same  in  the  cor- 
poration. 

The  right  to  the  decree  prayed  for  is  clear,  unless  good  and  equitable 
cause  be  shown  to  the  contrary. 

All  the  defendants,  with  the  exception  of  Curtis  Kane,  are  willing  to 
join  in  the  conveyance  to  the  corporation ;  he  is  resisting  the  application 
upon  legal  ground  set  forth  in  his  demurrer,  which  was  abandoned  on 
the  argument,  and  pleads  to  the  relief  prayed  for  in  the  bill,  that  the 
association,  prior  to  the  4th  day  of  May,  1846,  was  indebted  to  John 
Henry  in  the  sum  of  $132,871,  for  moneys  borrowed,  paid,  and  advanced, 
by  him,  for  the  use  of  the  association,  at  the  request  of  the  trustees, 
which  sum  remains  due  and  unpaid,  and  that  he,  Curtis  Kane,  has 
become  the  owner  of  said  claim  by  purchase.  He  denies  his  obligation 
to  make  conveyance  of  said  property  to  the  plaintiff,  until  they  shall 
first  have  paid  to  him  $132,871,  with  interest,  from  May  4,  1846. 

Testimony  has  been  taken  at  considerable  length,  from  which  the 
following  facts  are  made  to  appear. 

Kane,  with  four  other  persons,  of  whom  John  Henry  was  one,  con- 
stituted the  original  board  of  trustees,  and  for  a  time,  held  possession  of 
the  property  for  the  association.  That  a  controversy  grew  up  between 
certain  members  of  the  congregation  and  the  trustees,  by  which  they 
lost  the  possession  of  the  land,  and  subsequently  other  trustees  were 
elected  in  their  place. 

The  property,  before  this,  had  been  conveyed  to  the  defendants  in 
trust ;  demand  was  from  time  to  time  made  upon  them  for  the  transfer 
of  the  legal  title  to  their  successors  in  the  trust,  and  to  the  corporation 
plaintiffs ;  this  was  resisted  by  John  Henry,  on  the  ground  that  the 
church  was  indebted  to  him,  for  boarding  and  supplies  furnished  to  the 
minister  ip  charge,  and  for  several  sums  of  money  bormwed  by  him,  ajs 
he  alleged,  for  the  use  of  the  churcli  and  under  the  authority  of  the 
trustees. 

This  claim  of  Henry  was  from  the  first  denied  and  resisted  by  the 
church ;  they  opposed  the  demand  in  toto;  they  asserted  that  Henry  had 
collected  money  to  pay  the  claim  for  supplies,  and  that  if  the  money  was 
borrowed  as  pretended,  it  was  after  the  controversy  arose  between  the 
trustee  and  trie  church,  when  defendants  were  out  of  possession,  if  not 
out  of  office ;  that  it  was  for  the  purpose  of  paying  the  expenses  of  litiga- 
tion with  the  church.  This  fact  is  established  by  the  testimony,  and  the 
weight  of  the  proofs  is  against  the  assertion,  that  the  trustees  authorized 
the  money  to  be  borrowed. 

It  further  appears,  that  Henry  brought  suit  before  Alderman  Simp- 
son, to  recover  against  the  church  his  demand  in  part  or  in  whole ;  that 
afterwards  the  parties  agreed  to  refer  the  whole  matter  of  the  indebted- 
ness of  plaintiff  to  the  arbitration  of  Alderman  Simpson ;  that  they 
stipulated  to  abide  by  his  award,  and  that  it  should  be  a  full  satisfaction 
of  the  claim  when  paid.  The  alderman  found  against  the  plaintiffs  in 
a  sum  less  than  one  hundred  dollars ;  the  testimony  shows  clearly  that 
the  full  amount  of  the  award  was  subsequently  paid  by  the  church. 
This  payment  the  defendant  Kane  says  was  eighteen  years  since. 

John  Henry  died  about  the  time  these  proceedings  were  instituted, 
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and  it  does  not  appear  that  he  ever  made  demand  for  any  unpaid 
balance  as  due  to  him  by  the  church. 

The  defendant,  Kane,  testifies,  that  he  purchased  this  claim  from  the 
widow  of  John  Henry,  and  exhibits  a  receipt  for  $128,  purporting  to  be 
signed  by  her,  dated  January  20, 1870,  *Mu  full  for  due  fcill;"  it  was 
admitted  that  there  was  no  aue  bill,  but  Kane  testifies,  that  it  was  for 
the  unpaid  balance  of  the  claim  of  Henry's  estate,  against  the  church  ; 
this  is  unsupported  by  any  other  proof  in  the  cause.  There  was  no 
administration  upon  the  estate  of  John  Henry;  the  receipt  is  signed  Ann 
Henry,  not  as  widow,  or  as  acting  for  herself  and  heirs  of  John  Henry ; 
there  was,  therefore,  no  legal  transfer  to  Kane  of  this  claim ;  if  the 
estate  was  insolvent  the  family  could  make  no  legal  disposition  of  it  of 
any  kind,  except  through  an  administrator,  and  the  testimony  shows 
that  John  Henry  was  a  poor  man,  wantine  to  lH>rrow  money  to  supply 
his  family  with  the  necessaries  of  life,  food  and  clothing. 

The  claim,  of  whatever  it  consisted,  had  been,  at  the  time  of  the  pur- 
chase, outlawed  three  or  four  times  over.  It  was,  therefore,  in  law,  a 
thorouglily  dead  claim.  If  it  ever  had  a  bona  fide  existence,  at  the 
time  when  Kane  paid  Ann  Henry  for  it,  there  was  no  legal  right  to  be 
purchased,  and  no  legal  authority  to  vest  title  in  the  purchaser.  It 
seems  to  have  been  a  speculation  on  the  part  of  the  resisting  defendant, 
in  which,  if  his  statement  is  true,  ho  invested  his  money,  taking  the  risks, 
and  at  a  time,  when  active  measures  had  been,  or  were  about  to  be  taken 
to  vest  title  to  the  property  in  the  corporation.  As  it  is  clear,  that  he 
has  no  legal  right  upon  which  to  stand,  so  it  is  equally  clear,  that  there 
is  no  equity  iu  his  plea.  It  is  contrary  to  equity  to  eucourage  the  -pur- 
chase of  doubtful  demands,  which  cannot  be  enforced  at  law,  whose  mere 
existence  seems  to  be  well  challenged,  and  where  the  purpose  seems  to 
be,  to  hinder  and  embarrass  a  party  in  perfecting  title  to  land,  which 
ought  to  be  vested  in  him.  Upon  eveiy  ground  presented,  the  decree 
prayed  for  ought  to  bo  made. 

The  demurrers  are  overruled ;  the  plea  disallowed,  and  the  prayer  of 
the  bill  granted.  The  costs  of  this  proceeding  to  be  paid  by  the  defend* 
iuit,  Curtis  Kane. 

iVm.  H.  Martin  and  Hieodore  Hi  OeUelilagery  Esqs.,  for  plaintifis. 

J.  Cooke  Longstreth,  Esq.,  and  Hon,  Leonard  Myers,  for  defendant. 

[Leg.  Int.,  Vol.  30,  p.  148.] 

BiBOE  Avenue  Passenger  Railway  Company  vs.  The  City  op 
Philadelphia,  Mahlon  Dickinson,  Chief  Commissioner  of  High- 
ways, and  James  Holoate. 

1.  An  injunction  will  not  be  granted  to  restrain  the  city  from  changing  the  grade  of  a 
.street,  upon  the  complaint  of  a  passenger  raUway  company,  who  had  nurchased 
the  right  of  way  over  the  street,  formerly  a  turnpike,  where  ample  remeav  is  given 
the  company'  for  the  recovery  of  whatever  damages  may  result  to  them  by  statut- 
ory proceedings. 

2.  The  act  of  1846,  as  to  injunctions  against  public  buildings,  and  the  Market  Street 

BaUway  ys.  Building  CommUsionert,  discussed. 

Opinion  delivered  Ma/u  2, 1873,  by 

Allison,  P.  J. — The  bill  recites  that  under  the  act  of  the  Legislature 
of  Pennsylvania  of  the  30th  of  March,  1871,  the  Ridge  Turnpilce  Corn- 
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pany  was  incorponited  with  authority  to  coostruct  a  turnpike,  twenty- 
four  feet  in  breadtl),  with  a  rise  or  fall  of  not  more  than  four  degrees 
from  a  horizontal  line.  It  is  further  stated,  that  the  Ridge  Avenue  and 
Mauayunk  Passenger  Railway  Company  was  incorporated  by  the  act 
of  March  28,  1859,  and  by  the  terms  of  said  act,  were  required  before 
commencing  to  build  their  road,  to  purchase  of  the  Ridge  Avenue  and 
the  Manayunk  Turnpike  Company,  the  right  of  way  over  their  respect- 
ive turnpikes;  that  this  was  done;  and  that  plaintins  paid  to  the  Ridge 
Turnpiice  Company  $15,000,  for  the  right  of  way  over  their  road. 

The  Ridge  Avenue  Turnpike  Company  afterwards,  in  the  year  1871, 
granted  their  road  and  franchises  to  the  city  of  Philadelphia,  but  as 
plaintiffs  charge,  subject  to » the  rights  and  privileges  granted  to  them, 
the  said  plaintiff,  by  said  company. 

The  injury  complained  against,  is  an  attempt  on  the  part  of  the  city, 
to  change  the  grade  of  the  turnpike  road,  between  Thirty-third  street 
and  South  Laurel  Hill  Cemetery,  by  elevating  said  road  to  an  increased 
height  of  six  feet,  thereby  depressing  the  railway  to  that  extent,  below 
the  new  grade  and  level  of  the  road,  whereby  plaintiff  charge,  that  irre- 
)mrable  injury  will  be  done  to  them,  and  that  defendants  refuse  to  ofier 
or  make  any  compensation  for  such  injury. 

For  the  cause  or  ground  of  complaint  set  out  in  the  bill,  an  injunction 
is  asked,  to  restrain  the  further  prosecution  of  the  work,  unless  due 
compensation  be  made. 

The  defendants  rest  their  opposition  to  the  prayer  for  relief,  on  the 
act  of  April  8,  1846,  which  of  late  years,  has  so  frequently  been  in- 
voked, to  prevent  interference  by  injunction,  with  the  erection  and  use 
of  any  public  works,  erected  or  in  progress  of  erection,  under  the  author* 
ity  of  an  act  of  the  Legislature,  until  questions  of  title  and  damages, 
shall  be  submitted  to  and  finally  decided  by  a  common  law  court.  In 
Wolbert  vs.  The  OUy,  12  Wright,  440,  the  Supreme  Court  refused  to  re- 
strain against  the  appropriation  of  a  private  way  over  land  taken  for  a 
public  park.  Fairmount  Park  was  held  to  be  a  public  work,  in  progress 
of  erection  under  the  authority  of  an  act  of  the  Legislature.  The  law 
having  provided  for  the  ascertainment  and  payment  of  damages,  either 
by  agreement  with  the  commissioners,  or  by  petition  in  the  Quarter  Ses- 
sions, for  a  jury  to  assess  damages,  the  constitutional  right  of  the  citizen 
to  obtain  compensation  for  property  taken  for  Fairmount  Park,  was  fully 
protected. 

It  had  been  settled  that  when  private  property  b  taken  for  the  use  of 
the  public,  it  is  not  absolutely  necessary,  that  compensation  should  be 
ascertained  and  paid  before  the  propertpr  is  appropriated,  but  it  is  suffi- 
cient, if  the  owner  can  obtain  compensation  without  unreasonable  delay  : 
1  Barr,  309.  But,  though  the  State  cannot  take  the  property  of  an  in- 
dividual  without  providing  for  payment,  yet  the  mode  and  manner  of 
making  compensation  is  a  legislative  and  not  a  judicial  power:  Hesion 
vs.  Canal  Commissionera,  Brightly's  R.  183.  Nor  is  it  necessary  that 
the  act  which  authorizes  the  taking  shall  provide  for  payment;  if  it  id 
provided  for  in  any  way,  the  law  does  not  sin  against  the  constitutional 
guarantee  of  the  citizen.  But,  until  such  provision  be  made,  and  pro- 
tection is  secured,  an  injunction  will  be  granted :  Bonaparte  vs.  Railroad, 
1  Bald.  209. 
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It  is  contended  by  the  defendants,  that  the  most  ample  remedy  b 
given  to  the  plaintifis,  for  recovery  of  whatever  damage  may  result  to 
them,  by  change  of  the  grade  of  Ridge  road,  if  it  can  be  shown  that 
they  are  otherwise  entitled  to  damages.  The  27th  section  of  the  act  of 
consolidation,  providing  that  where  alteration  in  the  regulations  of 
street?,  results  in  damage  to  private  property,  compensation  shall  be 
roailc  for  the  same,  to  be  ascertained  and  paid  by  law,  as  in  the  case  of 
damage  for  opening  streets.  If  a  statutory  remedy  has  been  provided, 
by  which  compensation  can  be  secured  for  injury  to  the  private  property 
oi  the  plaintiff,  that  remedy  must  be  followed ;  equity  cannot  be  invoked 
to  enforce  a  right,  that  can  at  law  be  maintained ;  and  it  is  a  general 
rule,  founded  in  reascm  and  convenience,  that  every  duty  creat^  by  a 
statute,  must  be  enforced  specifically,  by  means,  where  there  are  any 
provided  in  the  statute  itself:  11  Casey,  152;  4  Casey,  9;  2  Pennsyl- 
vauia  R.  462.  It  is,  therefore,  clear,  that  upon  principle,  as  well  as  by 
the  directions  of  the  act  of  1846,  the  relief  sought  must  be  denied  to  the 
plaintiff,  if  the  case  is  covered  by  the  27th  section  of  the  act  of  consoli- 
dation. We  think  that  it  is;  that  he  has  the  right  to  follow  the  mode 
there  indicated,  of  ascertaining  the  amount  of  his  damages,  taking  the 
same  course,  as  in  the  case  of  damages  for  opening  streets.  There  is, 
therefore,  a  full  legal  remedy  provided  for  injury  done  to  the  property 
of  the  plaintiffs  by  a  change  in  the  grade  of  Kidge  avenue.  And  in  this 
lies  the  difference  between  this  case  and  that  of  the  Market  Street  R,  W*. 
Company  vs.  The  Building  Cbmmiaaiony  recently  decided  by  this  court 
In  the  latter  instance,  the  contract  between  the  State  and  the  company, 
is  not  only  impaired  by  the  law  which  gives  to  the  commission,  acting 
for  the  city,  the  authority  to  cut  the  railway  in  two,  and  take  and  occupy 
a  part  of  the  route  and  track  of  the  road,  but  the  difference  consists  also 
in  the  material  fact,  that  the  law  in  this  case  leaves  the  road  and  its 
franchises  to  the  plainti£&,  nor  does  the  injury  done  amount  to  a  taking, 
forbidden  by  the  constitution,  and  for  change  of  grade,  compensation 
under  the  law  can  be  obtained.  In  the  case  of  the  Market  Street 
Company,  the  law  provides  no  mode  for  ascertaining,  or  the  recovery  of 
compensation  for  the  destruction  of  the  franchises  of  the  corporation, 
which,  with  a  strong  hand,  were  taken  from  them,  under  the  authority 
of  an  act  of  the  Legislature.  In  our  judgment,  therefore,  the  act  of  April 
8,  1846,  is  wholly  iniszipplicable,  because  there  is  no  way  in  which  the 
question  of  title  and  damages  for  the  destruction  of  the  franchises  of  the 
Market  Street  Company,  could  first  have  been  submitted  to,  and  finally 
decided  by  a  common  law  court;  with  this  difficulty  before  us,  we  did 
not  see  our  way  clear  to  disregard  the  solemn  guarantees  of  the  consti- 
tution, or  to  give  to  the  statute  a  forced  construction,  which  takes  from 
the  citizen  his  only  protection  against  power,  claiming  to  be  exercised 
under  legislative  sanction  in  the  erection  of  public  works.  Every  in- 
tendment of  the  law  should  be  given  to  the  defence  of  individual  right 
in  the  enjoyment  of  private  property,  even  in  defiance  of  the  State  itself, 
when  it  claims  to  exercise  its  highest  rights  of  sovereignty,  unless  such 
power  is  within  the  constitutional  concession  of  the  citizens  of  this  com- 
monwealth, and  does  not  conflict  with  the  still  higher  law,  the  Consti- 
tution of  the  United  States. 

The  plainti£&y  however,  make  answer  to  the  assertion,  of  a  full  remedy 
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at  law,  either  general  or  special,  that  he  has  no  such  remedy,  inasmuch 
as  the  Ridge  road  or  avenue  was  not,  in  1854,  a  street  or  highway, 
under  the  control  of  the  city.  This  is  true  to  the  extent  to  which  the 
Legislature  gave  to  the  turnpike  company  the  right  to  construct  and 
regulate  the  grade  of  their  road,  but  for  every  purpose  not  necessary 
for  the  enjoyment  of  the  privileges  granted  to  the  corporation,  it  re- 
mained a  highway  of  the  city,  the  company  possessing  no  other  right 
than  a  right  to  construct  a  turnpike  upon  it  within  fixed  gradients,  to 
charge  toll,  etc.  Turnpike  roads  are  public  highways,  and  it  is  the 
franchise  of  the  citizen,  to  use  them  free  of  every  restriction,  that  is  not 
explicitly  imposed  by  the  Legislature:  Gibson,  C.  J.,  2  Penna.  464. 
Ridge  road  is  one  of  the  old  highways  of  the  city,  laid  down  on  its  con- 
firmed plans,  subject  at  all  times  to  regulation  by  the  proper  authorities 
of  the  city,  except  in  so  far  as  rights  of  supervision  and  control  had  beeii 
given  to  the  turnpike  company.  If  this  view  is  correct,  Ridge  road  is 
within  the  letter  of  the  27th  section  of  the  consolidation  act,  and  the  act 
covered  it  at  the  date  when  it  was  passed,  but  in  any  event,  the  law  is 
prospective  in  its  operation ;  it  affecte<l  the  regulation  of  highways  of  the 
city  then  in  ferce,  and  under  city  authority,  as  well  as  such  streets  as 
should  thereafter  be  laid  out  or  brought  under  corporate  regulation. 
The  city  by  purchase  has  become  possessed  of  all  the  rights  of  the  turn- 
pike company  over  this  portion  of  the  road,  and  has  therefore  the  samo 
powers  of  regulation,  that  it  can  claim  to  possess  over  other  highways. 
And  by  the  8th  section  of  the  charter  of  the  Ridge  Avenue  and  Mana- 
yunk  Passenger  Railway  Company,  to  whose  right  and  duties  the  plain- 
tiff succeeded,  approved  March  29, 1859,  it  b  require.l,  that  the  company 
in  constructing  their  road,  shall  conform  to  the  grades  now  established, 
or  liereafter  to  be  by  law  establislied  of  the  several  streets  and  avenues  tra- 
versed by  said  road,  and  be  subject  to  all  ordinances  of  the  city  thereto- 
fore passed,  or  thereafter  to  be  passed  relating  to  passenger  railways.  An 
ordinance  of  July  7,  1857,  provides  that  passenger  railway  companies 
shall  conform  to  the  surveys,  regulations  and  gradients  then,  or  there- 
after established  by  law,  and  before  commencing  work,  shall  give  bond 
or  obligation,  to  comply  with  the  provisions  of  the  ordinance,  which  was 
done  by  the  Ridge  Avenue  and  Manayunk  Passenger  Railway  Company. 
This,  we  think,  is  conclusive  upon  the  plaintiffs,  it  is  a  charter  obligation 
that  they  will  comply  with  all  changes  of  grade;  and  there  is  the  express 
agreement,  accompanied  by  bond,  that  this  shall  be  done.  No  subsequent 
legislation  of  which  we  have  knowledge,  releases  the  plaintifl&  from  these 
conditions  of  their  chai*ter  and  agreement  with  the  city ;  the  act  of  April 
8, 1868,  cited  by  the  plaintiffs,  cannot,  we  think,  be  construed  as  having 
this  effect. 

Wo  do  not  agree  with  the  plaintiffs,  that  the  attempted  change  of 
grade  is  illegal,  because  the  plan  by  which  such  change  is  to  be  effected, 
has  not  been  confirmed  by  the  court.  The  law  makes  the  action  of  the 
surveyors  as  to  plans  macie  under  the  directions  of  the  city  councils,  final 
and  conclusive,  unless  an  appeal  is  taken  to  the  C^urt  of  Common  Pleas. 

The  plaintiffs  did  not  appeal,  and  are  therefore  concluded  by  the  de- 
cision of  the  board  of  surveys;  the  question  of  grades  is  not  an  undeter- 
mined question ;  in  all  respects,  the  plan  is  an  established  plan,  except 
in  80  far,  as  it  relates  to  the  question  of  widening  the  avenue  between 
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Tbiriy-third  and  Huntingdon  streets,  upon  the  appeal  of  the  heirs  of 
Henry  Duhriug. 

Nor  do  we  tbink  that  the  act  of  March  8,  1872,  coDSolidatiog  the 
Girard  Avenue  and  the  Kidge  Avenue  and  Mauayunk  Passenger  Kail- 
way  Companies,  which  gives  to  the  consolidated  company  the  use  of  tlie 
railways  of  the  old  compauies,  as  then  laid  out  and  constructed,  changes 
the  legal  rights  of  the  plaintitis.  This  use  is  subject  to  all  legal  altera- 
tions ia  the  bed  or  grade  of  the  road. 

Injunction  dissolved. 

Jimeph  A,  day  and  H.  O.  Clay,  Esqs.,  for  railway  company. 
Charles  H.  T.  CoUU  and  R.N.  WilUon,  Esqs.,  City  Solicitors,  for  the  city. 

Int.,  Vol.  30,  p.  153.] 

John  M.  Maris  el  al.  v$.  The  Union  Passenger  Railway 
Company  et  aL 

1.  The  power  of  the  L^slature  of  the  State  over  the  streets  of  the  city  are  so  ample, 

that  no  matter  what  hardship  may  be  imposed  upon  citizens  owning  or  occupying 
property  thereon,  equity  can  rive  no  relief. 

2.  Tne  8tate  having  granted  a  right  to  lay  rails  on  a  street,  to  one  corporation,  cannot 

grant  any  rizhi  to  another,  which  wHl  interfere  with  that  riglit  first  granted. 

3.  A  grant  of  right  to  cross  any  "  railways  and  railroads  now  or  hereafter  to  be  laid  on 

Market  street,"  does  not  give  a  right  to  cross  a  railroad  now  constructed. 

Opinion  delivered  May  3,  1873,  by 

Allison,  P.  J. — ^The  bill  in  this  case  is  filed  by  a  large  number  of 
persons,  who  state  that  they  are  citizens,  tax-payers,  and  some  of  them 
owners  and  occupants,  and  all  of  them  occupants,  of  premises  situate 
either  upon  Market  street  or  upon  Front  street,  in  the  city  of  Phila- 

^'Fhey  pray  that  the  Union  Passenger  Railroad  Company  may  be 
restrained  by  injunction  from  constructing  an  extended  line  of  their 
railway  upon  Market  street,  between  Ninth  street  and  Front  street,  and 
connecting  the  line  of  their  proposed  tracks  by  a  loop  at,  and  extending 

into,  Front  street  .      ^  i  .  -i 

The  defendants  propose  to  make  such  extension  of  their  railway,  under 
the  authority  of  an  act  of  the  Legislature  of  this  State,  approved  the 
13th  day  of  March,  1873,  which,  in  its  title  and  enacting  clause,  reads 
as  follows  • 

fiirther  supplement  to  an  act  to  incorporate  the  Union  Passen^r 
Railway  Company  of  Philadelphia,  approved  April  8,  1864,  authoriz- 
ing said  company  to  extend  their  railway  into  and  to  lay  double  tracks 
on  Market  street,  from  Front  street  to  Ninth  street,  in  the  city  of  Phila- 
delphia, to  connect  the  new  tracks  with  their  present  railway,  to  cross 
and  to  intersect  other  railways  at  grade,  to  connect  their  new  tracks 
with  their  present  track  by  a  curve  or  curves,  and  to  connect  with  other 
railways  without  the  consent  of  the  councils  of  said  city." 

Whereojf,  The  interests  of  the  public  demand  that  no  corporation 
should  have  the  monopoly  of  carrying  passengers  over  the  streets  of  a 
city  between  points  which  require  the  advantages  of  competition. 

Section  1.  That  in  addition  to  the  powers  and  franchises  heretofore 
granted  to  the  Union  Passenger  Railway  Company  of  Philadelphia,  the 
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said  corporation  shall  have  the  following  rights,  privileges  and  franchises, 
to  wit:  r<>  lay  a  double  track  of  railway  and  railroad  on  Market  street, 
in  the  city  of  Philadelphia,  from  any  point  or  points  west  of  the  eastern 
curb  of  Front  street  to  any  point  or  points  east  of  the  western  curb  of 
Ninth  street  in  said  city,  to  connect  both  of  said  double  tracks  with  the 
present  railway  of  said  corporation,  now  laid  on  Seventh  street  and  on 
I^iuth  street  in  said  city,  t3  cross  all  railways  and  railroads  now  or  here- 
after to  be  laid  on  Market  street,  between  Front  street  and  Ninth  street, 
at  grade,  and  to  intersect  the  same  at  grade,  to  run  the  cars  of  said  cor- 
poration, and  to  carry  passengers  along  and  over  the  route  hereby 
authorized,  to  remove  the  cobble  stones  and  beds  of  highways  as  may  be 
necessary  for  the  laying  of  the  tracks  hereby  authorized,  to  put  in  said 
tracks  all  necessary  loops,  curves,  frogs  and  switches,  to  connect  the  two 
tracks  hereby  authorizea  to  be  laid  with  a  curve  or  curves,  and  to  do  all 
other  things  needful  and  necessary  for  extending  the  present  route  and 
railway  of  £aid  corporation  from  Ninth  street  to  Front  street  on  said 
Market  street 

Section  2.  The  powers  hereby  granted  may  be  exercised  without  the 
consent  of  the  councils  of  the  city  of  Philadelphia,  and  all  laws  and 
ordinances  inconsistent  herewith  are  hereby  repealerl. 

The  prayer  for  injunction  rests  on  two  grounds:  First,  that  the  act  of 
March  13,  1873,  contains  more  than  one  subject,  and  that  the  same  is 
not  clearly  expressed  in  its  title;  and  second,  that  the  occupancy  of 
Market  street,  between  Ninth  and  Front  streets,  by  two  additional  pas- 
senger railway  tracks,  will  seriously  impair  the  usefulness  and  conveni- 
ence of  the  street  for  business  and  commercial  purposes,  and  that  it  is 
not  competent  for  the  Legislature  to  authorize  such  abridgment  of  access 
to  the  premises  of  complainants. 

We  are  of  the  opinion  that  the  exception  taken  to  the  act  for  the  cause 
first  assigned  is  not  well  taken.  The  title  professes  to  give  authority, 
among  the  other  powers  enumerated,  to  connect  with  other  railways;  in 
the  body  of  the  act  no  such  right  is  given,  unless  it  be  held  to  apply  to 
the  other  railways  of  the  defendants,  on  Seventh  and  Ninth  streets;  this 
power  had  already  been  recited  in  the  title,  and  is  given  in  the  first  sec- 
tion. But  to  the  recital  objected  to  is  added  the  additional  clause, 
"without  the  consent  of  the  councils  of  the  city."  It  may  therefore  be 
regarded  as  a  repetition  of  the  power  of  making  connection  with  Seventh 
and  Ninth  streets  railways,  but  with  the  added  privilege  of  doing  so  in- 
dependently of  the  consent  of  councils.  It  does  not  of  necessity  fblloAV 
that  the  words  "other  railways"  must  be  interpreted  to  mean  railways 
that  do  not  belong  to  the  defendants.  Such  a  meaning  could  be  given 
to  them,  but  we  are  to  maintain  the  act  if  it  can  be  done ;  and  where 
two  interpretations  can  be  given,  one  for  and  the  other  against  it,  it  is 
our  duty  to  accept  the  one  which  will  uphold  the  law  rather  than  that 
upon  which  it  is  sought  to  be  overthrown.  But  if  the  entire  strength  of 
the  position  of  the  complainants  be  conceded  to  them,  we  arc  not  pre- 
pared to  say  that  the  objection  ought  to  prevail. 

The  second  ground  upon  which  the  prayer  for  rejief  by  injunction  rests 
is  more  clearly  untenable  than  the  first.  In  the  case  of  the  Philadelphia 
and  Trenton  Kailroad  Company,  6  Wharton,  25,  the  law  was  so  clearly 
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la  Pennsylvania,  highways  are  the  property  of  the  people  of  the  whole 
State,  who  may  dispose  of  them,  by  tlieir  representatives,  at  their  pleas- 
ure. Over  them,  Judge  Gibson  remarks,  the  State  holds  despotic  sway ; 
nor  is  there  any  difference  between  the  streets  of  a  municipality  and 
common  roads  and  highways.  The  public  sovereignty  over  them  is 
universal,  where  such  sovereignty  is  not  excluded  by  legislative  grants ; 
and  though  streets  may  be  placed  under  corporate  regulation,  in  certain 
respects,  yet  they  are  subject  to  the  paramount  authority  of  the  Legisla- 
ture in  the  regulation  of  their  use,  by  carriage,  rail  cars,  or  other  means 
of  locomotion  yet  to  be  invented.  Upon  this  broad  and  comprehensive 
doctrine,  the  court  rests  the  denial  of  the  claim  of  the  individual  citizen 
to  compensation  under  the  constitutional  prohibition  against  taking 
private  property  for  public  use^  for  anything  which  falls  short  of  an  ac- 
tual taking.  Matters  of  annoyance  and  inconvenience  are  not  within 
the  constitutional  interdict;  they  say  it  consists  either  in  the  obstruction 
of  a  right  of  passage,  which  is  personal,  or  in  a  depreciation  of  the  value 
of  property,  by  decreasing  the  enjoyment  of  it,  but  no  part  of  it  is  taken 
from  tne  owner,  and  though  the  State  usually  compensated  consequential 
damages,  it  is  of  favor,  not  of  right.  For  such  compensation  the  citizen 
must  depeud  on  the  forecast  and  justice  of  the  Legislature. 

This  13  the  established  law  of  Pennsylvania,  too  firrolv  settled,  we  be- 
lieve, ever  to  be  shaken  by  judicial  authority.  What,  then,  becomes  of 
the  complainants'  assignment  of  annoyance  and  partial  deprivation  of 
the  enjoyment  of  their  property  for  business  purposes?  We  are  compelled 
to  say  that  it  is  no  reason  for  granting  the  injunction  for  which  they 
pray.  It  is  a  hardship  which  the  law  places  upon  them,  and  for  wliicn 
It  affords  no  remedy;  certainly  none  that  a  court  of  equity  can  grant  in 
the  manner  in  which  it  is  here  sought 

The  Legislature  having,  therefore,  absolute  dominion  over  Market 
street,  except  as  they  had  in  part  stripped  themselves  of  it  by  previous 
grant  to  the  Market  Street  Kailway  Company,  the  right  of  the  defend- 
ants to  lay  their  road  upon  the  street,  under  their  grant  from  the  Legis- 
lature, cannot  be  questioned,  provided  it  is  done  in  such  a  way  as  not 
to  interfere  with  the  corporate  franchised  of  the  Market  Street  Company, 
with  which  the  plaintiffs  have  no  concern.  We  are,  therefore,  required 
to  dissolve,  and  do  hereby  dissolve,  the  injunction  granted  at  the  in- 
stance of  the  plaintifik 

[Leg.  Int,  Vol.  30,  p.  164.] 

The  Market  Street  Passenqer  Railway  Company  tw.  The 
Union  Passenger  Railway  Company. 

Opinion  delivered  May  3, 1873,  by 

Allison,  P.  J. — The  views  briefly  expressed  in  the  foregoing  opinion 
are  in  part  applicable  to  the  present  case.  There  is,  indeed,  but  one 
other  material  point  upon  which  they  differ;  that  relates  to  the  alleged 
interference  with  the  chartered  rights  of  the  plaintiffs.  The  ground  of 
complaint  under  this  head  is,  that  defendants  propose  to  lay  their  track 
upon  and  across  the  track  of  the  plaintiff.  The  affidavit  of  the  sur- 
veyor shows  that  178  feet  of  the  track  of  the  complainants'  road  will  be 
traversed  by  the  track  of  the  defendants'  road,  each  using  their  separate 
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track,  iDcluding  rails,  frogs,  etc.,  but  this,  it  is  charged,  is  to  super- 
impose  another  road  to  the  extent  of  178  feet  on  the  Market  street  rail- 
way ;  that  no  such  power  is  expressly  given  by  the  act  of  1873,  and 
that,  therefore,  no  such  right  has  been  attempted  to  be  conferred,  and 
if  given,  could  only  be  exercised  after  making  compensation. 

A  reference  to  the  act  shows  that  it  is  declared  to  be  a  right  of  the 
defendants  to  cross  all  railways  and  railroads,  now  or  hereafter  to  be 
laid  on  Market  street,  betweeu  Ninth  and  Front  streets,  at  grade,  and  to 
intersect  the  same  at  grade. 

The  plan  submitted  by  the  defendants,  showing  the  track  of  the 
proposed  extension  of  tlieir  road,  has  been  approved  by  the  board  of 
surveyors,  and  it  is  there  made  to  appear  that  tbe  supposed  crossings  or 
intersecting  of  the  railway  of  the  piaintifis  by  that  of  defendants,  by 
curves  and  by  obtuse  angles,  are  seven  in  numoer.  This  we  think  can- 
not be  done.  First,  because  we  do  not  interpret  the  right  to  cross  and 
intersect  other  roads  to  mean  a  general  and  unlimited  right  to  cross,  but 
only  such  crossing  as  is  absolutely  necessary  to  enable  the  defendants  to 
build  the  road  on  Market  street.  Now  tne  plan  shows  that  no  such 
necessity  exists ;  that  there  is  room  on  each  side  of  the  plaintiffs'  track 
for  the  tracks  of  the  proposed  road,  and  there  is,  therefore,  no  absolute 
need  of  interference  with  the  roadway  of  the  plaintiff. 

This,  we  take  it,  is  not  a  question  of  convenience  merely,  but  one  of 
necessity.  If  a  necessity  be  shown,  and  the  right  is  clear,  however 
great  the  hardship,  the  hardship  must  be  endured.  Nor  can  this  claim 
of  right  to  cross  he  at  all  likened  to  the  crossing  by  other  roads  at  tl>e 
intersections  of  streets,  or  the  use  of  the  track  by  vehicles ;  for  every 
corporation  that  accepts  a  grant  to  lay  a  railway  in  a  street  takes  it  with 
the  clear,  though  it  may  be  an  implied,  condition  that  it  is  to  be  subject 
to  such  use.  By  such  a  grant  there  is  taken  from  the  public  only  so 
much  use  of  the  highway  as  is  necessary  for  the  proper  working  of  the 
road ;  every  other  privilege  which  belonged  to  the  public  remains 
unaffected  by  the  grant.  But  in  the  second  place,  we  are  of  the  opinion 
that  an  express  grant  to  one  road  to  cross  and  recross  another  at 
pleasure,  without  necessity  to  justify  it,  is  an  infringement  of  the  corpo- 
rate franchises  which  the  Legislature  has  no  right  to  grant;  nor  is  it 
conceded  that  a  necessity  will  even  justify  it  without  making  provision, 
in  either  case,  for  compensation  for  injury  to  such  corporate  franchises. 

This  doctrine  was  sustained  by  5  Green,  72,  Jersey  City  Railroad  vs. 
Jersey  City  Horse  Railroad,  where  the  rails  were  continuously  used  for 
the  business  of  the  defendants.  Here  it  is  a  continuous  use  of  the  bed 
of  plaintiffs*  road,  and  a  continuous  obstruction  of  the  track.  For  the 
same  general  doctrine  see  also  32  Barber,  358 ;  45  Baker,  138.  It  is 
approved  by  Judge  Redfield  in  his  Law  of  Railways,  vol.  1,  page  541, 
sections  6,  13,  646.  At  page  638,  he  says,  he  had  no  doubt  the  copi- 
pany  building  the  track  must  be  regarfled  as  having  a  property  in  if. 
Such  tracks  must  be  regarded  in  the  nature  of  private  property,  and 
that  it  cannot  in  any  prof)er  sense  be  regarded  as  devoted  by  the  makers 
to  public  use.  And  in  Orover  vs.  Powell,  21  Stockton,  211,  it  was  held 
that  a  partial  destruction  or  diminution  of  the  value  of  corporate  fran- 
chises is  a  taking  of  private  property. 

The  right  in  this  case  to  cross  seven  times  carries  with  it  the  right  to 
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cross  seventy  times,  whereby  the  value  of  the  road  of  the  plaintiffi, 
which  they  hold  uuder  coutract  with  the  State,  would  be  to  a  great 
exteut  destroyed ;  for  it  will  not  be  forgotten  that  the  charter  of  the 
plaiutifiii  stands  not  alone  in  the  doctrine  recognized  in  the  Dartmouth 
College  case,  that  the  grant,  as  a  pure  donation  of  corporate  franchise 
accepted  by  the  grantees,  is  a  binding  contract;  there  was  a  money  con- 
sideration paid  for  it  in  the  purchase  of  the  omnibus  line,  under  direc- 
tion of  the  Legislature,  and  a  further  outlay  of  money,  annually  ex- 
pended, for  paving  the  streets  upon  which  the  railway  is  laid.  But 
there  is  a  third  reason  for  restraining  the  defendants  from  building  their 
road  in  the  manner  proposed  ;  the  act  does  not  in  terms  qven  give  the 
right  to  cross  the  tracks  of  the  plaintiffs  as  it  is  now  constructed.  It 
reads,  "railways  and  railroads  now  or  hereafter  to  be  laid  on  Market 
street." 

This  act  must  be  read  as  it  was  passed,  without  punctuation  and  cer- 
tainly without  supplying  words  necessary  to  make  clear  the  right 
claimed  by  the  defendants.  If  it  read,  "  now  laid  or  hereafter  to  be 
laid,"  this  point  would  not  arise ;  but  the  punctuation  and  the  word 
"laid"  have  been  omitted,  and  it  speaks,  literally  interpreted,  of  rail- 
roads and  railways  now  to  be  laid  or  hereafter  to  be  laid.  This,  prob- 
ably, was  not  the  intention  of  the  draftsman  of  the  act,  but  in  a  charter 
we  look  to  the  letter  of  the  law  alone.  No  grant  of  corporate  power 
can  be  taken,  unless  it  be  by  plain  words  or  by  necessary  implication, 
especially  where  such  power  trenches  on  individual  or  corporate  rights 
previously  acquired.  Com.  vs.  Erie  and  N,  E.  Railroad  Company^  3 
Oftsey,  351.  Upon  the  question  of  the  right  to  construct  the  loop  at 
Front  street  we  are  with  the  defendants,  but  for  the  reasons  assigned  the 
injunction  is  continued. 

Dissenting  opinion  delivered  by 

Paxson,  J. — When  this  case  was  before  the  court  at  a  former  hear- 
ing I  dissented  from  the  judgment  of  the  majority  for  the  reason  that  I 
regarded  the  question  of  the  constitutionality  of  the  law  under  which 
the  defendants  then  proposed  to  lay  down  their  track  as  involved  in  so 
much  doubt  as  to  render  it  my  duty  to  sustain  the  law. 

While  I  would  not  hesitate  as  a  judge  of  the  Common  Pleas  to 
declare  an  act  of  assembly  unconstitutional  in  a  clear  case,  it  is,  never- 
theless, a  power  to  be  exercised  with  extreme  caution.  It  is  virtually 
setting  aside  the  action  of  the  two  co-ordinate  departments  of  the 
government.  That  action  is,  to  a  considerable  extent,  under  the  super- 
vision and  control  of  some  of  the  most  able  and  experienced  lawyers  of 
the  State,  not  only  in  the  judiciary  committees  of  the  two  houses,  but  in 
the  body  of  each  house  respectively.  In  addition  to  this,  the  executive 
submits  all  bills  for  approval  to  the  law  officer  of  the  Commonwealth. 
The  office  of  attorney-general  has,  for  many  years  past,  been  filled  by 
gentlemen  of  mre  ability. 

I  mention  these  facts  not  as  reasons  why  an  act  of  assembly  should 
not  be  declared  unconstitutional  in  a  case  free  from  doubt,  but  to  show 
that  a  subordinate  court  should  not  rashly  lay  its  hand  upon  the  work 
of  the  other  departments  of  government.  When  an  act  of  assembly 
comes  to  us  with  all  the  forms  of  law,  every  presumption  is  in  it'?  fhvor. 
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The  burden  of  proof  is  upon  those  who  allege  its  unconstitutionality. 
Every  doubt  must  be  resolved  in  favor  of  the  act.  Unless  the  case  is 
entirely  clear,  a  Court  of  Common  Pleas  may  well  sustain  the  law  and 
remit  the  parties  to  the  court  of  last  resort,  where  questions  of  con- 
stitutional law  more  appropriately  belong. 

Nor  have  we  any  thing  to  do,  in  the  consideration  of  questions  of  this 
nature,  with  the  wisdom  of  the  particular  statute.  Such  arguments 
should  be  addressed  to  those  who  make  the  law,  not  to  those  who 
expound  it.  Were  we  to  set  aside  an  act  of  assembly  in  obedience  to 
popular  clamor,  or  because,  in  our  judgment,  it  is  unwise  or  improvident, 
we  should  be  substituting  the  will  of  the  judiciary  for  the  will  of  the 
people.    Such  act  wouhi  be  judicial  usurpation. 

It  is  conceded  that  the  act  of  assembly  under  which  the  defendants 
now  propose  to  lay  their  tracks  upon  Market  street  is  constitutional  ; 
and  that  they  have  a  right  to  lay  said  tracks  somewhere  upon  said  street, 
including  the  right  to  lay  a  loop  on  Front  street  The  majority  of  the 
court,  however,  hold  that  the  defendants  have  not  the  right  to  lay  their 
tracks  as  indicated  by  the  plan,  for  the  reason  that  they  cross  the  tracks 
of  plaintiffs,  at  several  intermediate  points. 

The  right  to  cross  at  an  intersection  is  admitted ;  but  intermediate 
crossing  without  a  necessity  is  denied.  In  order  to  properly  understand 
what  is  conceded,  and  what  denied,  we  must  look  at  the  facts.  From 
Front  street  to  Ninth  street  there  are  four  places  where  the  proposed 
Union  track  would  cross  the  track  of  the  Market  street  road.  One 
occurs  at  Seventh  street,  another  at  Ninth  street,  and  both  are  necessary 
to  enable  the  Union  line  to  connect  with  its  other  road  on  the  streets 
referred  to.  I  understand  the  right  to  do  this  is  conceded.  Indeed,  it 
could  not  be  denied  without  depriving  the  Union  road  of  all  right  to 
lay  its  track  with  the  connections  referred  to.  In  addition,  the  south 
track  of  the  Union  road  crosses  the  south  track  of  the  Market  street 
road  once  above  Third  street,  and  the  north  track  of  the  Union  road 
crosses  the  north  track  of  the  Market  street  road,  above  Eighth. 

Both  of  these  crossings  are  at  an  obtuse  angle,  and  result  from  the 
fact  that  the  track  of  the  Market  street  road,  at  both  these  points, 
deflects  from  a  straight  line.  I  note  no  other  crossing  of  the  track  upon 
the  plan  prepared  by  the  city  surveyor,  and  which  is  admitted  to  be  the 
one  by  which  defendants  propose  to  build  their  road.  There  are  other 
crossings  referred  to  in  plaintiflfs*  bill,  but  they  are  distinctly  denied  by 
defendants'  affidavits,  and  are  not  sustained  by  proof. 

It  will  be  seen  that  the  question  comes  down  to  the  single  point, 
whether  the  Union  company  have  the  right  to  cross  the  tracks  of  the 
Market  street  road  once  between  Front  street  and  Ninth  street.  The 
act  of  assembly  says  the  defendants  may  so  construct  their  road.  The 
majority  of  the  court  say  they  have  no  such  right.  I  would  not  over- 
ride an  act  of  assembly  in  this  summary  way,  upon  a  motion  for  a 
special  injunction,  unless  the  case  was  perfectly  free  from  doubt,  and  the 
necessity  for  an  injunction  overwhelming. 

It  is  held  by  the  majority  of  the  court  that  the  crossing  referred  to 
would  be  a  destruction  or  violation  of  the  corporate  franchises  of  the 
plaintiffj?.  I  am  unable  to  see  in  what  Avay  it  would  so  destroy  said 
franchises.    That  it  would  introduce  competition^  and  enable  thousands 


Digitized  by  Google 


47 


of  persons  crossing  the  river  at  Market  street  ferry  to  go  up  or  down 
town,  by  way  of  Seventh  or  Ninth  streets,  by  the  payment  of  a  single 
fare,  and  without  change  of  cars,  is  apparent.  That  this  would  result  in 
a  diminution  of  plaintiflTs'  cash  receipts  is  equally  clear.  While  this 
would  subject  plain tifl&  to  loss,  it  is  damnum  absque  injuria.  The  right 
of  the  Legislature  to  charter  a  rival  road,  and  thus  introduce  competi- 
tion, is  too  plain  for  argument.  If  it  is  contended  that  the  paid  crossings 
would  seriously  impede  the  running  of  plaintiffs*  cars  at  the  points  of 
intersection,  it  is  sufficient  to  say  that  no  such  fact  is  averred  in  plain- 
tiff* bill,  or  sworn  to  in  any  affidavit  that  I  have  seen,  while  it  is  ex- 
pressly denied  by  defendants'  affidavits.  If  the  special  injunction  rests 
upon  this  question  of  fact  it  has  neither  averment  nor  proof  to  sustain  it. 

No  case  can  be  found  in  which  it  has  been  held  that  the  crossing  of 
the  track  of  one  railroad  by  another  road,  in  pursuance  of  an  act  of 
assembly  authorizing  it  to  be  done,  was  per  se,  a  destruction  of  corporate 
rights.  In  the  case  in  5  Green,  cited  by  the  majority  of  the  court,  the 
question  was  not  whether  one  road  might  cross  another,  but  whether  the 
cars  of  one  company  could  be  run  for  several  squares  over  the  rails  of 
the  other.  It  is  no  answer  to  this  to  say  that  if  the  legislature  may 
authorize  such  crossing  at  one  place,  it  may  do  so  in  a  hundred  places, 
and  in  such  manner  as  to  practically  prevent  the  running  of  plaintiffs' 
cars.  The  question  is  not  what  the  Leaislature  may  do,  but  what  it  has 
done.  If  the  crossing  of  plaintiffs'  tracks  in  the  manner  indicated  would 
not  interfere  with  the  running  of  their  cars  as  heretofore,  how  can  it  be 
said  to  interfere  with  their  franchises?  And  if  said  crossing  does  not  so 
interfere  with  said  franchises,  ought  we  to  enjoin  the  defendants  because 
some  other  imaginary  plan,  which  they  do  not  purpose  to  adopt,  might 
do  so? 

It  does  not  follow  that  because  the  Legislature  may  authorize  the 
crossing  of  a  railway  track  in  a  manner  that  would  cause  no  practical 
injury,  it  may  also  authorize  such  a  crossing  as  would  amount  to  a  de- 
struction of  the  franchises  of  a  corporation. 

There  is  a  marked  distinction  between  the  rights  of  a  city  railway 
company  in  the  use  of  its  track,  and  a  railway  company  whose  road  is 
operated  by  steam.  In  the  latter  case  the  company  always  purchases  or 
pays  for  the  right  of  way,  and  sometimes  the  soil  itself.  It  has  of  ne- 
cessity the  exclusive  use  and  possession  of  its  road  bed.  Buch  railroad  is 
not  a  public  highway  in  the  ordinary  sense  of  the  term.  But  our  city 
railways  have  no  such  exclusive  possession  of  our  streets.  They  occupy 
them  in  common  with  our  citizens  generally.  Their  tracks  may  be  used 
indiscriminately  for  either  business  or  pleasure,  subject  only  to  the  re- 
strictions imposed  by  law. 

Their  tracKS  may  be  crossed  by  citizens  with  vehicles  or  otherwise,  at 
any  point,  and  the  Legislature  may,  in  my  judgment,  grant  a  corpora- 
tion the  right  to  do  so  with  its  cars,  subject  only  to  the  restriction  that 
such  crossing  shall  not  prevent  existing  roads  from  operating  their  cars. 
The  claim  which  the  plaintiffs  set  up  to  an  exclusive  use  of  the  street  is 
one  which  cannot  be  conceded  without  serious  detriment  to  the  public 
interests. 

The  crossing  of  the  plaintiffs'  track  in  the  manner  proposed  seems  to 
have  been  rendered  necessary  by  the  peculiar  manner  in  which  the 
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Market  street  road  has  been  laid.  This  is  apparent  from  an  inspection 
of  the  plans.    In  his  affidavit,  Mr.  Shedaker,  city  surveyor,  says: 

"The  proposed  tracks  of  the  defendants,  between  Ninth  street  and 
Front  street,  as  delineated  on  the  map  already  exhibited  to  the  court, 
were  located  by  affiant,  with  a  view  to  cause  the  West  Piiiladelphia 
Company,  and  the  merchants  on  Market  street,  and  the  public  generally, 
the  least  possible  inconvenience.  And  affiant  saith,  that  as  the  West 
Philadelphia  tracks  are  now  laid,  he  knows  of  no  method  by  which  his 
original  draft  can  be  altered  so  as  to  effect  the  above  purpose,  unless  the 
West  Philadelphia  Company  will  consent  to  an  alteration  in  the  lines 
of  their  tracks  as  now  laid.  Affiant  firmly  believes,  as  au  expert,  that 
the  use  of  the  Union  tracks,  as  located  on  affiant's  original  plan,  will  not 
occasion  the  West  Philadelphia  Company  any  more  inconvenience  than 
the  passage  of  carriages  and  other  vehicles  now  occasion  on  said  routes." 

In  view  of  these  facts,  which  appear  too  self-evident  to  be  contra- 
dicted, it  would  seem  difficult  to  understand  how  the  crossing  complained 
of  involves  the  destruction  of  the  franchises  of  the  Market  Street  Com- 
pany; and  from  so  much  of  the  opinion  of  the  majority  as  assert  that  it 
does,  I  respectfully  dissent. 

I  have  purposely  avoided  all  reference  to  the  merits  of  this  contro- 
versy. I  do  not  regard  the  claim  of  either  company,  to  be  conservators 
of  the  public  good,  as  entitled  to  very  much  weight.  I  view  it  as  a  con- 
test between  rival  companies,  each  having  a  warm  regard  for  its  own 
interests.  The  vindication  of  public  rights  may  well  be  left  to  other 
hands.  I  would  give  to  each  company  its  legal  rights;  nothing  more, 
nothing  less. 

The  practical  effect  of  this  decision  may  be,  if  acquiesced  in  by  the 
partie?,  or  confirmed  upon  appeal,  to  have  additional  tracks  laid  down 
between  plaintiffs*  present  tracks  and  the  curb.  Whether  this  result 
will  be  satisfactory  to  those  most  interested  in  this  street  remains  to  be 
seen.  I  regret  the  majority  of  the  court,  having  reached  the  conclusion 
that  thev  had  a  right  to  continue  this  injunction,  did  not  exercise,  if 
practicable,  their  equitable  powers  as  chancellors  to  put  the  parties 
upon  such  terms  as  would  have  compelled  them  to  come  to  some  agree- 
ment by  which  the  use  of  this  noble  highway  should  not  be  needlessly 
interfered  with. 

As  the  case  now  stands,  with  the  richt  of  the  Union  Company  to  lay 
its  tracks  on  Market  street  established,  I  must  be  permitted  to  indulge 
the  hope  that  wiser  counsels  may  yet  prevail,  and  some  amicable  arrange- 
ment made  by  which  the  cars  of  both  companies  may  be  accommodated 
without  the  laying  of  additional  tracks. 

I  am  glad  to  be  able  to  say  that  this  is  the  first  occasion  I  have  felt 
compelled  to  dissent  in  this  formal  manner  from  the  judgment  of  the 
majority  of  the  court.  The  minority  is  of  course  always  wrong;  but, 
with  an  anxious  desire  to  be  right  in  this  matter,  I  am  utterly  unable  to 
see  my  error. 

Dissenting  opinion  delivered  by 

Peirce,  J. — I  do  not  concur  in  the  decision  of  the  majority  of  the 
court,  and  I  do  substantially  concur  in  the  dissenting  opinion  of  Judge 
Paxson.  It  having  been  conceded  that  the  defendants  have  the  right  to 
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lay  their  railway  down  Market  street,  it  is  their  duty  to  lay  it  in  the 
manner  which  will  least  interfere  with  the  public  use  of  the  street;  and 
this,  I  conceive,  they  propose  to  do  by  the  plan  prepared  for  them  by  the 
surveyor  of  the  district.  That  this  plan  involves  the  necessity  of  crossing 
the  plaintifis*  track  is  not  the  fault  of  the  defendants,  but  of  the  curved 
manner  in  whicli  the  plaintiff,  from  necessity  at  the  time,  or  inclination, 
have  laid  their  track.  If  the  view  of  the  majority  of  the  court  be  cor- 
rect, the  plaintiffs  could  have  obtained  the  exclusive  use  of  the  street  by 
running  their  road  from  side  to  side  in  a  zigzag  course  through  the  street. 
It  does  not  become  the  plaintiff,  then,  to  complain  that  the  defendants 
cross  their  track  seven  times.  In  my  opinion  they  would  have  the  right 
to  cross  it  seventy  times  if  the  plain tiflSi  had  laid  their  road  in  a  manner 
which  compelled  them  to  the  necessity  of  so  doing.  If  there  were  a  dis- 
position on  the  part  of  the  plaintiffs  to  consent  to  the  straightening  of 
their  track,  a  plan  could  be  agreed  on  in  ten  minutes  which  would  end 
this  controversy,  and  which,  whilst  securing  to  each  company  the' fran- 
chise bestowed  on  it  by  the  State,  would  least  interfere  with  the  public 
use  of  the  street  And  I  think  it  is  the  duty  of  this  court,  sitting  as  a 
court  of  equity,  and  having  supervision  and  control  of  these  corpora- 
tions, whilst  securing  to  them  the  full  and  proper  exercise  of  the  fran- 
chises conferred  on  Uiem  by  the  Commonwealth,  to  see  that  they  so  lay 
their  tracks  as  will  least  interfere  with  the  use  of  the  street  as  a  common 
and  public  highway,  and  for  the  transaction  of  business  on  it  by  the 
mercnants  resident  on  it  and  others. 

The  only  other  plan  left  to  the  defendants  to  lay  their  tracks,  unless 
the  plaintiffs  will  consent  or  be  required  to  straighten  their  road,  is  to 
lay  them  between  the  footwalks  and  the  plaintiffs'  tracks,  which  will 
bring  the  defendants'  tracks  so  near  to  the  curbs  as  to  seriously  interfere 
with  t])e  business  of  .  the  merchants  on  the  street  lading  and  unlading 
their  goods,  and  with  the  transit  of  the  cars  of  the  defendants  along  tl^e 
highway. 

I  do  not  quite  understand  the  criticism  which  is  made  on  tbe  language 
of  the  act  giving  power  to  cross  all  railways,  that  the  "  words  now  or 
hereafter  to  be  laid  on  Market  street "  mean  now  to  be  laid,  and  do  not 
mean  now  laid  on  Market  street.  The  construction  would  imply  that 
the  Legislature  meant  to  give  a  right  to  defendants  to  cross  their  own 
railway,  which  surely  cannot  be  the  meaning  of  it. 

This  is  the  first  instance  of  a  healthful  rivalry  in  the  interests  of  the 
public  among  the  railway  companies  of  our  city,  on  whom  the  use  of  our 
streets  has  been  so  liberally  conferred,  and  I  think  that  the  power  of  the 
court  ought  to  be  so  used  in  the  control  of  them  as  to  favor  and  promote 
to  the  greatest  d^ree  the  interests*  of  the  public,  which  in  this  case  will 
he  best  done  by  requiring  the  plaintiffs  to  straighten  their  track,  or  in 
default  thereof  to  permit  the  defendants  to  lay  their  road  in  the  manner 
proposed  by  them. 

William  H.  Rawle,  Theodore  Cuyler,  George  W.  Biddle,  and  William 
M.  Meredith^  Esqs.,  for  the  plaintiffs. 

Hon.  James  Tnonqmn,  Hon.  F.  Carroll  Breioder,  and  Charles  H.  T. 
ColUs,  Esq.,  for  defendants. 
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[Leg.  Int.,  Vol.  30,  p.  168.] 

The  City  of  Philadelphia  w.  George  F.  Keyser. 

1.  If  the  answer  of  defendant  cannot      act  of  assembly  be  admissible  in  evidence 

against  him  if  he  were  charged  with  a  misdemeanor,  he  will  be  compelled  to 
answer  complainant's  bill. 

2.  The  fact  that  defendant  has  given  plaintiff  a  bond  for  the  performance  of  his  duty 

does  not  prevent  plaintiff  proceeding  in  equitv  against  him. 

3.  The  jarisdiction  in  equity  having  once  rightfully  attached,  it  can  be  made  effectual 

for  complete  relief. 

Opinion  delivered  May  17,  1873,  by 

Allison,  P.  J. — The  defendant  was  register  of  water  rents  for  the  city 
of  Philadelphia  from  February  28,  1867,  to  February  1,  1872.  The 
plaintiff  charges  that,  during  all  of  this  period,  he  neglected  to  papr  in 
daily  to  the  city  treasury,  as  required  by  ordinance,  all  moneys  received 
by  him  for  water  rents,  and  did  not  make  daily  returns,  under  oath,  of 
all  moneys  so  received  to  the  controller  of  the  city. 

It  is  further  charged,  that  during  all  the  time  he  was  in  office,  the  de- 
fendant deposited  Uie  moneys  of  the  city  in  his  own  name,  with  indi- 
viduals and  with  certain  banking  institutions,  and  received  interest  upon 
the  same,  for  his  own  use  and  benefit,  and  that  he  has  never  paid  the 
said  interest  or  profit  to  the  city. 

The  plaintiff  prays  for  discovery  by  defendant  of  the  several  matters 
charged  against  him,  and  that  he  be  compelled  to  account  for  and  pay 
over  to  the  city  all  interest  or  profit  on  moneys  received  in  violation  of 
his  obligation  and  duty  of  office  which  in  any  way  accrued  to  him  from 
detention  and  use  of  the  moneys  of  the  city. 

There  is  also  a  prayer  for  general  relief. 

The  defendant  demurs  generally  to  the  bill,  and  specially  to  the  pray- 
ers for  discovery  and  relief. 

The  chief  ground  of  demurrer  is,  that  if  compelled  to  make  answer 
of  the  matters  mentioned  in  the  bill,  the  answers  might  be  evidence 
tending  to  subject  the  defendant  to  punishment,  penalties  and  disabili- 
tties,  under  the  laws  of  Pennsylvania. 

It  is  an  elementary  principle  of  equity  jurisprudence  that  no  man  need 
•discover  matters  tending  to  criminate  himself,  or  to  expose  him  to  a  penalty 
or  forfeiture.  He  may  refuse  to  answer  not  only  the  leading  facts,  but 
as  to  every  incidental  fact  which  may  form  a  link  in  the  chain  of  evi- 
dence, if  any  person  should  choose  to  indict  him  :  Adams'  Equity,  sec- 
tion 3,  and  authorities  cited  in  note.  In  Story's  Eq.  Juris.,  sec.  1494, 
it  is  laid  down,  that  discovery  will  not  be  enforced  in  aid  of  a  criminal 
prosecution,  or  of  a  penal  action,  no  one  being  compelled  to  accuse  him- 
self: Wigram's  Law  of  Discovery,  82.  It  has  also  been  held  that  a  mar- 
rie.l  woman  will  not  be  compelled  to  answer  a  bill  which  would  subject 
her  husband  to  a  charge  of  felony:  8th  Vesey,  405.  Same  principle  sus- 
tained by  this  court  in  The  Bank  vs.  Biddle,  2  Parsons,  58.  The  protec- 
tion thus  affi)rded  to  a  defendant,  against  being  compelled  to  prove  him- 
PcU'  guilty  of  a  criminal  act,  is  subject  to  modification,  in  respect  to 
frauds;  but  objection  to  discovery  of  a  fraud  will  not  hold,  on  the  mere 
ground  that  it  might  be  indictable ;  it  is  necessary  that  an  indictment 
shall  be  actually  pending,  or,  at  all  events,  a  reasonable  probability  that 
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one  will  be  preferred :  Adams,  sec.  4,  8th  Conn.  528  ;  3  Barb.  Cb.  R. 
358.  Ill  O'Connor  vs.  Tack  et  aL,  2  Brew.  407,  the  majority  of  this 
court  held  that  where  a  bill  charged  fraud,  and  the  possession  by  defend- 
ants of  memoranda  relating  to  the  transaction,  and  the  defendants' 
answer  denying  the  fraud,  and  referring  to  the  memoranda,  that  they 
could  not  object  to  an  order  for  their  production,  on  the  ground  that  an 
indictment  was  pending  against  them.  Judge  Ludlow  dissented,  and 
supported  his  dissent  upon  the  general  principle  that  no  one  can  be  com- 
pelled to  criminate  himself  so  as  to  subject  him  to  prosecution,  and  that 
under  Article  IX.,  of  the  Constitution  of  this  State,  sec.  9,  '*uo  citizen 
can  be  compelled  to  give  evidence  against  himself.''  He  also  held,  that 
the  123d  section  of  the  act  of  the  31st  of  March,  1860,  did  not  cover  the 
case  of  the  defendant.  It  is  asserted  by  the  defendant  in  this  suit,  that 
it  is  equally  inapplicable  to  his  case,  as  a  protection  to  him ;  that  the  use 
of  the  moneys  of  the  city  by  an  officer  of  the  corporation  for  his  own 
personal  gain,  is  made  punbhable  by  fine  and  imprisonment.  The  sec- 
tion referred  to  is  as  follows:  "No  such  trustee,  merchant,  attorney, 
broker,  agent,  director,  officer,  or  member,  as  aforesaid^  shall  be  enabled 
or  entitl^  to  refuse  to  make  a  complete  discovery,  by  answer,  to  any  bill 
in  equity,  or  to  answer  any  question  or  interrogatory  in  any  civil  pro- 
ceeding; in  any  court  of  law  or  equity.  But  no  such  answer  to  any  such 
bill,  question,  or  interrogatory,  shall  be  admissible  in  evidence  against 
such  person  charged  with  any  such  misdemeanors."  An  examination  of 
the  preceding  sections  to  which  the  123d  section  refers,  will  show  that 
trustees  are  mentioned  in  113;  bankers,  brokers,  attorneys,  merchants 
and  agents,  in  section  114;  and  in  the  116th  section  it  is  made  an  offence 
for  an  officer,  director,  or  member  of  any  bank,  or  other  body  corporate, 
or  public  company,  to  fraudulently  take,  convert,  or  apply  to  his  own 
use,  or  to  the  use  of  any  other  person,  any  money,  or  other  property  of 
such  bank,  body  corporate  or  company. 

This,  it  seems  to  us,  covers  the  case  of  defendant;  he  was  an  officer  of 
the  city  of  Philadelphia,  and  therefore  an  officer  of  a  body  corporate, 
and  is  within  the  letter  of  the  clause  of  section  123,  which  requires 
answer  to  be  made  by  an  officer  of  a  corporation,  other  than  an  officer 
of  a  bank.  The  116th  section,  it  will  be  seen,  treats  of  the  very  subject 
matter  mentioned  in  the  bill,  the  fraudulent  use  and  application  of  the 
moneys  of  a  body  corporate.  The  defendant  is  within  the  protection  of 
the  123d  section,  and  for  this  reason  he  cannot  successfully  plead  the 
general  principle,  so  well-established,  and  which  might  otherwise  enable 
him  to  avoid  making  the  discovery  sought  to  be  reached  by  the  bill. 

It  is  further  set  out,  as  a  ground  of  demurrer,  that  the  plaintiff  has  a 
full,  adequate  and  complete  remedy  at  law  for  the  alleged  wrongs,  and 
is  therefore  not  entitled  to  the  discovery  and  relief  prayed  for. 

But  this  general  principle  has  its  qualifications,  and  to  some  extent 
its  exceptions;  there  are  cases  in  which  the  jurisdiction  of  courts  of  law 
and  equity  may  be  said  to  be  concurrent.  It  has  been  successfully. main- 
tained in  many  instances  that  where  a  party  has  a  just  title  to  come  into 
equity  for  discovery,  and  obtains  it,  the  court  will  go  on  and  give  him 
the  proper  relief,  and  not  turn  him  round  to  the  expense  and  incon- 
venience of  a  double  suit  at  law. 

The  jurisdiction  having  once  rightfully  attached,  it  can  he  made 
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effectual  for  the  purposes  of  complete  relief:  Story's  Eq.,  sec.  64.  The 
court  having  acquired  jurisdiction  of  the  suit  for  the  purpose  of  dis- 
covery, will  entertain  it  for  the  purpose  of  relief,  in  most  cases  of  fraud, 
account,  accident  and  mistake:  1  Fonb.  Eq.,  B.  1,  chap.  1,  sect.  3; 
Coop.  Eq.,  introduction,  page  31,  and  Middletown  Bank  vs.  kuss,  3  Conn. 
135.  The  exercise  of  this  jurisdiction  is  rested  in  Foubianque  mainly 
on  the  ground  of  preventing  multiplicity  of  suits.  In  Aldey  vs.  WhUstabU 
Company,  17  Ves.  329,  Lord  Eldou  says  there  is  no  mode  of  ascertain- 
ing what  is  due  except  by  an  account  in  a  court  of  equity.  But  it  is 
said  the  party  may  have  discovery  and  then  go  to  law.  The  answer  to 
that  is,  that  the  right  to  the  discovery  carries  with  it  the  right  to  relief 
in  equity.  In  Ryle  vs.  Haggle,  1  Jac.  &  Walk.  236,  it  is  said,  when  it 
is  admitted  that  a  party  comes  properly  into  equity  for  discovery,  the 
court  is  never  disposed  to  occasion  a  multiplicity  of  suits  by  making  him 
go  to  a  court  of  law  for  relief;  and  in  Mackenzie  vs.  Johnston,  4  Madd. 
373,  Sir  John  Leech  says,  speaking  of  the  case  before  him,  the  plaintiff 
can  only  learn  from  the  discovery  of  the  defendants,  how  they  have 
acted  in  the  execution  of  their  agency,  and  it  would  be  most  unreason- 
able that  he  should  pay  them  if  it  turned  out  that  they  had  abused  his 
confidence,  yet  such  must  be  the  case  if  a  bill  for  relief  will  not  lie. 
There  was  here  a  cautious  admission  of  the  right  to  relief,  in  special 
cases,  by  Sir  John  Leech,  founded  on  the  right  to  discovery,  as  there 
was  also  by  Vice-Chancellor  Wigram,  in  Pearce  vs.  Oreswiek,  2  Hare, 
293.  But  Judge  Story  remarks,  at  section  66,  Equity  Jurisprudence, 
that  the  guarded  language  used  is  *Mn  most  cases,"  although  ne  says  it 
is  certainly  difficult  to  perceive  any  solid  ground  why  jurisdiction  should 
not  extend  to  all  cases  embraced  by  the  general  principle. 

So  also  in  cases  of  account  there  is  a  distinct  ground  upon  which  the 
jurisdiction  for  discovery  should  incidentally  carry  the  jurisdiction  for 
relief  The  several  reasons  upon  which  this  principle  is  maintainod  are 
stated  in  Story's  Equity,  sect.  67:  In  inadequate  remedy  at  law;  dis- 
covery in  most  cases  obtained  only  by  reference  to  a  master;  compelling 
production  of  vouchers  and  documents,  and  suppressing  multiplicity  of 
suits. 

We  think  the  present  case  is  clearly  within  the  rule,  upon  the  grounds 
of  fraud  and  account,  and  is  not  aflected  by  the  fact  of  defendant  having 
given  an  official  bond  to  the  city.  A  suit  may  be  maintained  without 
regard  to  the  bond;  for  the  claim  of  the  plaintiff  may  far  exceed  the 
penalty  of  the  bond.  The  demurrers  are  overruled  and  the  defendant 
IS  directed  to  make  answer  to  the  bill. 

Lewis  C,  Caaddy  and  J,  H,  Hcverin,  Esqs.,  for  demurrer. 

Robert  N,  Willaon,  Esq.,  contra. 

[Leg.  Int.,  Vol.  30,  p.  200.] 

KuNKLE  V8,  The  Philadelphia  Rifle  Club  et  ai. 

The  facts  of  this  case  held  to  constitute  a  lease  and  not  a  mere  ))er8onal  license,  which 
would  end  uiK)n  death  of  plaintifTs  decedent. 

In  equity.  Motion  for  special  injunction.  Opinion  delivered  June 
14, 1873,  by 

Allison,  P.  J. — ^The  question  upon  which  the  determination  of  this 


Digitized  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA. 


63 


motion  depends,  requires  us  to  decide  whether  a  certain  agreement  made 
between  Louis  Kunkle,  on  the  24th  day  of  March,  1873,  and  the  de- 
fendants, amounts  to  a  lease  of  the  premises,  therein  mentioned;  or 
whether,  as  defendants  contend,  it  is  but  a  personal  license  to  Louis 
Kunkle,  ending  with  his  life,  and  not  passing  as  an  estate.  And  this 
question  is  most  readily  answered  b^  first  ascertaining,  what  is  necessary 
to  create  a  lease  or  contract  of  lettmg  of  lauds,  so  as  to  create  between 
the  contracting  parties  the  relation  of  landlord  and  tenant 

A  lease  is  a  contract  for  the  possession  and  profit  of  lands  and  teue- 
ments  on  the  one  side,  and  a  recompense  of  rent  or  other  income  on  the 
other:  Bacon's  Abridgment — Lease;  or  it  is  a  conveyance  of  lands  or 
tenements  to  a  person  for  life,  or  for  years,  or  at  will,  m  consideration  of 
a  return  of  rent  or  other  recompense :  Cruise's  Digest — ^Title,  Lease.  It  is 
essential,  therefore,  to  every  valid  agreement  or  contract  of  this  char- 
acter, that  there  must  be  a  lessor  able  to  grant  the  land,  a  lessee  capable 
of  accepting  the  grant,  and  a  subject  matter  capable  of  being  granted. 
Under  such  a  contract,  the  lessee  acquires  a  right  to  enjoy  the  premises 
mentioned  in  the  lease,  and  to  use  them  for  the  purpose  agreed  upon ; 
and  this  imposes  upon  him  the  duty  of  fulfilling  all  the  express  or  im- 
plied covenants  of  the  lease,  which  vary  accoroing  to  the  specialties  of 
each  agreement;  but  it  is  the  ordinary  incident  of  every  lease,  that  the 
lessee  shall  pay  a  rent  or  consideration  to  the  lessor  for  use  of  the  prem- 
ises granted,  but  it  is  immaterial  whether  the  rent  is  paid  in  money  or 
service,  or  in  any  stipulated  article,  such  as  grain  or  ore. 

The  technical  words  of  a  lease  are  to  ''demise,  ^rant,  and  to  &rm  let." 
But  it  has  by  a  uniform  courso  of  decision,  both  m  England  and  in  this 
country,  been  held  that  whatever  words  are  sufficient  to  explain  the  in- 
tent of  the  parties,  that  one  shall  divest  himself  of  the  possession,  and  the 
other  come  into  it  for  a  determinate  time,  whether  they  run  in  the  form 
of  a  license,  covenant  or  agreement,  are  sufficient,  and  will  in  contempla- 
tion of  law,  amount  to  a  lease  for  years,  as  effectually  as  if  the  most 
formal  and  technical  words  had  been  made  use  of  for  that  purpose, 
Some  of  these  authorities  may  be  cited:  4  Burr.  2209;  1  Mod.  14;  11 
Mod.  42;  3  Burr.  1446  ;  2  Mod.  80;  3  McCord,  211;  3  Fairf.  478; 

5  Rand.,  571 ;  1  Root,  318.  And  in  Pennsylvania  are  the  cases  found  in 

6  Watts,  362;  1  Wright,  193;  8  Barr,  272;  9  Barr,  18;  2  Harris,  287. 
We  turn  now  to  the  agreement  of  March  24,  1873,  to  see  what  its 

stipulations  are. 

Kunkle  is  to  be  permitted  to  occupy  for  the  private  use  of  himself  and 
family,  such  rooms  in  the  main  building,  and  such  piece  of  ground  within 
the  enclosed  property  of  the  club  as  the  committee  may  designate,  until 
March  31,  1876,  the  club  reserving  the  right  to  make  alterations,  im- 
provements and  repairs,  for  a  restaurant  or  otherwise.  The  second  article 
contains  a  stipulation  that  Kunkle,  in  consideration  of  $500  a  year,  pay- 
able quarterly  to  the  club,  during  said  term,  shall  enjoy  privilege  of  sale 
of  certain  articles  upon  the  premises.  He  also  agrees  to  provide  glasses, 
etc.,  light,  fuel  and  servants;  furnish  at  his  expense  music,  and  render 
the  service  of  conducting  the  restaurant  in  a  proper  manner.  He  is  to 
have  the  ten-pin  alley,  keep  it  with  the  grounds  and  buildings  in  good 
condition,  and  in  default  of  his  removing  at  the  expiration  of  his  term, 
the  club  reserve  the  right  to  take  possession  of  the  premises.  And  in  the 
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event  of  Kuukle  refusing  to  remove  from  and  deliver  up  premises, 
he  authorizes  and  empowers  the  prothonotary,  or  any  attorney,  to 
enter  an  amicable  action  of  ejectment  for  mid  premises^  and  to  confess 
judgment  in  i'avor  of  the  defendants,  and  issue  a  writ  of  habere  facias 
possessionem  for  the  same. 

Under  this  agreement,  Kunkle  entered  into  possession  of  a  portion  of 
the  buildings  and  grounds  of  the  club,  and  as  the  bill  asserts,  stocked 
the  said  apartments  and  saloons  with  furniture,  merchandise  and  liquors 
of  the  value  of  upwards  of  $3,000.  He  shortly  after  this  died.  His 
ividow  has  taken  out  letters  of  administration  upon  his  estate,  which 
established  her  right  to  the  lease,  if  the  contract  is  in  fact  a  lease,  for 
the  benefit  of  the  estate:  Keating  vs.  Condon,  18  P.  F.  S.  76;  Nash.  R. 
P.  410. 

What  relation  does  this  agreement  establish  between  Kunkle  and  the 
club,  construing  it  not  only  according  to  its  le^l  signification,  but  ac- 
cording to  the  evident  understanding  and  meaning  of  the  parties  ? 

It  is  clear,  in  our  judgment,  that  Kunkle  by  the  terms  of  the  written 
contract,  became  the  tenant  of  defendants.  We  think  that  every  element 
of  the  relation  of  landlord  and  tenant  is  established,  by  the  undisputed 
facts  of  this  case.  We  have  a  lessor  in  possession  of  lands  under  no  dis- 
ability as  to  the  power  to  rent,  or  grant  the  same  for  a  term  of  years  to 
a  tenant.  We  have  a  lessee  capable  of  accepting  the  grant  tvom  the 
lessor.  We  have  an  actual  agreement  entered  into  between  the  parties 
for  the  premises  in  question,  for  a  term  of  years,  for  a  valuable  consider- 
ation, which  consists  of  the  payment  of  a  fixed  sum  of  money  at  stated 
periods,  as  well  as  service  and  labor  to  be  performed,  and  money  to  be 
expended  as  the  consideration  for  the  grant,  and  there  is  also  the  ad- 
mitted fact,  that  under  this  agreement,  Kunkle  entered  into  possession 
of  the  property,  and  expended  a  large  sum  of  money  under  the  contract. 
It  is  difficult  to  understand  what  will  establish  the  relation  of  landlord 
and  tenant,  if  this  case  does  not,  when  measured  by  a  strict  legal  judg- 
ment of  the  elements  upon  which  a  decision  must  rest.  But  if  we  try 
to  look  into  the  heart  of  the  case,  in  order  to  ascertain  the  true  under- 
standing of  the  parties,  at  the  time  the  agreement  was  entered  into,  we 
think  but  one  conclusion  can  be  arrived  at,  and  that  is,  that  every  fact 
presented  in  the  cause,  show^s  the  clear  intent  to  be,  to  create  a  tenancy 
which  should  run  until  the  Slst  of  March,  1876,  and  the  position  now 
assumed  by  the  defendants  is  contradicted  by  the  powers  which  were 
reserved,  to  dispossess  Kunkle  upon  the  condition  of  a  violation  of  the 
terms  of  the  contract,  or  at  the  expiration  of  his  term ;  not  in  the  man- 
ner in  which  a  mere  contract  of  hiring  of  personal  service  is  terminated, 
but  in  due  form  of  law  to  obtain  possession  of  lands,  and  by  summary 
legal  process.  There  is  also  in  the  agreement,  the  clear  recognition  of 
the  fact  that  the  premises  were  granted  for  a  term.  The  payments  were 
to  be  made  quarterly  during  the  term.  Possession  might  be  resumed  on 
forfeiture  of  condition  on  which  it  rested,  at  the  expiration  of  the  term  or 
otherwise.  The  premises  were  to  be  taken  possession  of,  and  an  amicable 
action  in  ejectment  was  authorized. 

We  are  at  a  loss  to  discover  any  fact  which  favors  the  theory,  that 
this  was  but  a  personal  license,  whicn  ended  with  the  death  of  Kunkle. 
If  the  administratrix  is  not  competent,  as  was  argued  by  the  defendants. 
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to  keep  the  place  properly,  because  she  is  a  woman,  the  answer  to  this 
is,  that  if  Louis  Kunkle  was  tenant  to  the  defendants,  they  took  the  risk 
of  this  inconvenience,  and  that  what  the  administratrix  may  do  by 
another,  she  in  law  will  do  by  herself,  and  that  the  employment  of  male 
aasistants  will  enable  her,  if  personally  incompetent,  to  do  all  that  Louis 
Kunkle  could  do  if  still  alive. 

The  Pennsylvania  cases  cited  abundantly  establish  the  true  character 
of  the  agreement  in  question.  It  is  not  necessary  to  examine  them  upon 
these  facts  and  the  law  as  therein  stated,  and  we  rest  this  case  by  a  men- 
tion of  but  one:  Mitchell  vs.  The  QmmonwealtJi,  1  Wright,  192,  which 
decides,  that  a  written  contract  containing  stipulations  for  holding  the 
premises  for  three  years,  for  keeping  up  machinery  at  the  expense  of  the 
lessees,  and  for  surrender  at  the  termination  of  the  contract,  is  a  lease, 
and  not  a  contract  of  bailment  for  hire,  though  it  stipulated  that  the 


was  found  in  the  agreement,  that  the  tenant  was  to  sell  manufactured 
lumber  to  the  owner  or  lessor  at  a  stipulated  price.  The  court  say  that 
a  tenancy  may  be  created  and  exist,  where  the  agreement  is  that  no  rent 
shall  be  demanded  or  paid.  The  case  before  us  is  very  like  to  that  case 
in  some  respects,  but  much  stronger  upon  the  assumption,  that  this  agree- 
ment constituted  a  lease,  for  here  the  rent  was  clearly  reserved.  For 
the  reasons  stated,  the  injunction  heretofore  granted  is  continued. 
Hon.  James  Thompson  aqd  Fred.  Diitman,  Esq.,  for  plaintiff 
J).  W.  Sellers  and  C.  D.  Freeman^  Esqs.,  for  defendants. 


Commonwealth  of  Pennsylvania  ex  relaUone  Robert  8.  KiOK- 
ER80N  and  John  H.  Bloan,  vs.  David  6.  Conover. 

Hie  Court  of  Common  Pleas  han  no  authority  to  iucorporate  a  club  with  the  provision 

that  each  nhare  shall  be  entitled  to  one  vote. 
The  acts  only  authorize  the  court  to  confer  such  immunities  as  by  the  common  law 

were  necessary  to  constitute  a  corporation. 

Quo  warranto.  Opinion  delivered  June  14, 1873,  by 
Allison,  P.  J. — The  question  presented  by  the  pleadings  is,  whether 
a  clause  in  a  charter  of  the  Vesper  Yacht  Club,  incorporated  by  the 
Court  of  Common  Pleas,  is  valid,  which  provided,  that  in  elections  for 
officers  of  the  club,  ''each  share  shall  represent  one  vote,  and  the  owners 
of  one  or  more  shares  shall  be  entitled  to  one  vote  for  each  share  he  may 
own." 

Whatever  rights  the  members  of  this  corporation  possess,  they  take  as 
franchise  derived  from  the  State,  by  direct  or  indirect  grant,  and  by  them 
accepted.  A  corporation  being  a  mere  creature  of  law,  it  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it,  either 
expressly  or  as  incidental  to  its  very  existence;  but  this  implies  a  right 
or  authority  to  confer  on  individuals  the  special  privileges  or  franchises 
set  out  in  the  charter,  and  it  must  always  be  a  material  question,  where 
the  grant  is  not  held  directly  from  the  State  itself,  whether  the  fran- 
chises expressed  in  the  charter  are  such  as  the  tribunal  conferring  cor- 
porate powers  has  the  right  to  confer.  The  stream  can  rise  no  higher 
than  its  source.   The  fountain  from  whence  the  waters  flow,  can  give 


lessee  should  have  the  premises 


[L^.  Int,  Vol.  30,  p.  200.] 
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forth  DO  other  eleme^nts  than  those  with  which  the  supreme  power  in  the 
State  has  charged  it.  So  that  when  we  are  required  to  pass  upon  the 
lawfulness  of  a  graut  of  corporate  right,  which  Courts  of  Common  Pleas 
in  the  Commonwealth  are  authorized  to  dispense  to  associations  of  indi- 
viduals, we  look  to  the  statute  which  clothes  the  courts  with  this  attri- 
bute of  sovereignty,  as  our  guide,  and  our  only  guide.  For  if  in  taking 
its  soundings,  we  nud  no  power  given  to  the  court  to  invest  individual 
citizens  with  any  of  the  special  privileges  specified  in  the  articles  of 
association,  then  the  erant  must  be  regarded  as  a  void  grant,  and  it  must 
be  treated  as  if  it  had  not  been  inserted  in  the  charter.  Have  the  Courts 
of  Common  Pleas  the  right  to  authorize  a  corporate  stock  vote,  instead 
of  the  individual  vote,  of  the  members  of  the  body? 

It  is  an  original  and  fundamental  principle  which  lies  at  the  founda- 
tion of  all  corporate  existence,  that  special  rights  are  conferred  on  the 
members  of  the  body,  to  enable  them  to  do  in  their  collective  capacity, 
as  an  artificial  person,  those  things  which  do  not  belong  to  citizens  of 
the  country  generally,  by  common  right.  This  carries  with  it,  of  neces- 
sity, the  doctrine  of  the  equality  of  membership,  for  it  is  the  agreement 
of  individuals  to  associate  together,  and  accept  the  grant  of  special  cor- 
porate franchises,  that  as  a  rule,  is  essential  to  the  creation  of  a  corpora- 
tion. An  acceptance  of  a  ^rant  by  the  individual  members,  lawfully 
expressed,  is  absolutely  required.  We  think  it  may  with  safety  be  as- 
sumed, that  at  common  law,  the  rights  of  the  members  of  a  corporation 
stand  upon  the  principle,  that  all  are  equal  in  the  enjoyment  of  fran- 
chises granted,  unless  the  contrary  appears  upon  the  face  of  the  charter; 
that  the  contrary  is  never  presumed ;  and  that  those  who  set  up  a  claim 
to  the  exercise  of  privileges  which  do  not  of  right  l)eIong  to  all  the 
members,  must  show  an  indisputable  title  to  the  enjoyment  of  the  power. 
This  doctrine  is  clearly  recognized  in  the  case  of  the  SL  Mary's  Church 
of  Philadelphia,  7  S.  &  R.  538,  which  was  a  question  of  an  amendment 
of  the  charter,  in  which  the  court  say,  although  the  charter  does  not 
provide  for  it,  yet  in  the  nature  of  things,  it  may  be  supposed,  that  all 
human  institutions  may  in  the  course  of  time  require  alteration.  And 
when  the  question  of  alteration  comes  on,  there  is  no  rule  so  convenient 
as  to  decide  by  a  majority.  This  is  the  rule  of  the  common  law  applied 
to  corporations.    The  civil  law  requires  two-thirds. 

J*he  club,  of  which  the  parties,  plaintiff  and  defendant,  are  members, 
was  incorporated  under  the  act  of  March  i6, 1847,  P.  L.  44,  which  ex- 
tends the  provisions  of  the  act  of  October  14, 1840,  to  clubs  for  the  ad- 
vancement of  athletic  sports,  barge  and  fishing  clubs,  etc.  The  act  of 
1840  is  the  general  law,  granting  to  the  Courts  of  Common  Pleas,  power 
to  incorporate  citizens  for  charitable,  literary  and  religious  purposes,  fire 
engine  or  hose  companies,  and  beneficial  societies.  The  court  are 
required  to  examine  the  articles  of  association,  and  if  the  objects  set  forth 
appear  lawful,  and  not  injurious  to  the  community,  and  no  sufficient 
reason  is  shown  to  the  contrary,  to  approve  the  same,  and  decree  that 
the  persons  associated  shall  become  a  corporation  and  body  politic  in  law. 
This  act  is  in  substance  like  to  the  act  of  April  6,  1791,  which  gave  to 
the  Supreme  Court  power  to  incorporate  associations  of  individuals  for 
literary,  charitable  and  religious  purposes,  which  was  examined  and  con- 
strued by  the  court  in  the  case  or  the  Medical  CoUege  of  Philadelphia, 
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3  Wharton,  445.   The  syllabus  of  the  case  is,  that  the  court  will  not 
certify  under  the  act  of  1791,  to  confer  on  certain  associations  the  pow- 
ers and  immunities  of  corporations,  where  the  constitution  of  the  asso- 
ciation confers  powers  not  specified  in  that  act    And  that  where  the 
constitution  of  a  medical  college,  submitted  to  the  court,  contained  a 
clause  authorizing  the  college  to  confer  degrees  in  medicine  upon  stu- 
dents and  others,  the  court  declined  certifying  in  favor  of  the  applica- 
tion.  The  act  received  at  the  hands  of  the  court  a  strict  construction, 
holding  that  they  could  only  approve  so  far  as  the  law  gives  power,  but 
as  to  powers  not  mentioned  or  alluded  to  in  the  act,  they  could  not  cer- 
tify the  same.    The  court  cite  from  Kid  on  Corporations,  61,  in  which 
the  author  speaks  of  powers  existing  in  certain  corporations,  which 
powers  could  not  at  common  law  be  granted  by  the  king.  In  such  case, 
recourse  must  be  had  to  parliament,  to  grant  them  or  to  confirm  such  as 
had  been  granted  by  the  King,  as  in  the  case  of  the  universities  of  Oxford 
and  Cambridge,  and  the  college  of  physicians  in  London.    The  prin- 
ciple is  relied  on,  that  even  in  charters  granted  by  the  Legislature,  the 
corporation  has  no  powers  except  what  are  expressly  granted  or  neces- 
sary to  carry  the  same  into  efiect.    The  court  sum  up  the  powers  which 
they  are  authorized  to  grant,  and  are  those  only  which  are  at  common 
law  incideut  to  every  corporation :  perpetual  succession,  a  common  seal, 
to  sue  and  capable  of  being  sued,  making  by-laws  and  holding  property. 
The  concluding  sentence  of  the  opinion  is:  'fhese  powers  are  enumerated 
in  that  act;  our  authority  extends  no  further,  and  when  an  association 
wishes  other  authority,  or  other  or  greater  powers,  such  can  only  be  ob- 
tained from  the  Legislature  of  the  btate.  It  is  true  that  the  act  of  1840 
does  not  contain  the  enumeration  of  the  common  law  incidents  of  a  cor- 
poration, but  it  states  the  purpose  of  the  act  to  be  to  confer  immunities 
of  a  corporation  or  body  politic  in  law,  which  can  mean  only  f  uch  as  by 
the  common  law  were  necessary  to  constitute  a  corporation.    Those  that 
are  special  can  only  be  granted  by  the  law-making  power  of  the  State, 
and  as  we  have  seen  that  no  such  incident  as  that  here  claimed  belonged 
to  a  corporation  at  common  law,  we  are  required  to  hold  that  so  much 
of  the  charter  of  this  club  as  contravenes  tne  general  law,  and  is  not  a 
necessary  incident  of  a  corporate  body,  must  be  regarded  as  though  it 
had  not  been  inserted  in  the  charter,  and  that  in  lieu  and  place  of  it, 
most  be  applied  the  rule  of^ihe  majority  of  the  members,  instead  of  the 
vote  cast  according  to  the  majority  of  the  shares  of  stock  held  by  the 
merobem  of  the  corporation. 
John  H,  Sloan,  Esq.,  for  relator. 
John  C.  Knox,  Esq.,  for  respondent 

[Leg.  Tnt,  Vol.  SO,  p.  208.] 

Petitt  v8.  Baird. 

In  equity,  all  parties  to  be  affected  by  the  decree  mnst  be  Joined. 

In  equity.    Opinion  delivered  June  21, 1873,  by 

Paxson,  J. — ^The  bill  in  this  case  was  filed  against  Matthew  Baird 
and  the  executors  of  the  late  M.  W.  Baldwin.  The  plaintiff  claims  that 
by  virtue  of  an  alleged  agreement  with  the  late  Mr.  Baldwin,  he  is 
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entitled  to  a  share  of  the  profito  of  said  firm,  and  prays  for  an  account 
Some  time  after  the  filing  of  this  bill,  he  amended  the  same  by  striking 
out  the  names  of  the  executors  of  Baldwin.  To  the  bill  as  thus  amendea 
defendant  Baird  demurred. 

If  the  plaintiff  had  brought  his  suit  at  law,  the  omission  of  the  exe- 
cutors would  have  been  proper.  But  in  equity  the  rule  is  diiferent  All 
parties  to  be  affected  by  the  decree  must  be  joined.  If  the  plaintiff  suc- 
ceeds in  this  suit  the  estate  of  Mr.  Baldwin  may  be  liable  for  contribu- 
tion. It  is  the  right  of  Mr.  Baird  to  have  the  executors  brought  in,  so 
that  they  may  be  bound  by  any  decree,  if  any,  to  be  hereafter  rendered. 

Having  joined  the  executors  originally,  it  seems  difficult  to  see  why 
the  plaintiff  should  have  struck  them  out  of  hb  bill,  unless,  indeed,  it 
were  to  enable  him  to  be  a  witness.  This  is  ingenious,  but  carries  with 
it  the  penalty  of  making  the  bill  defective  for  want  of  proper  parties. 

Demurrer  sustained. 

[Leg.  Int,  VoL  80,  p.  208.] 

Pylb  w.  Pyle. 

II  »eefM  that  a  marriage  under  the  dnren  of  an  arrest  and  threat  of  iniprisonment  on  a 

false  charge  is  ground  for  divorce. 
In  this  case  the  court  refused  to  find  such  duress  upon  the  unsupported  testimony  of 

the  libeUaut. 

Opinion  delivered  June  14, 1873,  by 

Allison,  P.  J. — The  proceedings  for  divorce,  instituted  by  the  hus- 
band, are  grounded  upon  the  allegation  of  force  or  duress.  The  testi- 
mony shows  that  he  was  arrested  upon  the  oath  of  the  respondent,  which 
charged  seduction,  under  promise  of  marriage.  When  brought  together 
in  the  office  of  the  alderman,  the  libellant  promised  to  marry  the  re- 
spondent in  two  weeks  from  that  time,  whereupon,  the  proceeding  were 
dismissed,  and  the  defendant  discharged ;  this  was  on  the  6th  of  May, 
1872.  Four  days  thereafter  the  respcmdent  again  made  oath  against  the 
libellant,  charging  that  he  was  about  to  abscond;  he  was  again  arrested, 
taken  before  the  alderman,  who  states  in  his  testimony: — "I  told  Mr. 
Pyle,  before  he  offered  to  marry  the  respondent,  that  as  she  had  sworn 
that  he  had  seduced  her  under  a  promise  of  marriage,  I  would  have  to 
hold  him  to  bail,  to  answer  the  charge.  He  then  said, '  I  will  marry  her 
now.'  I  then  married  them,  and  after  the  ceremony,  I  discharged  the 
libellant.''   This  is  confirmed  by  the  testimonv  of  the  constable. 

The  libellant  was  examined  as  a  witness.  His  statement  is,  that  "the 
respondent,  her  brother  and  the  alderman,  told  me  that  if  I  did  not  marry 
the  respondent,  I  would  be  imprisoned.  The  respondent  and  her  brother 
threatened  to  send  me  to  the  penitentiary  for  three  years,  if  I  did  not 
marry  her.  Under  these  threats,  and  fearing  they  would  send  me  to  the 
penitentiary,  I  conssnted  to  the  marriage.  I  never  seduced  the  re- 
spondent, and  never  promised  to  marry  her,  until  after  she  had  me 
arrested." 

The  material  facts  denied  by  the  libellant  stand  unsupported  by  any 
other  testimony  in  this  cause,  and  we  think  it  is  of  little  value.  As 
shown  by  the  testimony,  he  put  in  no  denial  of  the  seduction  under 
promise  of  marriage,  upon  either  arrest,  upon  each  occasion  promising 
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to  marry  the  respondent  Nor  is  his  statement  of  threats  of  imprison- 
ment corroborated;  negatively,  it  is  contradicted.  The  testimony  of 
both  the  alderman  and  the  constable  is,  that  he  was  informed  that  he 
would,  be  required  to  enter  bail  to  answer  the  charge. 

It  has  been  held  in  Jackson  vs.  Winne,  7  Wend.  47,  that  if  a  man  who 
b  arrested  under  a  bastardy  process,  as  the  putative' father  of  the  child, 
of  which  the  woman  procuring  the  arrest  is  pregnant,  marry  her,  even 
though  being  unable  to  procure  bail,  he  do  it  purely  to  avoid  being  im- 
priisoned,  and  though  it  afterwards  appear  he  could  have  made  a  success- 
ful defence,  stilt  the  marriage  is  good :  Scott  vs.  Shufeldty  5  Paige,  43,  is 
to  the  same  effect.  The  doctrine  seems  to  be  qualified  that  it  would, 
perhaps,  be  different  if  the  arrest  was  under  a  void  process,  or  upon  a 
false  charge:  Story  on  Contract,  sections  88,  89. 

In  Collim  vs.  Collins,  2  Brewster,  515,  it  was  decided  by  this  court,  that 
the  falsity  of  the  charge  is  essential,  and  Judge  Brewster,  who  delivered 
the  opinion  in  that  case,  found  as  a  fi&ct  established  by  the  testimony, 
that  the  charge  was  false,  and  the  threat  to  imprison  was  upon  process 
sued  out  maliciously  and  without  probable  cause. 

In  this  case  we  do  not  feel  ourselves  justified  in  reaching  a  similar 
conclusion  upon  the  unsupported  testimony  of  the  libellant,  and,  there- 
fore, discharge  the  rule,  and  reftise  the  divorce  prayed  for. 

And  now,  to  wit,  June  14,  1873,  on  motion  of  U.  W.  Arundel,  Esq., 
the  report  of  the  examiner  is  referred  back  to  him  to  take  additional 
evidence. 

Oeorge  W.  Arundel,  Esq.,  for  libellant. 
Edgar  M.  Chipman,  Esq.,  for  the  respondent 

[Leg.  Int,  Vol.  SO,  p.  225.] 

In  Re  Complaint  against  the  President,  Managers  and  Company 
of  the  Frankford  and  Bristol  Turnpike  Road. 

An  inqnisition  to  eompel  %  tompike  oomnany  to  open  its  eates,  because  it  is  not  in 
snch  "  good  and  perfect  order,*'  as  required  by  the  act  of  1803,  must  be  in  strict 
conformity  with  the  requirements  of  the  act. 

Opinion  delivered  July  5, 1873,  by 

Paxson,  J.— This  was  a  certiorari  directed  to  Alderman  Thaddeus 
Steame,  and  inquest,  to  send  up  the  record  in  the  above  case. 

The  proceeding  was  instituted  under  the  act  of  24th  of  March,  1803, 
P.  L.  418,  incorporating  said  company,  and  the  object  of  it  was  to 
compel  the  company  to  open  its  toll  gates,  upon  the  allegation  that  the 
road  was  not  in  such  "gcxwl  and  perfect  order"  as  required  by  the  act 
of  assembly  aforesaid. 

By  section  16  of  said  act  it  is  provided,  "That  if  the  said  company 
shall  Delect  to  keep  the  said  road  in  good  and  perfect  order  for  the 
space  of  five  days,  and  information  thereof  shall  be  given  to  any  justice 
of  the  peace  of  the  neighborhood,  such  justice  shall  issue  a  precept  to  be 
directed  to  any  constable,  commanding  him  to  summon  three  disinter- 
ested freeholders  to  meet  at  a  certain  time  in  the  said  precept  to  be 
mentioned,  at  the  place  in  the  said  road  which  shall  be  complained  of, 
of  which  meeting  notice  shall  be  given  to  the  keeper  of  the  gate  or 
tampike  nearest  thereto,  and  the  said  justice  shall,  at  such  time  and 
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place,  by  the  oaths  or  affirmations  of  the  said  freeholders,  inquire 
whether  the  said  road  or  any  part  thereof,  is  in  such  good  and  perfect 
order  and  repair  as  aforesaid,  and  shall  cause  an  inquisition  to  be  made 
under  the  hands  of  himself  and  a  majority  of  said  freeholders ;  and  it' 
the  said  road  shall  be  found  by  said  inquisition  to  be  out  of  order  and 
repair,  contrary  to  the  true  intent  and  meaning  of  this  act,  the  said 
justice  shall  certify  and  send  one  copy  of  the  said  inquisition  to  each  of 
the  keepers  of  the  turnpikes  or  gates  between  which  such  defective  places 
shall  be,  and  from  thenceforth  the  toll  hereby  granted  to  be  collected  at 
such  turnpikes  or  gates  for  passing  the  interval  of  road  between  them, 
shall  cease  to  be  demanded,  paid  or  collected,  until  the  said  defective 
part  or  parts  of  the  said  road  shall  be  put  in  good  and  perfect  order  and 
repair  as  aforesaid,"  etc. 

The  inquisition  sets  forth  a  complaint  made  before  Alderman  Stearne, 
on  the  15th  day  of  May  last,  by  Wm.  J.  Fries,  Lewis  P.  Allen,  and 
John  F.  Kinsey,  in  which  it  is  alleged  that  certain  portions  of  said 
turnpike 'road,  specified  in  said  complaint,  were  in  very  bad  condition 
and  out  of  repair,  etc.,  and  had  been  so  for  more  than  five  days  prior  to 
the  making  of  said  complaint. 

Then  follows  the  precept  of  said  alderman  directed  to  the  constable 
of  the  Twenty-third  ward,  commanding  him  to  summon  three  disinter- 
ested persons"  to  view  said  road, etc.  To  the  said  precept  the  constable' 
made  the  following  return  :  "  In  obedience  to  the  within  precept  I  have 
summoned  three  disinterested  citizens,  good  and  lawful  men  of  mv 
bailiwick,  to  be  and  appear  at  the  time  and  place  within  mentioned, 
May  16,  1873,  as  by  this  precept  I  am  commanded." 

Ihe  inquest  met  on  the  gnmnd  on  the  22d  day  of  May,  the  time 
designated  in  the  precept,  and  proceeded  to  view  the  road,  and  hear 
testimony,  and  upon  the  same  day  condemned  the  road  as  being  out  of 
order  and  repair,  contrary  to  the  act  of  assembly  aforesaid. 

A  number  of  exceptions  were  filed  on  behalf  of  the  turnpike  company 
to  these  proceedings.  The  first  exception  is,  that  the  alderman  had  no 
jurisdiction ;  the  act  of  1803,  before  cited,  conferring  the  jurisdiction 
upon  justices  of  the  peace.  That  the  act  in  question  does  not  confer 
this  jurisdiction  upon  aldermen  is  clear.  At  the  time  of  its  passage 
there  were  no  aldermen  within  the  territorial  limits  of  this  n>ad,  and 
the  power  conferred  by  the  act  could  only  have  been  exercised  at  that 
time  by  justices  of  the  peace.  But  it  is  provided  by  the  23d  section  of 
the  act  of  20th  of  March,  1810  (Purdon,  847,  pi.  26),  that  "the  like 
jurisdiction  and  authorities  vested  by  this  act  in  the  justices  of  the 
peace  within  this  Commonwealth,  shall  be  and  they  are  hereby  vested  in 
each  and  every  of  the  aldermen  appointed  within  the  city  of  Philadel- 
phia, who  shall,  in  all  cases,  exercise  all  such  powers  within  the  said 
city,  which  any  justice  of  the  peace  may  exercise  within  any  courts  in 
this  State,  and  shall  be  entitled  to  like  fees;  and  in  all  cases  shall  be 
under  and  subject  to  sueh  limitations,  restrictions  and  provisions,  as 
justices  of  the  peace  are,  in  like  circumstances,  subjected  to  by  this  act." 
It  was  contended  by  the  learned  counsel  tor  the  company  that  this  sec- 
tion only  conferred  upon  aldermen  the  power  which  had  been  by  said 
act  therein  conferred  upon  justices  of  the  peace,  and  was  not  a  grant  of 
general  powers,  or  of  any  power,  not  specified  in  said  act.    But  we 
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think  the  section  referred  to  is  entitled  to  a  broader  interpretation,  and 
that  in  addition  to  conferring  upon  the  aldermen  all  the  jurisdiction 
given  to  justices  of  the  peace  by  the  act  of  20th  of  March,  1810,  it  con- 
fers upon  the  former  in  all  cases,  all  such  powers  within  the  said  city 
which  any  justice  of  the  peace  may  exercise  within  any  county  in  this 
State.  That  this  interpretation  of  the  section  referred  to  is  the  correct 
one,  is  apparent  from  the  language  of  the  act  itself,  and  as  it  has  been 
acted  upon,  and  acquiesced  in  by  the  bar  and  the  public  for  over  sixty 
years,  it  is  too  late  now  to  disturb  it. 

The  2d,  3d,  4th,  5th  and  6th  exceptions  may  be  considered  together. 
They  are  all  directed  to  the  fact,  that  it  does  not  properly  appear  upon 
the  face  of  the  proceedings  that  the  three  persons  summoned  by  the  con- 
stable were  freeholders.  It  is  hardly  necessary  to  say,  that  as  this 
qualification  is  imposed  by  the  act  of  assembly,  it  cannot  be  dispensed 
with ;  on  the  contrary,  the  record  must  show  affirmatively  that  it  has 
been  complied  with.  The  statute  under  which  this  complaint  was  in- 
stituted is  highly  penal  in  its  nature;  the  proceedings  themselves  are  of 
a  summary  character,  and  in  derogation  of  common  law  rights. 

The  precept  of  the  alderman  and  the  return  of  the  constable  are  both 
defective  in  this  respect.  The  precept  requires  the  constable  to  summon 
"  three  disinterested  persons."  The  constable  makes  return  that  he  has 
summoned  **  three  disinterested  citizens,"  without  naming  them.  Not  a 
word  here  about  "  freeholders."  Nothing  even  to  designate  the  citizens 
whom  he  summoned,  or  to  show  that  the  three  citizens  who  acted  upon 
the  inquest  were  the  pereoQs  referred  to  by  the  constable  in  his  return. 
Standing  alone,  these  defects  would  be  fatal,  but  it  was  strenuously 
argued  by  the  learned  counsel  for  the  complainants,  that  said  defects 
have  been  cured  by  the  inquisition ;  that  it  appears  therein  that  the 
three  persons  referred  to  were  freeholders  respectively,  and  were  sum- 
moned by  the  constable.  It  is  true  that  said  inquisition  does  set  forth 
that  by  virtue  of  the  said  precept  the  constable  made  return  to  said 
alderman  and  jury  that  he  had  ''summoned  Christian  H.  Geisse,  John 
Holden  and  Jeremiah  Quickshall,  three  disinterested  persons,"  etc. 
What  the  constable  did  return  is  in  writing,  is  attached  to  the  inquisi- 
tion, and  contradicts  the  finding  thereof.  It  also  appears  that  objection 
was  made  to  one  or  more  of  the  inquest  by  the  company,  whereupon 
they  were  respectively  examined  on  their  voir  dire,  a^d  each  juror  stated 
that  he  was  a  freeholder.  I  ^uote  from  the  proceedings:  "Defendants 
ask  for  an  adjournment;  objected  to  by  complainants;  objection  sus- 
tained ;  jurors  sworn  and  examined  on  their  voir  dire,  and  answer 
severally  that  they  are  freeholders  in  this  county."  There  is  nothing 
here  but  the  statement  of  each  juror  that  he  was  a  freeholder.  There  is 
no  finding  of  that  fact  by  a  tribunal  competent  to  pass  upon  it.  At 
most  it  is  only  evidence  tending  to  establish  a  fact.  The  inouest,  even 
if  competent  to  pass  upon  the  qualification  of  its  own  members,  in  no 
place  finds  the  fact  that  the  members  thereof*  were  freeholders.  The  in- 
quisition nowhere  refers  to  them  as  such.  It  speaks  of  them  as  "  said 
alderman  and  jurors." 

In  this  case  we  have  no  record  made  up  by  the  alderman.  We  have 
only  the  inquisition  made  by  that  officer  and  the  three  persons  sum- 
moned by  the  constable.    The  finding  of  facts  by  the  inquisition  is  con- 
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elusive  as  to  all  matters  properly  submitted  to  it,  and  as  to  M'hich  the 
inquest  was  charged  to  inquire.  In  landlord  and  tenant  eases  such 
finding  has  been  held  to  cure  certain  defects  or  omissions  in  the  pro- 
ceedings. It  may  be  stated  generally,  that  the  finding  of  a  fact  by  the 
inquisition  in  such  cases,  as  to  which  it  was  the  province  of  the  inquest 
to  inquire,  cures  the  omission  to  set  out  such  fact  in  the  preliminary 
proceedings.  But  the  rule  to  be  applied  to  this  case  is  more  strict  than 
m  cases  of  landlord  and  tenant,  for  the  reason  that  in  the  latter,  the 
proceedings,  though  summary,  are  not  penal;  they  rest  entirely  upon 
contract. 

I  do  not  think  the  inquisition  cures  the  defect  referred  to.  The  ob- 
jection was  made  at  the  earliest  moment,  and  the  defendants  are  entitled 
to  avail  themselves  of  it  here. 

The  precept  should  have  commanded  the  constable  to  summon  ^'frec- 
holders;"  the  return  of  the  constable  should  have  set  forth  the  fact  that 
the  persons  summoned,  naming  them,  were  freeholders.  The  omission  to 
do  so  leaves  the  proceedings  without  any  proper  evidence  of  this  neces- 
sary qualification,  and  would  have  been  a  sufficient  ground  to  quash  the 
array,  if  there  had  been  any  mode  by  which  such  a  proceeding  could 
have  been  instituted,  or  any  tribunal  before  which  it  could  have  been 
properly  heard.  While  we  would  not  exact  unnecessary  strictness  in 
matters  of  form  in  such  cases,  we  cannot  dispense  with  matters  of  sub- 
stance. Here  form  and  substance  are  alike  omitted.  The  constable  in 
the  first  instance  determines  the  qualifications  of  the  inquest.  He  is  to 
summon  "  three  disinterested  freeholders."  This  return,  if  properly  made, 
is  prima  fade  evidence  that  they  are  such,  and  conclusive  unless 
challenged  for  cause,  and  the  contrary  shown.  In  the  latter  case  it 
would  rest  with  the  alderman  to  decide  the  challenge  and  pass  upon  the 
question  of  their  qualifications.  If  they  were  not  such  persons  as  the 
precept  commanded  the  constable  to  summon,  it  might,  perhaps,  be  his 
duty  to  issue  another  precept,  and  have  other  persons  who  did  possess 
the  qualifications  summoned.  In  no  event  could  the  inquest  sit  in  judg- 
ment upon  the  qualifications  of  its  own  members;  and  as  neither  the 
constable  nor  the  alderman  have  officially  certified  to  the  fact  that  either 
of  the  three  persons  referred  to  was  a  freeholder,  we  think  the  proceed- 
ings are  radically  defective. 

I  might  pause  here,  but  as  our  decision  may  result  in  the  commence- 
ment of  the  suit  de  mw,  1  will  briefly  refer  to  some  of  the  remaining 
exceptions  as  bearing  upon  the  law  of  the  case. 

The  7th  and  8th  exceptions  allege  that  two  of  the  inquest  were  not 
"disinterested;"  and  the  ground  of  this  allegation  is,  that  they  some- 
times travelled  the  road  and  paid  toll.  This,  if  so,  would  not  amount  to 
a  legal  disqualification.  The  objection  might  be  urged  against  any 
citizen  of  the  Commonwealth  who  may  have  occasion  to  use  their  road. 
I  do  not  think  the  fact  that  a  man  has  used  the  road  and  paid  toll  in 
the  past,  or  may  do  so  in  the  future,  renders  him  legally  incompetent  to 
serve  on  the  inquest.  I  am,  however,  free  to  say,  that  the  constable  ought, 
in  such  case,  to  obey  the  command  of  the  alderman's  precept  in  its  spirit 
as  well  as  its  letter,  and  if  not  possible  to  summon  freeholders  who  did 
not  use  the  road  at  all,  to  at  least  summon  such  as  by  their  location  and 
business  have  occasion  to  do  so  but  seldom.    If  it  should  appear  to  the 
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court  in  any  future  proceeding,  that  the  members  of  the  inquest  were 
large  toll-payers  of  the  road,  it  might  materially  lessen  the  weight  we 
would  otherwise  feel  disposed  to  eive  to  their  verdict  upon  the  facts. 

It  was  also  alleged  by  the  ninth  exception  that  the  members  of  the  in- 
quest were  improperly  sworn.  The  inquisition  shows  that  they  were 
sworn  not  only  to  inquire  into  the  condition  of  the  road,  as  required  by 
the  law,  but  also  "of  such  other  matters  and  things  as  shall  be  lawfully 
required  of  them  in  the  premises."  The  latter  part  of  the  oath  shouUl 
have  been  omitted.  The  inquest  had  nothing  to  do  with  any  other 
matters." 

The  remaining  exceptions  are  not  important,  and  any  xliscussion  of 
them  is  unnecessary. 

The  2d,  3d,  4th,  5th  and  6th  exceptions  are  sustained,  the  inquisition 
set  aside,  and  all  proceedings  subsequent  to  the  complaint  are  quashed. 

John  O,  Johnson,  Esq.,  for  company. 

William  Orew  and  Cfeorge  Peirce,  Esqs.,  contra. 

[Leg.  Int,  Vol.  30,  p.  226.] 

TWADDELL  W.  ThE  HAMILTON  LanD  AND  IMPROVEMENT  COMPANY. 

Testator  demised  to  h\»  wife  in  tnist  for  herself  and  children,  and,  after  a  certain  time, 
"  if  the  executor  thinks  it  will  be  more  productive,"  the  property  to  be  sold,  and  the 
money  divided.  The  parties  in  interest,  having  elected  by  deed  to  take  the  land  in 
Ilea  of  the  proceeds  of  tlie  sale  thereof— JTeld :  That  a  deed  from  them,  without  joining 
ttu  executor^  passed  a  good  title  to  defendant. 

Opinion  delivered  July  5,  1873,  by 

Paxson,  J. — ^This  cause  was  heard  upon  bill  and  answer.  The  point 
raised  by  the  pleading  was  before  this  court  in  TwaddeWs  Estate,  It 
comes  up  now  in  a  different  form,  and  between  other  parties,  and  must 
be  decided  again.  The  whole  question  of  title,  and  the  rights  and  powers 
of  the  trustee  under  the  will  of  John  P.  Twaddell,  were  so  fuUy  dis- 
cussed by  mjr  brother  Peirce,  in  his  opinion  in  the  estate  referred  to,  (see 
Legal  Intelligencer  of  January  10, 1873,)  that  it  is  unnecessary  to  go 
over  the  same  ground,  or  elaborate  the  views  already  expressed  by  him. 

We  regard  it  as  clear  that  the  trustee  was  the  mere  donee  of  a  power. 
He  did  not  hold  either  the  legal  or  the  equitable  estate.  The  real  estate 
in  question  was  devised  by  the  testator  to  his  wife,  Lydia  B.  Twaddell,  in 
trust  for  herself  and  children.  The  said  Lydia  was  to  have  the  care  and 
control  of  it,  the  will  authorizing  her  to  use  her  judgment  as  to  the  best 
method  of  managing  the  real  estate,  to  make  it  productive:  then  follows 
the  power  of  sale  in  these  words:  "and  after  the  expiration  of  fifteen 
vears,  (or  one,  or  two,  or  three  years  aft^r,  if  the  executor  thinks  it  will 
be  more  productive)  the  above-described  farm  in  Blockley  township  (the 
real  estate  in  question)  ...  to  be  sold  to  the  best  advantage,  and  the 
money  to  be  appropriated  and  divided  as  follows:"  distributing  the  same 
between  his  widow  and  children.  The  executor  here  is  given  a  limited 
discretion  in  regard  to  the  time  of  sale;  and  there  being  a  power  of  sale 
in  the  will,  without  any  designation  of  the  person  who  is  to  execute  it, 
under  the  12th  section  of  the  act  of  24th  February,  1834,  the  power  could 
be  exercised  and  carried  into  effect  bv  the  executor.  He  could  do  so, 
however,  only  under  the  control  and  direction  of  the  Orphans'  Court. 
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The  legal  estate  did  not  vest  in  him,  and  herein  the  case  differs  from  a 
naked  authority  to  an  executor  to  sell ;  the  legal  estate  was  given  by  the 
express  terms  of  the  will  to  Lydia  B.  Twaddell ;  and  it  coula  not  vest  in 
her  and  also  in  the  executor  at  the  same  time. 

It  is  equally  clear  that  the  deed  poll  of  5th  of  September,  1861,  by 
which  all  the  parties  in  interest  elected  to  accept  and  take  the  said  real 
estate  as  laud  in  lieu  of  the  proceeds  of  the  sale  thereof,  and  to  dispense 
with  any  such  sale,  was  a  valid  and  binding  act;  and  that  notwith- 
standing any  question  of  a  conversion  by  the  prior  act  of  the  executor 
in  determining  to  sell  the  land.  What  then  was  the  position  of  the 
executor  aft^r  the  execution  of  said  deed,  as  regards  the  power,  and  the 
title  to  the  land?  The  former  was  gone — as  completely  obliterated  as  if 
it  had  never  been  created,  and  the  legal  title  had  never  been  in  him  ; 
after  the  execution  of  the  deed  in  question,  there  was  not  the  shadow 
of  a  power  or  a  title  left  in  the  executor. 

By  the  decree  of  this  court  in  TwaddeWs  Estate  before  referred  to,  the 
executor  was  directed  to  convey  to  the  petitioners  (Mrs.  Twaddell  and 
her  children)  all  his  interest  in,  and  power  and  right  of  control  of  said 
estate.  That  this  order  may  not  leave  the  impression  that  the  court  at 
that  time  regarded  the  executor  as  having  some  interest,  I  will  quote  from 
the  opinion  of  Judge  Peirce: 

"And  they  (the  heirs,)  having  elected  go  to  take,  the  executor  had  no 
further  duty  to  perform  in  respect  of  it.  There  was  no  title  to  the  estate 
vested  in  him,  and  as  the  power  of  sale  was  defeated  by  the  act  of  the 
parties  in  electing  to  take  the  property  ns  land,  there  is  nothivg  in  him  to 
release  or  convey  to  the  partis.  But  as  the  Supreme  Court  has  said,  that 
in  such  cases,  there  rests  a  cloud  upon  the  title,  which  embarrasses  the 
right  of  alienation,  it  is  deemed  best  to  decree  a  conveyance  ty  the 
executors  to  remove  this  cloud." 

The  executor  having  raised  this  cloud  himself,  it  seemed  proper  to 
require  him  to  remove  it;  yet  how  slight  a  cloud  it  is,  may  be  gathered 
from  the  words  of  Judge  Peirce  above  cited.  And  when  we  take  into 
consideration  the  fact  that  in  Kay  vs.  Scates,  1  Wr.  31,  where  the  Supreme 
Court  ordered  a  conveyance  by  the  nominal  trustee,  to  remove  "the 
cloud,"  upon  the  title;  and  in  Jkush  y9.  Lewis,  9  Harris,  72;  &i\d  Kuhn 
vs.  Newman,  where  they  refused  to  order  such  conveyance,  there  was  a 
legal  estate  in  the  trustee,  which  was  always  in  the  line  of  title  to  frighten 
conveyancers;  while  in  this  case,  there  was  never  an  estate  of  any  kind 
in  the  executor,  and  nothing  whatever  in  the  line  of  title  to  disturb  tlje 
members  of  that  profession,  it  is  easily  seen  that  we  have  no  difficultv  in 
arriving  at  the  conclusion  that  the  title  of  the  plaintiffs  is  a  good  market- 
able title  in  fee  simple,  which  the  defendants  are  bound  to  accept.  In 
this  opinion  I  am  sustained  by  all  of  my  colleagues. 

Let  a  decree  be  entered  for  the  plaintiffs. 
.    J.  C.  Longstreth  and  H.  C.  Townsend,  Esqs.,  for  plaiutiffi. 

H.  if.  Dechert,  Esq.,  for  defendant. 
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[Leg.  Int,  Vol.  30,  p.  226.] 

Pickering  et  al.  m  Coates  el  al. 

A  trust  for  the  separate  use  of  a  woman  cannot  be  created,  unlets  she  is  covert,  or  in 
contemplation  of  marriage. 

Opinion  delivered  Jidy  7,  1873,  by 

Paxson,  J. — This  case  was  heard  upon  bill  and  answer.  Elihu 
Pickering  by  his  last  will  and  testament,  admitted  to  probate  in  1849, 
bequeathed  certain  personal  estate  to  the  defendants  in  trust,  for  the  sole 
and  separate  use  of  the  plaintiff},  who  were  his  three  daughters.  The 
trustees  were  directed  to  ^invest  all  sums  of  moneys  coming  into  their 
hands  in  good  ground-rents  or  mortgages  of  real  estate  bearing  interest 
at  least  half  yearly,  and  collect  the  interest  or  income  thereof  as  it  shall 
become  due  and  payable,  and  pay  over  the  same  into  the  hands  of  his 
said  daughters  for  and  during  all  the  term  of  their  natural  lives,  to  and 
*  for  their  sole  and  separate  use  and  benefit,  so  that  the  same  shall  not  be 
in  their  power,  at  the  disposal,  under  the  control,  or  liable  in  any  way 
or  manner  whatever,  of  or  to  the  debts,  contracts  or  any  engagements  of 
any  husband  that  either  of  them  may  have  or  take."  There  is  no  limita- 
tion over  in  terms,  but  by  the  second  paragraph  of  said  will,  the  inten-* 
tion  of  the  testator  would  seem  to  be  clear  that  there  should  be  an  equal 
division  of  his  estate  among  his  children,  after  the  death  of  his  wife,  and 
that  they  should  take  an  estate  of  inhentance. 

Mary  Pickering,  one  of  the  daughters,  intermarried  with  Richard 
Paxsou  before  the  execution  of  the  will,  and  prior  to  the  death  of  her 
father.  The  other  daughters,  Anna  and  Alice  C,  were  uMnarried  at  his 
death,  and  were  not  in  immediate  contemplation  of  marriage.  They 
have  remained  single  to  the  present  time.  The  said  Richard  Paxson  died 
on  the  3d  day  of  February,  1872. 

The  bill  avers  that  the  said  trusts  were  always  invaKd  as  to  Anna  and 
Alice  C,  and  that  since  the  death  of  the  said  Richard  Paxson,  they  have 
heen  inoperative  as  to  his  widow,  the  said  Mary  Paxson.  We  are  asked 
so  to  decree,  and  to  order  that  the  defendants,  trustees,  shall  transfer  and 
assign  to  each  of  the  said  plaintiffs,  her  share  of  the  money,  or  other  trust 
aasets  derived  by  the  said  defendants  from  the  estate  of  the  said  Elihu 
Pickering,  and  held  b^  the  said  defendants  for  the  benefit  of  said  plain- 
tiffs under  the  said  will.  To  this  bill  the  defendants  have  put  in  an 
answer  admitting  all  the  facts  as  therein  alleged,  and  submitting  them- 
selves to  the  order  of  the  court. 

If  this  trust  can  be  sustained  at  all,  it  must  be  as  a  sole  and  separate 
use  trust.  The  exigencies  of  this  case  do  not  require  us  to  follow  and 
note  the  path  of  judicial  decisions  involved  therein.  It  is  sufficient  to 
say  that  under  the  law  as  now  settled,  a  trust  for  the  sole  and  separate 
use  of  a  woman  not  married,  nor  in  immediate  contemplation  of 
marriage,  is  invalid. 

The  marriage  must  be  in  immediate  view  when  this  trust  is  created. 
As  was  said  in  Wells  vs.  McCkiU,  14  P.  F.  S.  207,  "immediate  contempla- 
tion of  marriage  means  a  marriage  presently  in  view  of  the  donor,  to  take 
place  with  a  particular  person  a  Aori  time  after  the  instrument  is  to  go 
mlo  effect." 
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Whether  a  person  is  in  immediate  contemplation  of  marriage  is  a  fact 
to  be  determined  all  the  surroundings  of  each  particular  case.  It  is 
not  necessary  that  it  should  appear  specifically  in  the  will  or  other  in- 
strument creating  the  trusts.  A  contemplated  marriage  is  a  fact  that 
discloses  itself:  Wells  vs.  McCall,  above  cited. 

Two  of  the  testator's  daughters  remained  single  for  a  quarter  of  century 
after  this  will  was  made.  It  cannot  be  said  of  them  that  they  were  in 
immediate  contemplation  of  marriage  at  the  time  of  testator's  death. 
The  remaining  daughter  was  married  at  the  period  last  referred  to,  but 
she  is  now  discovert.  Under  the  authority  of  Smith  vs.  Starr^  3  Wh.  62; 
Hameraley  vs.  Smith,  4  Wh.  126 ;  Harrison  vs.  Brolaskey,  8  Harris,  299 ; 
and  other  cases,  a  trust  for  the  sole  and  separate  use  of  a  married  woman 
ceases  upon  her  becoming  discovert  and  is  not  revived  by  her  second 
marriage.  It  thus  appears  by  the  pleadings  in  this  case,  that  two  of  the 
testator's  daughters  were  not  in  immediate  contemplation  of  marriage  at 
the  time  of  the  testator's  death,  and  as  to  the  thircl,  she  was  discovert  at 
the  time  of  filing  this  bill.  This  is  a  sole  and  separate  use  trust  and 
nothing  more.  Whatever  may  be  the  rule  in  the  English  courts,  it  is 
here  too  well  established  to  be  disturbed  by  authority  else  than  a  legis- 
lative enactment,  that  a  separate  use  for  a  woman  cannot  be  created 
unless  she  b  covert,  or  unless  in  immediate  contemplation  of  her 
marriage:  Potts'  Appeal,  6  Casey,  168;  Dvhs  vs.  Dvbs,  7  Casey,  149 ; 
Jfc^ricte  vs. /SwjytA,  4  P.  F.  8.  245. 

Let  a  decree  be  entered  for  the  plaintifiEi. 

John  Oofortli  and  Wm.  H.  Yerkes,  Esqs.,  for  plaintiflfe. 

[Leg.  Int.,  Vol.  30,  p.  226.] 

SiMSON  vs.  Bates. 

A  court  of  equity  will  not  restrain  a  creditor  from  levying  upon  the  property  of  hk 
debtor's  wife,  when  by  fraud  and  collusion  she  has  been  active  in  defeating  her  hus- 
band's  creditors,  or  when  her  title  to  the  property  is  disputed  The  creditor  has  a 
right  to  test  ownership,  and  she  will  l>e  left  to  her  remedy  at  law. 

Opinion  delivered  July  5,  1873,  by  ,    .  , 

Paxson,  J.— The  plaintiff,  who  is  a  married  woman,  obtained  a 
special  (ex  parte)  injunction  against  the  defendant,  who  is  an  execution 
<jreditor  of  her  husband,  to  restrain  him  from  selling  her  separate  real 
estate.  The  defendant  having  filed  an  answer,  now  moves  to  difisolvo 
■said  injunction.  ,        ,  .  .  , 

The  bill  sets  out  the  plaintiff's  title  to  the  real  estate  in  question,  and, 
alleges  that  it  was  bought  by  her— the  deed  taken  in  her  own  name,  and 
the  property  paid  for  out  of  moneys  received  by  her  from  the  estate  of 
her  mother,  who  was  a  resident  of  the  kingdom  of  Bavaria,  in  which 
country  she  died  in  the  year  1870.        ^    ,    ,     ,    ,  ,       ,  , 

The  answer  of  defendant,  Bates,  sets  forth  that  he  has  no  knowledge 
as  to  the  facts  above  stated,  but  that,  "from  the  best  of  his  information," 
he  believes  them  to  be  untrue,  so  far  as  they  relate  to  the  purchase- 
money  of  said  premises.  , .  ,    v  ^     c  .x. 

It  also  avers  that  tho  judgment  under  which  the  property  of  the 
plaintiff  had  been  levied  upon  was  recovered  in  the  District  Court  of 
this  city  against  Zachariah  Simson,  the  husband  of  plaintiff,  and  one 
William  N.  Dewees,  trading  as  Simson  &  Dewees,  in  an  action  brought 
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to  recover  the  value  of  certain  goods  Bold  to  said  firm,  and  delivered  to 
them  at  their  store,  No.  429  Race  street;  that  the  said  Zachariah  Simson 
filed  in  said  suit  an  affidavit  of  defence,  in  which  he  alleged  under  oath, 
inter  cUia,  "  that  he  is  not  a  partner  in  the  firm  of  Simson  &  Dewees, 
hut  that  the  said  firm  is  composed  of  Nannie  Simson  (plaintiff)  and 
William  N.  Dewees."  Said  answer  further  alleges  that  the  defendant 
issued  an  execution  upon  said  judgment,  under  which  the  goods  in  said 
store  were  levied  upon ;  whereupon  the  said  Nannie  Simson  claime<l  to 
be  the  owner  of  said  goods,  and  gave  the  sheriff  notice  to  that  efi*ect. 
Further,  that  upon  a  pluries  writ  of  fieri  facias  issued  upon  said  judg- 
ment, he  caused  a  levy  to  be  made  upon  the  goods  in  said  store,  as  well 
as  upon  the  household  furniture  at  the  residence  of  the  said  Zachariah 
Simson,  No.  1828  North  Seventh  street,  and  that  the  said  Nannie  Simson 
claimed  that  she  was  the  owner  of  said  household  goods,  and  also  joint 
owner  with  one  Charles  Badenfield,  of  the  goods  and  chattels  in  said 
store,  of  which  the  sheriff*  was  duly  notified. 

Hunter's  Appeal,  4  Wr.  194,  deckled  that  "  under  the  act  of  11th  of 
April,  1818,  and  12th  of  April,  1860,  the  levy  and  sale  of  a  wife's  real 
estate  by  a  creditor  of  her  husband's  on  execution  against  him,  is  con- 
trary to  law,  and  may  be  restrained  by  injunction,"  with  the  qualifica- 
tion that  "  in  order  to  authorize  the  interference  of  a  court  of  equity,  a 
clear  ca«)e  of  title  in  the  wife  under  the  acts  of  1848  and  1850  must  be 
made  out ;  otherwise  the  court  will  not  interfere,  but  leave  the  parties  to 
their  remedy  at  law."  In  the  case  above  cited  the  title  of  the  wife  was 
not  disputed  by  plea,  answer  or  demurrer.  In  a  latter  case,  Wincfi's 
Appeal,  11  P.  F.  S.  424,  the  Supreme  Court  held,  that  "  when  the  title 
of  a  wife  is  disputed,  and  when  a  creditor  has  a  right  to  proceed  against 
the  property  to  test  the  title,  it  is  error  to  assume  jurisdiction  in  equity 
and  enjoin  against  the  creditor's  execution,  and  thus  withdraw  the  facts 
from  a  jury,"  and  that  **  equity  will  restrain  a  creditor  only  when  he  la 
clearly  and  indisputably  proceeding  against  right  and  justice  to  use  the 
process  of  the  law  to  the  injury  of  another." 

A  creditor  of  the  husband  has  a  right  to  levy  upon  and  sell  whatever 
interest  he  may  believe  the  latter  has  in  the  real  estate  of  his  wife.  It 
ia  only  when  the  process  of  the  court  is  used  against  admitted  right,  to 
the  injury  of  the  wife,  that  equity  will  interfere.  Nor  will  it  aid  tho 
wife  when  she  has  been  guilty  of  fraud  or  collusion  with  her  husband, 
whereby  his  creditors  are  kept  at  bay.  We  are  not  prepared  to  say  in 
this  case  that  the  plaintiff  has  been  guilty  of  such  fraud  or  collusion  ; 
but  the  allegations  m  the  answer  certamly  show  that  she  has  been  active 
in  defeating  the  creditors  of  the  firm  of  which  her  husband  was  a  mem- 
ber. She  may  have  been  right  in  all  this.  We  cannot  say  she  is  not, 
without  prejudging  her  cdse;  but  it  is  sufiScient  to  indicate  that  tho 
defendant  is  not  using  his  execution  for  the  purpose  of  oppression,  or  of 
inflicting  wrong  or  injury  to  the  plaintiff*.  He  is  merely  pursuing  his 
legal  remedies  under  considerable  difficulties.  I  do  not  think  the  case 
one  in  which  equity  ought  to  interfere.  If  the  property  should  be  sold, 
the  title  can  be  tested  in  an  action  of  ejectment  and  the  facts  passed  upon 
by  a  jury.    The  plaintiff*  should  be  left  to  her  remedy  at  law. 

Injunction  dissolved. 

Walter  J.  Budd,  Esq.,  for  plaintiff*. 

/>.  jR,  Patterson,  Esq.,  for  aefendant. 
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[Leg.  Int,  Vol.  80.  p.  226.] 
Ash  vs.  Bowen. 

The  court  declines  to  make  a  decree  upon  a  judgment  pro  covfeuo  which  appears  to 
have  been  taLen  collusiveiy. 

Id  equity.    Opinion  delivered  July  5,  1873,  by 

Paxson,  J. — We  are  asked  in  this  ease  to  decree  that  the  trust  created 
by  one  of  the  plaintiffi,  Ellen  Margaretta  Ash,  nee  Narland,  by  her 
indenture  of  lltn  of  April,  1856,  is  invalid,  for  the  reason,  as  alleged  in 
the  bill,  that  at  the  time  of  the  execution  of  said  dee<l,  and  the  creation 
of  said  trust,  she  was  neither  married,  nor  in  immediate  conteinplatiou 
of  marriage.  The  bill  avers  that  at  that  time  she  did  not  know  Thomas 
Reeves  Ash,  with  whom  she  has  since  intermarried,  and  who  is  joined 
with  her  as  plaintiff. 

To  the  said  bill,  the  defendants,  who  are  the  trustees  named  in  the 
deed,  have  not  filed  either  a  plea,  answer,  or  demurrer.  The  learned 
counsel,  who  at  one  time  represented  them,  for  reasons  which  were  no 
doubt  satisfactory,  hj  leave  of  court  withdrew  his  appearance  for  said 
defendants;  after  which  a  judgment  pro  confeaso  by  default  was  entered 
against  them.  Upon  this  state  of  the  record  the  plaintiff  moves  the  court 
for  a  decree  in  her  favor. 

We  cannot  close  our  eyes  to  the  fact  that  there  is  collusion  in  this 
case.  We  are  asked  to  strike  down  this  trust,.and  order  a  reconveyance 
of  the  trust  estate  to  the  eestid  que  irud  upon  her  mere  statement,  and  to 
take  what  we  cannot  but  regard  as  a  collusive  judgment  by  default  as 
establishing  the  averments  of  the  bill.  This,  notwithstanding  the  fact, 
which  appears  of  record,  that  the  plaintiff,  Ellen  Margaretta  Narland,  was 
married  to  her  husband,  Thomas  Reeves  Ash,  in  less  than  one  year  from 
the  execution  of  her  deed  of  trust.  It  may  be,  as  she  alleges  in  the  bill, 
that  she  did  not  know  him  at  the  time  she  executed  said  deed ;  yet  a 
due  regard  for  the  proper  administration  of  equity  prevents  our  entering 
any  decree  in  the  present  state  of  this  record. 

Under  all  the  peculiar  circumstances  of  the  case,  let  the  judgment  pro 
eonfesso  be  opened,  an  answer  put  in  by  the  defendants,  and  proofe  taken, 
if  necessary.  The  cause  will  then  be  ripe  for  a  hearing  upon  the  merits. 
At  present,  we  decline  to  make  any  decree. 

8,  Davis  Page^  Esq.,  for  plaintifls. 

[Leg.  Int.,  Vol.  80,  p.  226.] 

Commonwealth  ex  rel.  Charles  Brechemin  vs.  The  Union  Burla^l 

Ground  Society. 

Membership  of  a  corporation — Right  to  vote. 

Petition  for  mandamus.    Opinion  delivered  July  5,  1873,  by 
Ludlow,  J. — By  the  petition  filed  in  this  case,  we  are  asked  to  com- 
mand "The  Union  Burial  Ground  Society  of  the  city  and  county  of 
Philadelphia,"  to  receive  the  vote  of  one  Charles  Brechemin. 

The  right  of  the  relator  to  vote  depends  upon  the  organic  law  of  the 
society ;  to  that,  and  to  that  alone,  can  we  look  for  a  solution  of  the 
question  now  before  the  court 
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It  will  hardly  be  contended  that  a  person  who  is  not  a  member  of  the 
society  could  vote,  unless  some  such  right  existed  in  the  charter,  or  in  a 
by-law  passed  under  the  authority  of  the  charter ;  and  when,  therefore, 
we  find  an  absence  of  any  provision  relating  to  persons  who  are  not 
members,  we  are  necessarily  confined  to  the  rights  of  those,  and  those 
only,  who  are  members. 

In  the  second  article  of  the  charter,  we  find  a  provision  which  clearly 
declares  who  shall  be  the  members  of  this  society,  "  it  shall  consist  of 
such  persons,  citizens  of  this  Commonwealth,  who  may  be  admiUed  mem- 
bers, and  comply  with  the  articles  and  rules  hereinafter  mentioned/' 

The  relator  and  those  he  now  represents  never  have  been  admitted 
into  the  membership. 

It  is,  however,  argued  that  the  heirs  and  legal  representatives  of  one 
Louis  Brecheroin  have  a  right  to  vote,  because  a  lot  had  been  sold  to 
one  William  Martin,  '*  his  heirs  and  assigns  forever,*'  in  1828,  and  the 
relators  claim  by  assignment  from  and  under  the  orieinal  grantee. 

Under  the  constitution,  article  11,  we  presume  William  Martin  tt> 
have  been  a  member,  but  we  are  at  a  loss  to  understand  how  a  convey- 
ance to  Martin,  his  heirs  and  assigns,"  could  confer  upon  his  leeal 
representatives  in  the  ownership  of  the  lot  merely,  the  personal  rights 
which  are  conferred  upon  persons,  citiaens  of  the  Commonwealth,  and 
who,  as  such,  were  admitted  members,  the  rights  of  membership. 

The  resolution  of  7th  of  February,  1859,  was  evidently  intended  to 

Cermit  a  representation  of  the  owners  of  lots  not  members  of  the  society, 
y  a  legal  member ;  hence  *'  any  members  dulv  authorized  by  a  family 
or  owner  of  a  lot,  and  bringing  the  deed,  shall  be  entitled  to  vote  and 
participate  in  the  meeting  of  the  society." 

If  any  other  construction  can  be  placed  upon  this  resolution,  then  it 
is  in  conflict  with  the  constitution,  for  no  person  can  be  a  member 
unless  he  shall  be  admitted  as  such. 

An  attempt  was  made  to  remedy  a  defect  in  the  constitution  b^  the 
pa^ge  of  additional  by-laws,  but  that  this  could  not  be  accomplished 
will  appear  by  reference  to  article  25,  chapter  1,  of  the  constitution, 
which  declares  that  alterations  and  amendments  may  be  made,  ''Pro- 
vided, there  be  not  less  than  one  hundred  at  the  meeting." 

It  is  not  pretended  that  members  to  the  number  of  one  hundred  ever 
attended  the  meetings,  and  hence,  any  by-laws  or  resolutions  which 
changed  radically  the  qualifications  of  members,  or  the  test  of  member- 
ship would  be  null  and  void. 

On  the  whole  case  we  are  of  the  opinion  that  the  relators  have  no 
rights  as  members  technically  so  callcKi,  under  the  constitution,  and  we 
must,  upon  the  pleadings,  enter  judgment  upon  the  demurrer  for  the 
defendants. 
John  Hanna,  Esq.,  for  plaintifiT. 
Oeorge  D.  Budd,  Esq.,  for  defendants. 
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[Leg.  Int.,  Vol.  SO,  p.  256.] 

Wbbt  Philadelphia  Passbnoer  Railway  Company  vs.  The  City 
OF  Philadelphia  et  al. 

1.  A  pasaenffer  railway  company  having  laid  their  road  in  the  streets  of  the  city  of 

Philadelphia,  under  authority  of  a  charter  from  the  State,  are  liable  to  the  regu- 
lations adopted  by  oounoila  for  the  presenration  of  the  public  rights  in  the 
highway. 

2.  But  where  an  obstruction  arises  by  the  laying  of  another  railway  track  on  the  same 

street,  under  a  subsequent  charter,  it  is  not  reasonable  ground  to  authorise  a  city 
ordinance  to  require  the  removal  of  the  first  track,  anasuch  removal  by  the  city 
authorities  is  illegal,  and  will  be  restrained  by  inunction.  Such  removal  is  not 
a  public  work  under  the  act  of  April  8th,  1846. 

8.  A  passenger  railway  company  having  accepted  their  charter  with  the  knowledge 
that  the  city  posseraed  the  most  ample  power  to  legislate  by  ordinance  as  to  her 
streets  and  highways,  to  make  all  needed  regulations  for  the  most  convenient 
enjoyment  of  the  same,  by  the  citizens  of  the  Commonwealth,  they  are  bound  by 
an  implied  agreement  to  bold  their  special  privileges  subject  to  a  proper  exercise 
of  this  power  by  the  councils  of  the  oit^. 

4.  The  vital  question  in  every  such  case  ii,  is  the  regulation  or  order  of  the  municipal 
authority  reasonable  and  necessary?  If  it  is,  it  will  be  maintained ;  if  it  is  not, 
it  will  be  set  aside. 

Opinion  delivered  July  25,  1873,  by 

Allison,  P.  J. — On  the  2l8t  day  of  Jane,  1873,  the  councils  of  the 
city  of  Philadelphia  passed  an  ordinance,  which  orders  the  straightening 
of  the  tracks  of  the  West  Philadelphia  and  Union  Passenger  Railway 
Companies  on  Market  street. 

This  ordinance  directs  the  companies  to  remove  their  tracks  to  the 
central  parts  of  Market  street,  between  Front  and  Broad  streets,  upon 
such  lines  and  in  such  contiguity  as  the  chief  engineer  and  surveyor 
may  direct  In  defttult  of  a  compliance  with  the  requirements  of  the 
ordinance,  the  chief  commissioner  of  highways  is  directed  to  cause  the 
same  to  be  done,  and  the  city  solicitor  b  empowered  to  collect  the  cost 
of  change  of  track  from  said  companies. 

The  execution  of  this  ordinance  is  opposed  by  the  plaintiffi,  and  an 
injunction  is  asked  to  restrain  the  officers  of  the  city  from  carrying  it 
into  effect,  on  the  ground  of  a  want  of  power  in  the  city  of  Philadel- 
phia to  take  from  them  any  of  their  existing  lines  or  tracks  of  railway, 
or  to  su^titute  any  other  line  or  track  for  that  which  the^  now  have,  or 
to  impose  any  charge  or  burden  upon  them.  The  plaintiffs  further  say 
they  are  advised  that  by  no  act  of  assembly  have  thev  any  right  or 
franchise  to  lay  new  tracks  in  different  locations  from  those  long  since 
adopted  and  laid  down  by  them,  and  to  accept,  use  or  operate  any  such 
new  line. 

This  general  proposition  is  denied  by  the  defendants,  and  the  execu- 
tion of  flie  power  which  they  claim  is  defended ;  first,  on  the  general  cor- 
porate authority  of  the  city,  as  expressed  in  the  act  of  consolidation, 
and  the  charter  of  the  city,  which  was  supplied  by  the  act  of  1854, 
which  latter  act  contains  the  express  stipulation  that  in  addition  to  the 
new  powers  granted  to  the  city  by  the  act  of  consolidation,  should  also 
be  retained  those  which  had  tneretofore  been  conferred  on  the  munici- 
pality. These  powers  of  regulation  and  control  were  most  comprehen- 
sive in  their  scope  and  operation.  Over  the  streets  and  highways  of  the  • 
city  ample  authority  is  given.   Thb  includes  the  right  to  lay  out  and 
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establish  streets,  determine  lines  and  grades,  pave  and  keep  them  in 
repair,  and  generally  to  see  that  the  free  and  common  right  to  an 
unobstructed  passage  over  them  is  secured  to  the  public.    In  the  case 
of  the  CominonweaWi  vs.  The  Central  Pcuieenger  Railway  Company,  2  P. 
F.  Smith,  506,  the  Supreme  Court  have  decided  that,  to  a  certain 
extent,  the  city  is  the  owner  of  the  highways  within  her  boundaries. 
The  power,  therefore,  of  the  city  to  regulate  the  use  of  the  streets  for 
the  public  welfare  is  a  near  approach  to  an  absolute  power,  aud  no 
authority  short  of  the  Legislature  may  abridge  the  dominion  which  the 
municipality  possesses  over  highways,  when  that  dominion  is  exercised 
inside  of  the  grant  of  municipal  corporate  authority.    That  the  Legb- 
lature  may  do  this  is  beyond  question  ;  that  which  it  has  given  to  the 
local  government  it  may  take  from  it;  it  may  entirely  abrogate  the 
power  of  the  city  over  streets ;  or  it  may  modify  or  change  the  same 
according  to  its  will  or  caprice.    In  the  exercise  of  this  right,  grants  are 
every  year  made  to  private  corporations,  or  to  associations  of  in- 
dividuals, of  limited  and  restricted  use  of  roads  and  streets,  and  to  the 
extent  of  such  grant,  in  any  given  case,  is  the  general  power  of  ft 
municipality  abridged.    And  yet  these  grants  of  special  privileges 
must,  in  order  to  control  or  override  the  general  powers  of  a  public 
corporation,  be  clearly  conferred.    In  the  case  of  the  CommissionerB  vs. 
Om  Company,  2  Jones,  320,  the  court  say,  any  ambiguity  in  the  grant 
must  be  construed  against  them,  and  in  lavor  of  the  public.   The  rule 
of  construction  is,  that  in  all  such  cases,  any  ambiguity  in  the  charter 
must  operate  against  the  corporation  and  in  lavor  of  the  public.    In  the 
Trenton  Water  Company,    Pennsylvania  Law  Journal,  32,  the  rule  is 
stated  tlius:  Private  corporations  take  their  rights  subject  to  the  rights 
of  individuals  and  communities ;  and  the  strong  presumption  of  law  is 
always  against  unconditional  adverse  privileges.    This  doctrine  was 
recognized  and  acted  on  by  this  court  in  the  case  of  the  Norih  Penruyl- 
tania  Railroad  vs.  Stone,  3  Phila.  R.  421,  where  the  city,  by  several 
acts  of  assembly,  w'as  authorized  to  culvert  Cohocksink  creek.  The 
pktintifT  was  also  by  an  act  of  assembly  empowered  to  construct  a  rail- 
road upon  certain  streets  of  the  city.    We  held  that  the  city  could 
temporarily  remove  the  railway  of  the  plaintiffs,  to  the  extent  to  which 
the  same  was  necessary  in  the  execution  of  its  undoubted  right  to  build 
the  culvert;  that  the  interests  of  the  private  corporation  must  for  a 
time  give  way  before  the  higher  right  of  the  public,  whose  convenience, 
comfurt  and  health  were  all  to  be  conserved  by  the  construction  of  the 
culvert. 

To  this  may  also  be  added  the  general  principle  that  where  a  private 
corporation  accepts  the  grant  of  a  franchise  upon  a  highway,  over  which 
a  nninieipality  possesses  a  general  power  of  regulation  and  control  for 
public  purposes,  it  accepts  its  special  privileges  upon  the  implied  con- 
dition that  it  holds  them,  subject  to  the  reasonable  and  necessary  exercise 
of  the  general  power  of  the  municipality.  **  Until  the  Legislature  ovef- 
rides  the  local  authorities  their  jurisdiction  is  not  ousted Philadelphia 
T8.  The  Lombard,  etc.,  Railway,  3  Grant,  405. 

We  do  not,  therefore,  agree  with  the  plaintifls  in  the  radical  position 
on  which  they  rest  their  application  for  an  injunction,  asserting  that 
they  are  beyond  all  municipal  control,  in  regard  to  a  modification,  or 
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change  of  the  lines  and  track  of  their  road,  even  when  such  modification 
is  required  by  public  necessity  or  convenience.  We  hold,  on  the  contrary, 
that,  having  accepted  their  charter  with  the  knowledge  that  the  city 
possessed  the  most  ample  power  to  legislate  by  ordinance  as  to  her  streetM 
and  highways,  to  make  all  needed  regulations  for  the  most  convenient 
enjoyment  of  the  same,  by  the  citizens  of  the  Commonwealth,  they  arc 
bound  by  an  implied  agreement  to  hold  their  special  privileges  subject 
to  a  proper  exercise  of  this  power  by  the  councils  of  the  city.  This 
looks  to  r^ulation  only  of  the  franchises  of  the  corporation,  not  to  a 
restriction  or  destruction  of  corporate  rights,  and  this  regulation  must 
1)6  reasonable  and  necessary  for  common  benefit,  not  in  restraint  of  trade 
or  imposing  a  burden  without  an  apparent  benefit :  Ooddard'a  Case,  IG 
Pickering,  504  Upon  this  principle  the  case  in  2  Jones,  320,  of  Com- 
misgionera  vs.  The  Oas  Qnnpany,  was  decided.  An  ordinance  of  the 
Northern  Liberties,  prohibiting  the  opening  of  streets  for  the  purpose 
of  laying  gas  mains  between  X)ecemDer  and  March,  was  held  to  be  a 
reasonable  regulation,  which  bound  the  private  corporation ;  and  an 
ordinance  which  prohibited  the  gas  company  from  opening  streets  for 
the  purpose  of  introducing  gas  into  dwellings  was  declared  to  be  null 
and  void,  as  an  unreasonable  exercise  of  authority.  The  vital  question 
in. every  such  case  is,  is  the  regulation  or  order  of  the  municipal  authority 
reasonable  and  necessary?  If  it  is,  it  will  be  maintained  ;  if  it  is  not,  it 
will  be  set  aside. 

This  principle  must  not  be  confounded  with  that  which  was  asserted 
in  the  case  of  The  West  Philadelphia  P.  IL  IF.  Co,  vs.  The  Commiss^ioners 
of  Publie  Buildings,  Legal  Intelligencer  of  March  28,  1873.  It  was 
asserted  upon  the  argument  that  the  ruling  in  that  case  was  conclusive 
of  the  present  motion  in  favor  of  the  plaintifis.  We  then  said  the  act 
of  August  5, 1870,  under  which  the  defendants  claimed  a  right  to  take 
possession  of  a  portion  of  the  track  and  roadway  of  the  plainti^s,  whereby 
their  property  in  this  portion  of  the  road,  and  all  corporate  franchises 
incident  thereto,  were  utterly  destroyed,  was  null  and  void  ;  because  it 
was  in  conflict  with  the  constitution  of  the  State,  which  declares,  that 
private  property  shall  not  be  taken  for  public  use  without  first  making 
or  securing  compensation  to  the  owner.  We  also  said :  It  is  true  the 
defendants  have  proposed  to  give  a  new  line  or  route  of  railway  to  the 
plaintifis  as  a  substitute  for  that  which  they  intend  to  take  from  them. 
This  route  diverees  from  complainant's  tracks  at  Merrick  street,  and  is 
carried  around  the  north  and  south  sides  of  the  proposed  new  buildings, 
etc.  Our  answer  to  this  was,  this  would  be  satisfactory,  if  it  were  not 
for  two  substantial  objections.  First,  plaintiffs  have  not  the  power  to 
accept  the  offer  of  defendants ;  and  second,  the  defendants  possess  no 
such  rights  as  they  propose  to  confer  on  the  plaintifi^s.  The  general 
remarks  which  follow  this  sentence,  in  the  opinion  of  the  court,  as  to  the 
want  of  power  in  plaintiffs  to  lay  new  tracks  on  Market  street,  must  be 
taken 'in  connection  with  the  point  then  under  consideration ,  namely,  a 
change  of  route  of  the  Market  street  road,  and  the  power  to  change 
location  of  track  on  Market  street  at  the  will  of  the  plaintiffs,  aqd  of 
their  own  motion,  which  is  an  entirely  different  question  fn)m  that  which 
arises  when  the  city  becomes  the  actor,  and  irom  the  highest  considera- 
tions of  public  policy  and  necessity,  undertake  to  regulate  the  use  of  the 
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street  by  ordinance,  prescribing  a  change  in  location  of  a  track  of  a  rail- 
way in  a  street  If  this  does  not  amount  to  a  destruction  of  corporate 
franchise,  or  to  a  serious  injury  to  them,  and  if  common  benefit  makes  it 
proper  and  necessary  that  it  should  be  dune,  we  think  it  is  within  the 
power  of  the  municipality  to  direct  such  change,  and  to  see  that  it  is 
acoomplished.  But  the  defendants  further  argue  against  the  injunction, 
upon  the  ground  that  by  an.  express  stipulation  of  their  act  of  incorpora- 
tion, the  piaintiflfs  have  agreed  to  the  exercise  of  the  power  now  sought 
to  be  enforced.  The  12th  section  of  the  act  of  May  19,  1857,  appen- 
dix to  P.  L.  1858,  page  687,  provides  that  councils  may,  from  time  to 
time,  by  ordinance,  establish  such  regulations  in  regard  to  said  railway 


laying  water  and  gas  pipes  in  and  along  said  street,  and  to  prevent 
obstrucUona  thereon. 

The  preamble,  if  it  may  be  regarded  as  explaining  the  true  purpose 
and  object  of  the  ordinance  of  June  21, 187  3,  recites  that  the  tracks  of  the 
two  companies  are  so  laid  as  to  occasion  inconvenience  to  the  business 
men  on  Market  street,  and  to  others  having  occasion  to  use  the  same.. 
This  in  effect  declares  the  tracks  as  now  laid  to  be  an  obstruction  to  the 
business  of  the  street.  But  it  is  not  that  kind  of  obstruction  contem- 
phited  by  the  twelfth  section  of  the  charter  of  the  company,  which  the 
city,  by  this  grant  of  express  power,  is  authorized  to  remove.  Ordinances 
paaaed  under  this  section  could  only  prescribe  regulations  in  relation  to 
tlie  road,  in  connection  with  laying  pipe,  etc.,  and  to  prevent  olistructions 
thereon,  on  the  railway.  This  evidently  has  reference  to  the  travel  of 
wagons  on  the  track  in  such  manner  as  to  prevent  obstruction  of  the 
cars ;  regulate  stoppages  at  intersections  of  streets ;  the  rate  or  8|>eed  of 
travel  on  the  road ;  so  that  cars  might  not  obstruct  the  travel  of  other 
persons  on  the  street,  or  by  being  themselves  obstructed,  constitute  an 
obstruction  thereon. 

This  is  wholly  distinct  from  the  track  or  roadway,  being  in  itself  a 
hindrance  or  obstruction  to  the  business  of  the  street.  That  the  twelfth 
section  of  the  charter  of  the  plaintiffs  gives  to  the  city  power  to  remove 
obstructions  from  the  road,  and  not  from  the  street  generally,  is,  we 
think,  evident,  from  the  fact,  that  the  city  needed  no  such  grant  of 
authority,  as  the  defendants  contend  is  con&rred  by  the  act  of  1858.  It 
poffiessed  at  that  time  most  sufficient  authority  to  clehr  obstructions  from 
public  highways,  hut  when  the  right  was  conferred  on  the  plaintiffs  to  lay 
their  road  on  Market  street,  the  power  was  reserved  to  the  city,  to 
legislate  for  the  removal  of  obstructions  from  the  railway,  if  necessary. 
We  do  not  think  this  point  is  well  taken. 

The  defendants  also  ground  their  resistance  to  the  application  of 

Slaintifi^,  on  the  act  of  April  8, 1846,  which  prevents  the  courts  in  Phila* 
elphia  granting  or  contmuing  injunctions  against  the  erection  or  use  of 
any  public  works  of  any  kind,  erected,  or  in  progress  of  erection,  under 
authority  of  an  act  of  the  Legislature,  until  questions  of  title  and 
damages  shall  be  submitted,  and  finally  decided  by  a  common  law  court. 

We  think  it  would  be  straining  this  law  beyond  its  true  meaning,  to 
hold  that  a  mere  change  in  the  location  of  railway  tracks  of  two  private 
corponitious  upon  the  street  can  be  construed  to  fall  under  the  designa* 
tion  of  ''public  works."   Nor  can  it  with  truth  be  asserted  that  such 


as  may  be  required  for  the 


grading,  cul verting,  and 
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works  have  been  erected,  or  that  they  are  in  progress  of  erection ;  for 
the  removal  and  replacement  of  the  tracks,  so  far  from  having  been 
erected  or  completed,  has  not  even  been  commenced.  The  public  work 
contemplated  and  already  begun,  is  the  repaying  of  the  street;  this  is  to 
be  done  for  the  benefit  of  the  entire  community,  at  public  cost  But  if 
the  railway  tracks  are  to  be  shifted  to  the  centre  of  the  street,  they  are 
and  will  continue  to  be  the  private  property  of  priyate  corporations. 
Nor  is  it  intended  that  the  city  shall  Dear  the  burden  of  effecting  the 
change,  the  ordinance  providing  that  each  corporation  shall  be  compelled 
to  reimburse  the  city,  if  the  outlay  is,  in  the  first  instance,  required  to 
be  paid  out  of  the  treasury  of  the  municipality.  That  the  work  may  be 
done  by  the  agents  of  the  city,  if  done  for  individual  corporations,  cloes 
not  make  it  public  work  or  public  property;  it  remains  the  property  of 
private  owners.  We  do  not  agree  with  the  plaintifi?,  however,  that  be- 
cause the  work  is  not  done  under  a  special  act  of  the  Legislature,  that 
it  b  wanting  in  sufficient  legislative  authority,  if  there  is  in  the  act  of 
incorporation  of  the  city,  or  its  supplements,  to  be  found  a  grant  of 
general  power,  sufficient  to  authorize  them  to  remove  the  plaintiflb* 
tracks  of  railway.  It  may,  in  such  case,  be  properly  said  to  be  done 
under  the  authority  of  an  act  of  the  Legislature. 

This  brings  us  back  to  the  question,  is  tlie  proposed  interference  by 
couucils  with  the  right  of  plaiutifiTs  to  continue  to  u^e  their  road  as  now 
constructed,  justified  by  the  law  of  necessity?  Is  the  ordinance  a  reason- 
able and  proper  ordinance?  Nor  must  it  be  forgotten  that  all  that  is 
proposed  to  be  done,  is  to  regulate  the  enjoyment  of  corporate  franchises, 
not  to  destroy  them,  as  was  done  by  the  action  of  the  huildiug  commis- 
sioners taking  absolute  possession  of  the  road  between  Juniper  and 
Merrick  streets.  The  ordinance  does  not  aver  that  the  tracks  of  the 
railway  of  the  plaintifiTs  as  they  have  heretofore  existed,  or  that  their  use 
by  the  company  plaintiff,  have,  or  do  now  of  themselves  occasion  incon- 
venience, to  any  portion  of  the  public;  but  it  is  asserted  that  they  do  so 
in  connection  with  the  tracks  of  the  Union  Passenger  Railway.  This 
is  not  such  an  averment  of  inconvenience  or  obstruction  as  we  can  con- 
sider as  at  all  conclusive  of  the  fact  itself  If  the  hardship  recited  in  the 
ordinance  be  not  occasioned  by,  or  is  not  properly  chargeable  upon  the 
plaintiff*,  but  by  something  which  another  has  done,  it  is  much  more 
reasonable,  and  it  is  every  way  proper,  to  first  endeavor  to  cure  the 
existing  evil  by  removing  its  cause,  and  not  inflict  punishment  upon 
those  who  have  not  offended.  If  the  removal  of  both  tracks  of  railway 
from  their  present  location  nearer  to  the  centre  of  the  street  is  a  public 
necessity;  if  common  benefit  or  general  advantage  demand  it,  let  it  be 
done  as  councils  have  ordained ;  but  if  the  whole  of  the  inconvenience 
arises  from  the  fact  that  the  Union  Passenger  Railway  have,  without  a 
necessity  to  justify  it,  exercised  their  right  to  lay  their  tracks  upon 
Market  street  in  such  a  manner  as  to  have  occasioned  all  the  mischief, 
then  the  evil  ought  to  be  abated  by  the  removal  of  their  tracks  to  another 
portion  of  the  highway.  A  personal  inspection  of  the  street  has  satis- 
fied us  that  this  can  be  done,  and  if  in  this  we  are  mistaken,  we  hold 
ourselves  open  to  correction,  and  to  such  a  modification  of  the  order, 
which  we  propose  to  make,  as  may  appear  proper  under  the  circumstances 
of  the  case.    Between  Eighth  and  Ninth  streets  the  north  track  of  the 

Digitized  by  Google 


CX)URT  OF  COMMON  PLEAS,  PHILA.  75 


Union  road  can  be  laid  near  the  eestre  of  the  street,  and  south  of  iht 
northernmost  track  of  the  plaintiff),  coDnecting  with  the  Union  track,  as 
now  laid,  at  the  intersection  of  Ninth  and  Market;  this  will  take 
uvray,  as  it  appears  to  us,  all  cause  of  objection  west  of  Eighth  street 
Aud  on  the  south  side  of  Market  street  the  inconvenience  can  oe  removed 
liy  placing  the  southerly  track  of  the  Union  road  north  of  the  southern* 
most  track  of  the  roadway  of  plaintiff!^.  There  appears  to  be  ample 
Kfiace  in  the  centre  of  the  street  for  this  readjustment  of  tracks,  except 
f'lr  a  short  distance  west  of  Third  street.  But  this  difficulty  can  be 
obviated  by  straightening  the  track  of  plaintiffs  on  the  south  side  of 
Market  street  west  of  Third,  so  as  to  make  the  space  between  the  tracks 
«»f  the  Market  street  road  uniform  from  Third  to  Seventh  streets.  The 
Union  road  can  cross  the  track  of  plaintiffs  at  the  intersection  of  Third 
and  Market  streets  to  connect  with  their  track  as  now  laid  from  Third 
street,  east 

It  is  possible  that  it  may  be  necessary,  if  this  plan  is  adopted,  that  the 
Union  track  must  cross  that  of  the  plaintiff  west  of  Eighth  street;  if 
this  is  found  to  be  the  case,  and  if  the  connection  cannot  be  made  at  the 
intersection  of  Eighth  and  Market,  then  I  shall  require  the  plaintiflb 
to  agree  to  such  a  crossing  of  their  track  at  this  point,  or  if  thev  do  not 
fon^e  ttiis,  I  will  dksolve  the  injunction  so  far  as  it  applies  to  tlie  street 
between  Eighth  and  Ninth  streets. 

This  arran^ment,  if  practicable,  renders  unnecessary  any  disturbance 
of  the  plaintiffi  in  the  enjoyment  of  their  franchises,  which  they  have 
possessed  since  1858,  and  which  they  are  entitled  to  continue  to  enjor 
until  the  public  benefit,  or  the  general  welfare  of  the  community,  shall 
jostify  any  interference  with  them,  by  way  of  regulation,  by  the 
corporate  authorities  of  the  city. 

Until  further  orders  the  injunction  is  continued. 

Theodore  Ouyler,  Esq.,  for  plaintifl^. 

R,  K.  WilUon,  Esq.,  for  city. 

[Leg.  Int,  Vol.  80,  p.  257.] 

West  End  Passenger  Railway  Company  op  Philadelphia  v8. 
The  Philadelphia  City  Passenger  Railway  Company  et  al. 

The  act  incorporating  the  defendants  authorising  them  to  extend  their  road  at  any 
time,  repeals  the  19th  section  of  the  act  of  1849,  as  (ar  as  it  applies  to  them. 

Motion  for  a  special  injunction.  Opinion  delivered  August  5, 1873,  by 
Peirce,  J. — This  injunction  ia  asked  for  to  restrain  the  defendants 
from  constructing  a  railway  on  Lancaster  avenue,  upon  the  grounds  that 
they  have  no  authority  in  law  for  the  construction  of  their  proposed 
railway,  and  that  it  will  interfere  with  the  rights  and  franchises  of  the 
plaintifl^,  who  are  authorized  to  lay  a  railway  on  a  portion  of  said 
avenue. 

Since  the  recent  decisions  of  the  Supreme  Court,  in  the  cases  of  the 
thion  Pcmenger  Railway  Company  vs.  The  West  Philadelphia  Passenger 
Railway  Company^  and  in  the  matter  of  the  opening  of  Fifteenth  and 
Sixteenth  and  Norris  streets  through  Monument  Cemelery,  it  is  difficult' 
to  say  what  is  and  what  is  not  a  violation  of  Article  XL,  Section  8,  of 
the  donstitution  of  the  State«  which  declares  that  "no  bill  shall  be^ 
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passed  by  the  Legislature  concerniog  more  than  one  subject,  which  shall 
be  clearly  expressed  in  the  title,  except  appropriation  bills." 

In  the  light  of  the  last  decision  of  the  Supreme  Court,  that  of  the 
Monument  Cemetery  matter,  there  is  certainly  no  such  palpable  violation 
of  that  article  of  the  constitution  in  the  acts  of  assembly  complained  of 
in  this  case  as  would  justify  a  court  not  of  final  resort  in  pronouncing 
them  unconstitutional  on  a  motion  for  a  preliminary  injunction. 

The  next  objection  of  the  plaintiffs  is,  that  the  fourth  section  of  the 
supplemental  act  of  April  13, 1868,  gives  no  authority  to  the  defendants 
to  construct  the  railway  proposed  by  them.  That  section  is  as  follows, 
viz. :  Section  4.  That  the  said  company  shall  have  the  right  to  extend 
their  road  at  any  time  from  its  present  terminus  in  the  city  of  Philadel- 
phia to  any  other  poiut  in  said  city  west  of  the  river  Schuylkill." 

The  power  granted  by  this  section  is  undoubtedly  large.  But  is  it 
beyond  the  scope  of  authority  or  power  vested  in  the  Legislature?  No 
constitutional  objection  to  such  a  grant  of  power  has  been  shown,  and 
until  such  is  shown,  or  may  be  fairly  inferred  from  some  of  the  limita- 
tions of  power  imposed  upon  the  Legislature,  it  must  be  presumed  to  be 
lawful. 

But  it  was  urged  that  the  right  of  the  defendants  to  extend  their  rail* 
way  under  said  fourth  section  was  in  violation  of  section  19  of  the  act 
of  assembly  of  19th  Februar}',  1849,  (Purdon,  1221,  section  42,)  which 
enactB :  "  If  any  company  incorporated  as  aforesaid  shall  not  commence 
the  construction  of  their  proposed  railroad  within  three  years,  and  com- 
plete and  open  the  same  for  use,  with  at  least  one  track,  within  the  term 
prescribed  by  the  special  act  authorizing  the  same,  or  if,  afler  the  com- 
pletion, the  said  railroad  shall  be  suffered  to  go  into  decay  and  be 
impassable,  for  the  term  of  two  years,  then  their  charter  shall  be  null 
and  void,  except  so  far  as  to  compel  the  said  company  to  make  repara- 
tion for  damages." 

But  the  act  under  which  the  defendants  claim  the  right  to  build  their 
extension  repeals  the  19th  section  of  the  act  of  1849,  so  far  as  it  applies 
to  them,  or  excepts  them  out  of  its  provisions,  by  declaring  that  they 
shall  have  the  right  to  extend  their  road  at  any  time  from  its  present 
terminus  in  the  city  of  Philadelphia  to  any  other  point  in  said  city  west 
of  the  river  Schuylkill. 

.  That  it  was  competent  for  the  Legislature  to  do  this  cannot  be.doubted. 
A  previous  Legislature  cannot  control  the  acts  of  a  subsequent  Legislature 
in  matters  within  the  scope  of  the  legislative  authority  not  prohibited 
by  the  constitution. 

The  last  objection  to  be  considered  is,  that,  by  the  plan  adopte<l  by 
the  defendants,  their  tracks  on  the  north  side  of  Lan(*a8ter  avenue,  from 
Thirty-eighth  to  Fortieth  street,  and  on  the  south  side  from  Forty-first 
to  Fortieth  street,  will  be  laid  on  and  will  occTupy  the  identical  part  on 
which  the  plaintiffs  are  authorized  and  empowered  to  lay  their  tracks, 
and  on  which  they  are  about  to  lay  the  same. 

It  seems  that  both  plaintiffs  and  defendants  are  alike  authorized  by 
the  board  of  surveys  to  occupy  the  particular  parts  of  Lancaster  avenue 
above  referred  to. . 

If  there  l>e  a  harmonious  feeling  between  the  parties  this  will  injure 
neither  of  them  ;  they  can  jointly  occupy  the  same  track  for  the  limited 
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space  referred  to,  while  it  will  be  greatly  conducive  to  the  public  wel- 
&re  that  the  avenue  shall  be  as  free  from  unnecessary  tracks  as  possible. 

Until  it  can  be  shown  that  the  plain tifl&  will  be  injured  by  such  a 
joiut  occupation  of  the  highway,  and  that  they  have  a  right  to  the 
exclusive  occupation  of  that  portion  of  it,  the  defendants  ought  not  to 
be  interfered  with  in  laying  their  tracks,  as  approved  by  the  board  of 
surveys.  * 

The  interests  of  the  public  as  well  as  the  rights  of  the  railway  com- 
panies are  to  be  considered  in  the  manner  of  the  use  of  the  great  public 
nighways,  and  if  these  rights  and  interests  can  be  made  to  coalesce,  it  is 
the  duty,  not  only  of  the  board  of  supervisors,  but  of  the  courts,  to  give 
them  the  sanction  of  their  approval. 

For  these  reasons  the  special  injunction  prayed  for  is  refused. 

Oeorge  W.  Thorn,  Ksq..  for  plaintiffs. 

Bobert  N.  WilUon,  Esq.,  and  Hon.  F.  Carroll  Brewster,  for  defendants. 

[Leg.  Int,  Vol.  30,  p.  812.] 

Agnew  et  al.  vs.  Whitney. 

1.  A  boiler  held  to  be  "  an  alteration  or  improyement "  which  by  the  terma  of  the  lease 

were  not  to  be  removed  by  the  tenant. 
S.  A  parol  license  contrary  to  the  written  terma  of  the  leaae  should  be  clearly  proved. 

Opinion  delivered  September  20, 1873,  by 

Paxson,  J. — The  ex  parte  injunction  heretofore  issued  in  the  above 
case  must  be  continued  for  the  reason  that  the  boiler,  which  the  defend- 
ant proposes  to  remove,  clearly  comes  within  the  terms  of  the  fourth 
section  of  the  lease,  wherein  it  is  provided  that  in  case  the  tenant  should 
"make  any  alterations  or  improvements  of  the  said  premises  and  appur- 
tenances demised,  the  same  are  not  to  be  removea  by  him,  but  snail 
belong,  and  be  surrendered  to  the  lessor  at  the  end  of  the  term.''  The 
boiler  in  question  was  used  for  the  purposes  of  the  brewery,  and  was 
certainly  an  alteration  or  improvement ;  perhaps  both. 

It  b  true  the  defendant  sets  up  a  parol  license  to  remove  the  boiler. 
In  the  face,  however,  of  the  positive  prohibition  of  the  lease,  such  license 
should  he  very  clearly  made  out  by  competent  evidence.  If,  as  was 
allied,  the  l>oiler  cost  upwards  of  four  thousand  dollars,  it  was  certainly 
very  remiss  in  the  lessee  not  to  have  procured  the  assent  of  the  lessor  in 
writing  to  its  removal.  The  latter  is  now  dead,  and  it  is  sought  to 
establish  the  alleged  parol  license  by  the  affidavits  of  the  original  lessee 
and  his  assignee.  It  is  at  least  doubtful,  whether,  under  the  act  of  15th 
of  April,  1869,  Purdon,  624,  pi.  16,  either  of  these  gentlemen  is  a 
competent  witness  as  to  any  admissions  or  agreement  of  the  deceased 
lessor.  But  without  deciding  what  is  not  necessary  for  the  purposes  of 
this  motion,  I  am  clear  in  mv  judgment  that  in  view  of  the  fact  that  the 
lease  prohibits  the  removal  of  this  boiler,  the  defendant  should  be 
enjoined  until  his  right  thereto  is  established  in  a  judicial  proceeding. 

The  injunction  is  continued  until  the  further  order  of  the  court 

George  Junkin  and  3f.  J.  Mitcheaoriy  Esqs.,  for  plaintiff. 

W.  S,  Price,  Esq.,  for  defendant 
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[Lag.  Int,  Vol.  30,  p.  SSI.] 

Thomas  vs.  Abbott. 
Sale  of  land — I^junotion  to  restrain  payment  to  legal  owner. 


Opiuion  delivered  September  29,  1873,  by 

PaX'JON,  J. — The  affidavits  in  this  case  fully  establish  the.fact  tha$ 
th3  defendant,  Thomas  T.  Smiley,  is  a  bona  fide  purchaser  without 
notice.  We  cannot,  therefore,  interfere  with  his  rights  as  purchaser  of 
this  property.    It  remains  to  consider  whether  we  shall  restrain  him  from 

Eaying  over  the  purchase-money  to  the  defendant  Abbott.  This  can  only 
e  done  upon  the  ground  that  the  plaintiff  is  entitled  to  an  interest  in 
the  land,  which  interest  will  be  put  m  jeopardy  by  such  payment 

The  affidavits  of  the  defendants  flatly  deny  this  interest.  Indeed, 
they  allege  a  disclaimer  thereof  by  plaintiff.  The  latter,  however,  claims 
that  the  agreements,  copies  of  which  are  attached  to  his  bill,  sufficiently 
disclose  the  fact  that  he  was  a  copartner  in  the  laud  as  well  as  in  the 
building  operations.  The  two  agreements  of  July  1, 1870,  must  be  read 
together,  and  construed  subject  to  the  prior  agreement  of  April  1,  1870. 
By  the  latter,  Abbott  was  to  convey  three-fourths  interest  in  the  land 
referred  to,  to  the  parties  therein  named,  upon  the  payment  of  the  pur- 
chase-money, forty-eight  thousand  dollars ;  or  to  convey  any  part  thereof 


money  has  never  been  paid,  an  d  Mr.  Abbott  never  parted  with  the  legal 
title,  except  as  to  the  two  and  a  half  acres,  upon  which  the  houses  have 
been  erected.  The  interest  of  the  plaintiff  is  clearly  defined  in  the 
asrreement  of  July  1,  1870,  in  these  words:  "That  the  aforesaid 
William  B.  Thomas  shall  have  and  receive  one  undivided  one-fifth 
interest  in  the  net  results  derived  from  the  sale  of  houses  md  lots,  and 
in  the  increased  value  of  a  certain  tract  or  parcel  of  land  located  in  the 
Twenty-eighth  ward  of  the  city  of  Philadelphia,  containing  thirty-four 
acres,  more  or  less,"  etc.  The  interest  referred  to  is  in  the  net  results  of 
sales  and  the  increased  value,  which  can  only  be  ascertained  by  a  sale 
of  the  proparty.  Bayond  this  Thomas  has  no  interest  As  the  other 
parties  have  released  their  interest  in  favor  of  Mr.  Abbott,  virtually 
abandoning  the  whole  enterprbe,  I  see  no  equity  in  the  plaintiff  to  pre- 
vent the  former  from  making  sale  of  the  property  in  question.  The 
interest  of  the  plaintiff  can  still  be  protected.  That  interest,  at  most,  is 
one-fifth  of  the  surplus  remaining  afler  Abbott  has  been  paid  his  forty- 
eight  thousand  dollars.  I  do  not  see  that  this  is  very  important,  in  view 
of  the  facts  that  the  property,  afler  paying  liens,  will  not  realize  the 
above  sum.  But  if  deemed  material,  the  injunction  may  be  modified  so 
as  to  restrain  the  defendant,  Smiley,  from  paying  over  this  interest  to 
Mr.  Abbott,  and  so  modified,  continued.  In  which  event  a  receiver 
will  have  to  be  appointed  to  hold  the  same  subject  to  a  settlement  of 
accounts. 

With  these  views  as  a  guide  the  learned  counsel  may  be  able  after 
consultation,  to  agree  upon  a  form  of  decree  which  will  meet  the  exigen- 
cies of  the  case. 

-R.  P.  Wlute,  Esq.,  for  plaintiffs. 

John  R.  Read  and  Silas  W.  PettU,  Esqs.,  for  Abbott 

George  Northrop^  Esq.,  for  Smiley. 
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[Leg.  Int.,  Vol.  30.  p.  321.] 

Fbick  &  Sntdeb  w.  Gladdings,  Owner,  and  Franklin  Cassell, 

Contractor. 

A  mechanics'  lien  cannot  be  stricken  off  by  |)etition  based  on  questions  of  fact  not 
arising  upon  the  record. 

Mechanics'  lien  claims.    Opinion  delivered  September  29,  1873,  by 

FiNLETTEB,  J. — ^Thc  defendants  filed  their  petition  praying  the  court 
to  strike  off  the  liens. 

The  petitioners  aver  that  they  entered  into  a  contract  in  writing  with 
Franklin  Cassell  for  the  erection  of  three  houses  for  a  specific  sum. 
That  agreeably  to  the  act  of  assembly  the  said  contract  was  acknowl- 
edged before  a  proper  officer^  of  this  Commonwealth,  authorized  by  the 
laws  thereof  to  take  acknowledgments  of  deeds,  and  duly  recorded  wiihin 
fifteen  days  after  the  execution  thereof. 

The  act  of  April,  1872,  is  as  follows :  "  That  when  any  building  or 
buildings  shall  be  erected  in  whole  or  in  part  by  contract  in  writing, 
such  building  or  buildings,  and  the  land  or  lands  whereon  it  or  they 
stand,  shall  be  liable  to  the  contractor  alone  for  work  done,  or  materials 
furnished." 

It  is  not  contended  that  the  liens  are  defective  in  form  or  substance.  It 
is,  however,  argued,  that  no  right  to  lien  existed  under  the  circumstances 
in  any  one  but  the  contractor,  Cassell ;  that  the  plaintiffs'  claims  are 
therefore  irregular  and  void,  and  should  be  stricken  off. 

It  is  too  well  established  to  require  citation  of  authorities  that  upon 
petition  or  demurrer  the  court  may  strike  from  the  record  mechanics' 
liens  which  are  defective.  The  questions  which  are  raised  in  such  cases 
arc  questions  of  law,  and  properly  triable  by  the  court  and  not  by  the 
jury. 

The  cases  which  establish  this  principle  indicate  that  no  question  of 
fact  can  l>e  determined  by  the  court,  and  therefore  cannot  be  determined 
upon  petition  or  demurrer. 

Whether  the  defendants  contracted  with  Cassell  in  writing,  and 
whether  the  contract  was  duly  executed  and  recorded,  and  other  matters, 
are  questions  of  fact  not  arising  upon  the  record,  which  the  court  cannot 
determine ;  and  which  the  plaintiff:}  have  a  right  to  have  determined,  as 
all  facts  are,  by  a  jury. 

In  Lee  vs.  Burk,  16  P.  F.  S.  336,  Justice  Sharswood  has  carefully 
elaborated  and  discussed  this  whole  subject  in  the  light  of  all  the  author- 
ities. He  says :  "The  plaintiffs  had  a  right  to  accept  the  i^sue  rendered 
of  *no  lien,'  as  an  issue  of  fact,  because  it  might  well  be  that  for  some 
cause  dehors  the  record  there  was  no  lien ;  as  that  the  claim  had  not 
been  in  fact  filed  within  six  months  after  the  work  done  or  materials 
furnished.  That  the  work  was  not  done  or  the  materials  furnished  upon 
the  credit  of  the  building;  that  the  plaintiffs  had  bound  themselves  to 
file  no  lien  ;  or  that  the  building  was  not  such  a  one  as  was  within  the 
acts  of  assembly ;  and  there  may  be  other  defences  coming  under  the 
same  category.' 

Rule  discharged. 
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[Leg.  Int.,  Vol.  30,  p.  821.] 
LiNOERFlELD  et  cU.  V8.  GbORGE. 

Ju  I^ent  taken  before  aldermau  on  March  24.  bail  for  appeal  entered  April  10,  and 
the  appeal  not  tiled  in  court  till  May  3,  held  in  time. 

Opinion  delivered  September  29, 1873,  by  Finletter,  J. 
Rule  to  show  cause  why  appeal  should  not  be  stricken  off. 
March  24, 1873.    Judgment  entered  by  the  alderman. 
.  April  10,  1873.    Defendant  entered  bail,  etc.,  for  appeal. 
Ma^  3,  1873.    Defendant  filed  his  appeal. 

It  IS  contended  in  support  of  the  rule  that  as  the  judgment  was 
entered  March  24,  the  monthly  return-day  next  ensuing  this  date  was 
the  first  Monday  of  the  following  April ;  and  that  it  was  too  late  to  file 
the  transcript  after  that  day.  In  other  words,  that  the  computation  of 
time  within  which  the  appeal  must  be  filed,  should  be  from  the  rendition 
of  the  judgment 

The  argument  is  based  upon  the  peculiar  phraseology  of  the  act  of 
May  1,  1861,  which  is  as  follows:  "That  all  appeals  from  aldermen  as 
aforesaid  shall  be  filed  in  the  Court  uf  Common  Pleas  of  the  city  and 
county  of  Philadelphia,  on  or  before  the  montlily  return-day  in  said  court 
next  ensuing  Vie  date  of  the  judgment  before  the  alderman,  instead  of  to 
the  first  day  of  the  next  term  as  heretofore." 

We  do  not  think  this  position  well  taken.  By  the  act  of  1861  do 
appeal  can  be  had  until  the  affidavit  has  been  filed.  This  is  an  addi- 
tional restriction  upon  the  right  of  trial  by  jury,  and  should  not  be 
allowed  by  implication  to  destroy  altogether  that  right,  or  to  take  away 
<ir  abridge  the  time  within  which  appeals  under  existing  laws  might  be 
entered.  It  is  not  asserted  that  the  act  of  1861,  in  express  terms,  repealed 
the  act  of  1823,  which  gave  twenty  days  after  the  juagment  within  which 
to  enter  bail  to  appeal ;  or  that  such  was  the  object.  We  must,  there- 
fore, give  such  construction  to  this  act  as  will  make  it  in  harmony  with 
the  act  of  1823. 

It  is  clear  that  the  act  of  1861  was  not  intended  to  operate  upon  the 
time  in  which  an  appeal  could  be  taken,  for  upon  that  subject  it  is 
significantly  silent.  It  is  equally  clear  that  its  sole  purpose  was  to  pre- 
vent delay  and  litigation  not  based  upon  supposed  right.  The  first 
section,  therefore,  provides  that  "  no  appeal  shall  be  allowed  unless  the 
defendant  shall  make  oath  or  afiirmntion  that  the  same  is  not  intende<l 
for  delay  merely."  The  effect  of  this  section  is  to  prevent  any  delay 
not  meritorious.  The  second  section  was  designed  to  give,  and  does  give, 
the  litigants  an  earlier  opportunity  to  have  their  disputes  settled.  It 
makes  the  retUrn-day,  before  or  upon  which  the  appeal  may  be  entered, 
monthly,  instead  of  quarterly.  It  supplements  and  perfiects  the  first 
section,  and  both  work  together  to  obtain "  speedy  justice."  The 
object  is  not  inconsistent  with  the  existing  law,  which  gave  twenty  days 
for  appeal.  Nor  is  it  in  conflict  with,  or  inimical  to,  appeals  which  are 
not  "  for  the  purpose  of  delay  merely." 

Rule  discharged. 

J.  Q.  Hunaieker,  Esq.,  for  defendant 
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[Leg.  Int,  Vol.  30,  pw  344.] 

Case  of  Geoboe  Widmikr,  an  Insolvent  Debtor. 

1.  An  inBolTMit  debtor  will  be  dieehar^,  although  it  is  opposed  becaiose  he  was 

arrested  oo  Droeess  on  a  judgmcQt  in  an  action  for  actum  force,  if  the  court  by 
going  behino  the  judgment  ascertain  that  the  cause  of  action  was  not  founded  on 
actual  force. 

2.  If  an  insolvent  petitioner  omits  to  return  a  debt  due  to  him  fVora  an  honest  coatIc- 

tioB  of  ito  worttilessness,  it  will  not  defeat  the  petition. 

Opinion  delivered  October  18, 1873,  by 

Allison,  P.  J. — The  petitioner,  (Jeorge  Widniier,  prays  to  be  dis- 
charged as  an  insolvent  debtor.  This  is  opposed  on  the  ground  that  he 
was  arrested  on  process  founded  on  a  judgment  against  him,  in  an  action 
for  actual  force.  The  affidavit  to  hold  to  bail,  and  the  declaration  founded 
thereon,  charged,  that  defendant  did  break  and  enter  the  stable  and 
close  of  the  plaintifl^  and  then  without  the  leave,  and  against  the  will  of 
defendant,  one  mare  of  the  value  of  $200  seized  and  carried  away.  If 
the  force  mentioned  in  the  affidavit  was  actual  force,  the  defendant  can- 
not be  discharged  until  he  has  been  in  actual  confinement  for  at  least 
sixty  days ;  this  is  required  by  the  17th  section  of  the  act  of  16th  June, 
1836,  relating  to  insolvent  debtors.  In  Ex  parte  Southerland,  17  Amer. 
L  R.  39,  it  was  held,  that  the  court  will  look  behind  the  judgment,  to 
ascertain  the  real  cause  of  the  action,  in  order  to  determine  Uie  question 
of  the  ri^ht  of  a  petitioner  to  a  discharge.  This  must  be  so ;  otherwise 
it  would  be  in  the  power  of  the  pleader  to  determine  the  question,  by  the 
statements  of  the  affidavits  and  narr.  In  this  case  force  is  charged,  but 
the  question  remains,  was  it  actual  force?  To  enter  the  close  of  another 
without  permission,  constitutes  trespass,  and  to  open  a  fastening  of  a 
close,  if  It  be  no  more  than  to  lift  a. latch,  or  to  let  down  bars,  amounts 
in  law  to  an  unlawful  breaking  with  force,  etc.  But  this  is  not  actual 
but  technical  force,  and  does  not  fall  within  the  restriction  upon  the 
right  to  a  discharge  covered  by  the  act  The  distinction  between  actual 
and  constructive  force  is  clearly  recognized  in  the  law ;  as  in  forcible 
entry  and  detainer ;  the  force  must  be  such  as  to  put  one  standing  in 
defence  of  possession,  in  fear  of  personal  injury ;  and  the  force  to  inval- 
idate a  marriage  must  amount  to  duress  per  minas:  Stevensim  vs. 
Stevensoriy  7  Phila.  Rep.  386.  The  same  rule  of  construction  was 
applied  to  the  words  actu^  fraud,"  which,  in  the  act  of  1836^  are 
coupled  with  the  words  actual  force.  In  re  Thamas  H,  Oraig,  2  Phila. 
Rep.  391,  where  the  judgment  was  in  an  action  founded  upon  a  breach 
of  promise  of  marriage. 

The  examination  of  the  petitioner  by  the  judgment  creditor,  who 
opposes  the  discharge,  shows  the  fprce  to  have  oeen  technical,  and  not 
actual,  and  thb  established,  the  objection  falls  out  of  the  case. 

There  is  more  force  in  the  objection,  that  the  conduct  of  the  petitioner 
gives  rise  to  a  presumption  of  fraud,  having  stated  in  his  petition  that 
he  has  no  property  of  any  kind  except  nis  personal  clothing.  He 
admitted  in  his  answers  at  bar,  that  he  nas  claims  against  several  per- 
^Qs,  one  amounting  to  over  $500,  and  that  after  filing  his  petition  he 
brought  suit  before  an  alderman,  against  Brotz,  who  opposes  the  dis- 
charge, to  recover  $90,  for  money  loaned.  All  the  claims  except  that 
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against  Brotz,  he  says,  are  worthless,  because  of  the  insolvency  of  the 
persons  indebted  to  him.  And  this  did  not  seem  to  be  disputed  by  the 
opposing  creditor.  In  the  case  of  William  O,  Oliver,  1  Ashmead,  112, 
Judge  &ing  held,  that  where  a  ])etitioner  omits  to  return  a  debt  due  to 
him,  from  an  honest  conviction  of  the  worthlessness  of  the  claim,  which 
rendered  its  return  useless,  it  will  not  defeat  the  petition.  The  property 
not  returned  in  Oliver's  case,  amounted  to  over  $20,000,  but  because  it 
was  without  value,  and  fraud  was  not  made  to  appear,  the  petitioner 
was  discharged.  In  the  suit  brought  against  Brotz,  who  contests  the 
validity  of  the  claim,  there  is  no  just  ground  for  an  inference  of  fraudu- 
lent concealment  of  property;  the  bringing  of  the  suit  of  itself  answers 
the  charge  of  concealment;  it  was  the  most  direct  notice  to  Brotz,  and 
constructively  to  all  creditors ;  if  established  it  could  not  pass  to  the 
petitioner,  but  to  his  assignee  for  the  benefit  of  creditors.  In  Oliver  h 
case,  Judge  King  says :  traudulent  concealment  of  his  property  by  an 
insolvent,  is  a  most  heinous  crime,  and  like  all  other  crimes,  its  actual 
and  positive  commission  must  be  brought  home  to  the  party  charged; 
and  that  an  omission  to  spread  upon  the  petition  all  the  lights  which  a 
creditor  may  fairly  demand,  in  the  absence  of  a  fraudulent  design,  can- 
not subject  a  suitor  to  the  perils  of  a  penitentiary. 

A  fraudulent  intent  is  not,  I  think,  established  against  the  petitioner 
in  the  case  under  consideration  ;  it  is  therefore  ordered  that  the  petition 
*be  amended  by  inserting  a  list  of  his  claims  against  those  alleged  to  be 
indebted  to  the  petitioner,  and  upon  this  being  done,  that  he  be  dis- 
charged. 

George  H.  Earle,  Esq.,  for  petitioner. 
8.  N.  Rich,  Esq.,  contra. 

[Leg.  Int,  Vol.  80,  p.  344.] 
Petition  of  John  L.  Thomas,  for  discharge  as  an  insolvent  debtor. 

The  State  court  has  not  authority  to  discharge  an  insolvent  debtor  arrested  upon  pro- 
cess issued  out  of  the  United  States  Circuit  Court  upon  a  iudgment  founded  upon  a 
fraudulent  representation  alleged  to  have  been  made  by  the  petitioner. 

Opinion  delivered  October  18, 1873,  by 

Allison,  P.  J. — The  most  important  question  to  be  considered  in 
this  case,  is  presented  upon  an  objection  to  the  discharge  of  the  peti- 
tioner, on  the  ground  of  a  want  of  jurisdiction  in  tlie  Court  of  Common 
Pleas  to  make  the  order  prayed  for. 

John  L.  Thomas  was  arrested  upon  process,  issued  out  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsylvania, 
upon  a  judgment,  founded  upon  a  fraudulent  representation  alleged  to 
have  been  made  by  petitioner,  to  William  D.  Russell,  a  citizen  of  the 
State  of  New  Jersey.  The  point  seems  to  be  conclusively  settled  against 
tiie  application,  in  the  case  of  Ihmean  vs.  Klinefelter,  5  Watts,  141,  in 
which  it  is  decided,  that  State  laws  have  no  operation  propria  vigore 
upon  the  process  or  proceedings  of  the  courts  of  the  United  States. 
And  that  a  judge  of  a  State  court  cannot  discharge  from  arrest,  under 
the  insolvent  laws  of  the  State,  one  who  is  in  custody  upon  process  from 
the  United  States  Court. 

In  the  opinion  of  the  Supreme  Court,  it  is  distinctly  asserted,  that  the 
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acts  of  assembly  relating  to  insolvent  debtors  applies  only  to  debtors- 
held  under  executions,  issued  from  the  State  courts.  A  number  of* 
cases  are  cited  by  Judge  Sergeant,  decided  by  the  Supreme  Court  of* 
the  United  States,  sustaining  the  principle  upon  which  Duncan  vs. 
Klinefelter  is  rested. 

In  Beers  vs.  Houghton,  Supreme  Court  of  United  States,  January 
term,  1835,  a  discharge  was  held  to  be  proper,  which  was  obtained 
under  a  rule,  established  by  the  judge  of  the  Circuit  Court  of  the  Dis- 
trict of  Ohio,  which  was  made  under  the  proviao,  in  the  third  section  of 
the  act  of  Congress  of  1828:  the  rule  provided,  that  under  neither  mesne 
nor  final  process,  should  liny  individual  be  kept  imprisoned,  who,  under 
the  insolvent  laws  of  the  State,  had  for  such  demand,  been  released  from 
such  imprisonment. 

A  rule  has  also  been  made  by  the  United  States  courts  fur  the  Eastern 
District  of  Pennsylvania,  which  recite?,  that  the  act  of  Congress  of 
February  28,  1839,  chapter  35,  having  provided,  that  where,  by  the 
laws  of  a  State,  imprisonment  for  debt  shall  bo  allowed,  under  certain 
conditions  and  restrictions,  the  same  shall  be  applicable  to  process 
issuiug  out  of  the  courts  of  the  United  States.  The  material  provisions 
of  our  act  of  16th  of  June,  1836,  are  then  recited,  and  it  is  orrfered,  that 
in  all  cases  in  which  a  party  could  be  discharged  by  the  State  court, 
under  the  act  of  assembly  of  1836,  he  shall  be  discharged  if  held  under 
the  authority  of  the  United  States  Court,  upon  similar  compliance  with 
the  provisions  of  said  act ;  and  that  to  that  end,  all  the  proceedings  and 
powers,  which  under  the  first  eight  sections  of  the  said  act  of  assembly 
may  be  had  and  exercised  before  a  judge  of  the  Court  of  Common  Pleas, 
may  be  had  and  exercised  by  and  before  either  of  the  judges  of  the 
United  States  Courts  of  the  Eastern  Dbtrict  of  Pennsylvania. 

We  think  it  is  clear  that  this  rule  does  nothing  more  than  give  effect 
to  the  act  of  Congress,  which  makes  applicable  to  process  issuing  out 
of  the  courts  of  the  United  States,  the  State  laws  relating  to  discharge 
from  imprisonment  for  debt.  The  debtor  is  obliged  to  make  similar 
compliance  to  the  requirements  of  the  act  of  1836,  when  held  on  process 
out  of  the  United  States  courts,  that  he  must  make  to  its  provisions,  in 
the  State  courts  as  a  prerequisite  to  a  discharge;  and  it  distinctly  looks 
to  the  exercise  of  like  powers  and  the  making  of  like  orders  and  decrees, 
which  the  judges  of  the  Common  Pleas  may  exercise  and  make. 

We  have  been  unable  to  discover  after  careful  examination  of  this 
rule,  that  it  even  proposes  to  confer  on  the  Court  of  Common  Pleas, 
jurisdiction  in  a  case  where  the  debtor  is  held  under  a  process  issued 
by  the  courts  of  the  United  States.  Nor  have  we  been  able  to  find  in 
the  act  of  Congress,  on  which  the  rule  is  based,  a  delegation  of  power 
which  would  authorize  the  courts  of  the  United  States  by  rule  or  other- 
wise to  send  individuals  arrested  by  process  of  the  federal  courts  into 
the  State  courts,  to  be  there  heard  upon  an  application  for  discharge 
from  arrest.  The  act  of  Congress,  and  the  rule  of  court  to  which  our 
attention  has  been  called,  contemplate  clearly  in  our  judgment,  con- 
formity in  the  federal  courts,  with  the  legislation  of  Pennsylvania  and 
the  adjudications  thereon,  upon  questions  relating  to  the  discharge  from 
arrest.  But  if  the  rule  contemplated  more  than  this,  and  could  have 
given  to  it  the  interpretation  for  which  the  petition  contends,  or  if  in 
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express  terms  it  provided  for  ft  transfer  of  application  for  discharge  to 
the  CommoQ  Pleas,  there  would  be  abundant  reason  to  justify  us  in 
declining  to  take  jurisdiction  of  such  cases,  because  there  is  full  power 
in  the  courts  of  the  United  States  to  dispose  of  applications  of  their  own 
suitors,  by  conforming  to  the  laws  of  the  State  of  Jrennsylvauia  in  regard 
to  insolvent  debtors. 
Petition  dismissed. 

D.  W,  SelierB,  Esq.,  for  the  petitioner. 
Nathan  H.  ^larplm^  Esq.,  contra. 

[Leg.  Int,  VoL  80,  p.  362.] 
Wood  et  al,  va.  Maitland  d  al. 

One  of  Mveral  ezecatora  has  the  right  to  sell  stock  of  his  testator,  and  if  he  does 
actually  agree  to  sell,  and  the  price  is  paid,  title  passes — but  one  who  deals  with 
another  holding  a  certificate  with  a  power  to  sell  and  transfer,  signed  by  the  execu- 
tor, does  not  obtain  a  valid  security  for  a  loan  by  the  delivery  of  such  certificate  and 
power,  unless  as  matter  of  fact,  there  had  been  a  sale  and  payment  of  the  priee,  sa 
as  to  oivest  the  title  of  the  decedent. 

Until  actual  transfer,  the  title  of  the  purchaser  of  stock  is  merely  equitable,  and  per- 
sons dealing  with  him,  take  the  risk  that  the  equitable  title  is  such  that  he  can 
compel  a  transfer  of  the  legal  title. 

In  eouity.   This  was  a  motion  to  continue  a  special  injunction. 

Charles  S.  Wood  died  in  May,  1873,  being  the  owner  of  a  number  of 
shares  of  8to<*k  of  the  Cambria  Iron  Company,  which  stood  in  his  own 
name.  By  his  will  he  named  foiir  executors,  all  of  whom  took  out 
letters. 

George  R.  Wood,  one  of  the  executors,  delivered  a  certificate  for 
1,905  shares  of  this  stock  to  McDowell  &  Wilkins,  brokers  in  this  city, 

with  a  power  of  attorney  in  the  usual  form  reciting  a  sale  to  ,  and 

authorizinj^  as  his  attorney  to  sell  and  transfer  the  shares  to  . 

This  was  signed  by  him  as  acting  executor. 

McDowell  A  Wilkins  borrowed  from  Maitland  &  Audenreid, 
$9,000,  and  as  collateral  for  the  loan,  agreed  to  give,  and  did  give  them 
this  certificate  and  the  accompanying  power  of  attorney. 

The  other  executors  discovering  the  fact,  filed  a  bill  to  have  the 
certificate  returned  to  them  and  for  an  injunction  to  restrain  the 
transfer. 

The  motion  was  argued  on  Friday  last.  For  the  motion  it  was  urged 
that  the  legal  title  to  the  stock  was  in  the  testator,  and  nothing  was 
shown  to  displace  that  but  an  authority  to  sell  which  had  never  been 
executed  in  fact  And  that  lenders  on  stock  took  the  risk,  that  the 
person  they  received  it  from,  had  a  title  or  authority  to  deal  with  it  in 
thb  way.  That  as  the  executor  could  not  pledge  for  such  a  debt,  it  lay 
on  him  to  show  that  some  one  had  by  purchasing  under  the  power 
acquired  a  title  which  he  could  lawfully  use  as  a  pledge. 

For  the  defendants  it  was  argued  that  it  was  admitted  that  an  execu- 
tor could  sell  the  stock,  and  the  authorities  all  agreed  that  a  sale  and 
payment  of  the  price,  and  delivery  of  the  certificate  with  a  power  to 
transfer,  passed  a  perfect  title  as  against  execution  creditors.  As  Mait- 
land &  Audenreid  had  undoubtedly  given  value  and  no  fraud  was 
charged,  they  bad  thus  acquired  the  title.   At  all  events,  they  had 
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oertainly  got  the  shares  of  the  executor  as  a  l^^tee,  and  this  being  to, 
the  executors  could  not  deprive  them  of  the  security,  without  redeeming. 

Opinion  delivered  Oci(Aer  28, 1873,  by 

Paxsov,  J. — ^The  facts  of  the  case,  briefly  stated,  are  as  follows: 
Charies  S.  Wood  died  on  the  27th  of  May,  1873,  leaving  a  last  will  and 
testament,  of  which  B.  Francis  Wood,  Greorge  R.  Wood,  John  N. 
Packard,  and  Charies  8.  Wurtz,  were  the  executors  named  therein. 
Letters  testamentary  were  issued  to  all  of  the  said  executors.  At  the 
time  of  his  death  the  said  testator  was  the  owner  of  20,385  shares  of  the 
capital  stock  of  the  Cambria  Iron  Company,  the  par  of  which  U  $12.50. 
Said  stock  is  said  to  be  worth  considerably  more  than  par,  and  to  have 
paid  12  per  cent  dividends  for  several  years.  George  K.  Wood,  one  of 
said  executors,  a  defendant  in  this  suit,  for  the  purpose  of  securing  a 
liability  of  his  own  to  defendants,  McDowell  A  Wilkins,  who  are 
partners  as  stock  brokers  in  this  city ;  and  of  aiding  the  latter  in  secur- 
ing liabilities  of  their  own  to  E.  V.  Maitland  and  William  W.  Auden- 
reid  and  others,  delivered  to  the  said  McDowell  &  Wilkins  divers  cer- 
tificates of  the  Cambria  Iron  Company,  for  stock  of  said  company,  held 
by  or  in  the  name  of  the  said  testator,  together  with  as  many  powers  of 
attorney  signed  by  him,  the  said  George  K.  Wood,  as  "acting  executbr*^ 
of  Charles  S.  Wood,  authorizing  the  transfer  of  the  same  by  a  person 
not  named  in  the  powers.  One  of  these  certificates,  to  wit,  one  far 
1,905  shares,  with  the  power  of  attoroev  to  transfer  the  same,  was  given 
by  McDowell  &  Wilkins  to  Maitlaod,  Audenreid  &  Co.,  oo  the  first  day 
of  October,  1873,  to  secure  a  loan  of  $9,000,  made  on  that  day  by  the 
last  named  firm  to  said  McDowell  &  Wilkins.  The  said  shares  have 
never  been  transferred  on  the  books  of  the  Cambria  Iron  Company.  It 
is  to  prevent  said  transfer,  and  to  restrain  the  said  defendants,  who  are 
the  Holders  of  said  certificate  and  power  of  attorney,  from  traiisferring 
or  parting  with  the  same  that  this  bill  has  been  filed. 

The  method  of  aoquirimr  title  to  shares  in  incorporated  joint  stock 
companies  b  a  subject  of  very  grave  importance.  This  species  of 
property  has  multiplied  to  such  an  extent  that  a  very  large  proportion 
of  the  capital  of  the  country  is  invested  in  "  shares."  The  daily  trans- 
actions therein  in  our  large  commercial  and  Bioneyed  centres  are  of 
^reat  magnitude.  Certificates  and  powers  of  attorney,  r^resenting 
immense  sums  of  money,  invested  io  such  securities,  pass  from  hand  te 
hand  with  almost  the  rapidity  and  ease  of  commercial  paper,  or  money 
itself  It  will  thus  be  seen  that  the  manner  in  which  inis  species  of 
property  may  be  transferred  is  a  matter  of  no  inconsiderable  interest. 

The  character  of  this  kind  of  investment  has  been  too  well  settled  by 
legislative  enactment  and  judicial  construction  to  need  discussion. 
While  shares  in  a  stock  company  are  personal  property,  they  are  not 
strictly  speakine  chattels.  It  has  been  considered  that  they  bear  a 
greater  resemblance  to  choses  in  action ;  or  in  other  words,  they  are 
merely  evidence  of  projperty :  Angell  &  Ames  on  Corporations,  Chapter 
XYI.,  section  560.  They  are,  it  has  been  said,  mere  demands  of  the 
dividends  as  they  become  due,  and  differ  from  movable  property,  which 
is  capable  of  possession  and  manual  apprehension :  Denton  vs.  lAving^ 
Urn,  9  Johns.  B.  96 ;  WUdman  vs.  WUdman,  9  Ves.  R.  177.   There  can 
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.be  no  such  thing  as  an  actual  delivery  of  th6  shares.    It  is  a  general 
rule  of  law,  that  when  a  thin^  is  intangible  and  incapable  of  actual 
delivery,  there  may  be  a  symbolical  delivery.    The  legal  title  of  shares 
in  a  stock  company  can  only  be  evidenced,  and  a  transfer  made,  in 
writing.    A  certificate  of  stock  may,  however,  be  transferred  by  a  blank 
indorsement,  which  may  be  filled  up  by  the  holder,  by  writing  an 
assignment  and  power  of  attorney  over  the  signature  indorsed :  Kort- 
right  vs.  The  Buffalo  Ckmmercial  Bank,  20  Wend.  (N.  Y.)  R.  91 ;  Angell 
&  Ames,  above  cited.    It  follows  that  a  power  of  attorney,  signed  in 
blank,  is  sufficient  to  enable  the  holder  to  make  the  transfer.  The 
delivery  of  such  a  power  is  an  implied  authority  to  fill  up  the  blanks: 
The  Buildtng  A88ociation  vs.  Sendmeyer.  lAWr,  67.    A  person  being 
the  owner  of  shares  of  stock  may  ^11,  give  &way,  or  pledge  them  as  he 
may  any  other  article  of  personal  property.    The  sale  thereof,  with 
receipt  of  the  purchase-money  and  delivery  of  the  certificate,  with  a 
power  of  attorney  to  transfer,  passes  the  full  equitable  title  and  entitles 
the  holder  to  demand  the  legal  title.    A  person  who  purchases  stock 
from  the  owner,  or  his  duly  authorized  agent,  has  only  to  see  that  the 
vendor  is  owner  of  the  same,  and  is  entitl^  to  a  transfer  by  the  rules 
of  the  company.    The  rule  is  different,  however,  when  a  person  is  acting 
*  in  a  fiduciary  capacity.    The  principle  may  be  generally  stated  that 
when  one  offers  for  sale  the  stock  of  another,  the  purchaser  is  bound  to 
see  that  the  former  has  authority  to  make  the  sale.    A  trustee  has  no 
such  general  power.    His  office  is  to  hold  and  safely  keep  the  trust 
funds  in  accordance  with  the  terms  of  the  will,  or  other  instrument 
'creating  the  trust:  McMurtrie  ys.  The  Peniia,  Co,,  Legal  Intelligencer, 
Tol.  29,  p.  108.   A  trustee  may  be  authorized  to  sell  by  the  terms  of  his 
•trust  or  oy  order  of  the  court;  but  the  purchaser  must  see  to  this  at  his 

Sril.  An  executor  or  administrator  stauds  upon  a  diff^  rent  footing, 
is  office  is  to  administer  the  assets.  This  includes  a  power  of  sale; 
but  even  in  the  case  of  an  executor,  the  stock  in  question  may  be 
specifically  bequeathed,  or  there  may  be  a  special  trust  thereof. 

In  this  case  I  do  not  find  anything  in  the  ^vill  of  Charles  S.  Wood, 
limiting  the  general  power  of  sale  incident  to  the  office  of  executor. 
The  executors  bad  an  undoubted  right  to  make  sale  of  this  particular 
stock.  Nor  is  there  anything  in  the  fact  that  the  power  of  attorney 
was  signed  by  but  one  of  the  executors.  He  signs  as  "  acting  executor," 
a  term  not  unfrequently  used,  yet  difficult  of  a  precise  legal  meaning. 
It  would  seem  to  apply,  if  at  all,  to  the  case  where  only  one  executor 
has  taken  out  letters  testamentary.  The  law  is  well  settled  in  this  State, 
that  executors  may  sever,  may  file  separate  accounts,  and  that  one 
executor,  separately  acting,  may  convey  personal  T)roperty,  as  if  all  had 
Toined:  Hall  vs.  Boyd,  6  Barr.  270;  Irwin's  Appeal,  11  Casey,  296; 
McNair's  Appeal,  4  Rawle,  156 ;  Richardson  vs.  Richardson,  9  Barr, 
430 ;  2>oe6fer  vs.  Sna/vely,  5  Watts,  228 ;  StelTs  Appeal,  10  Barr,  153.  It 
follows  that  if  Greorge  K.  Wood,  executor,  sold  the  stock  in  question  to 
McDowell  &  Wilkins,  and  received  the  consideration  therefor,  it  was  a 
valid  sale  and  passed  the  title. 

In  order  to  determine  the  rights  of  the  present  holders  of  these  shares 
we  roust  examine,  first,  the  transaction  between  Mr.  Wood  and  Mc-. 
Bowell  &  Wilkins,  and  second,  between  the  latter  and  Maitland, 
Audenreid  &  Co. 
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ABSuming  the  fitcts  as  before  stated,  and  as  they  appear  upou  bill  and 
affiilavits,  it  is  clear  there  was  no  sale  by  the  executor  to  McDowell  & 
Wilkins.  It  was  a  mere  pledge  of  the  stock  for  an  antecedent  debt  of 
the  executor.  lu  this  age  of  defalcations  and  misappropriation  of  trust 
money,  extending  through  national,  State,  and  municipal  afiairs,  as  well 
as  thiiee  of  private  corporations  and  individuals,  carrying  in  their  train 
losses  to  public  and  private  interests,  as  well  as  wide-spread  distrust  and 
alarm  to  all  classes,  i  cannot  designate  this  transaction  as  an  indiscre- 
tion. It  was  a  fraud ;  a  deliberate  attempt  to  use  money  held  upon  a 
sacred  trust  for  the  personal  ends  of  the  executor.  That  McDowell  & 
Wilkins,  who  received  their  shares  from  Wood,  knew  of  this  misap- 
plication, is  apparent  from  the  face  of  the  papers.  The  latter  disclosed 
the  fiict  that  the  stock  belonged  to  the  estate  of  Charles  S.  Wood.  The 
brokers  knew  that  the  executor  was  pledging  the  stock  for  his  own  debt. 
As  between  these  parties  the  transaction  was  illegal,  and  McDowell  & 
Wilkins  took  no  title  to  the  stock. 

It  remains  to  consider  the  case  as  between  McDowell  &  Wilkins,  and 
Maitlaud,  Audenreid  &  Co.  The  latter  disclaim  all  knowledge  of  any 
defect  in  the  title. 

It  is  an  undoubted  principle  of  equity  that  the  owner  of  property 
may  follow  and  reclaim  it  wherever  he  can  find  and  identify  it,  until 
arresteil  in  the  pursuit  by  the  countervailing  equity  of  a  bona  Jide 
purchaser  for  a  valuable  consideration  paid.  A  purchaser  with  notice 
that  the  sale  is  a  breach  of  trust,  or  a  fraud  upon  the  rights  of  the  real 
owner,  \»parU4seps  eriminu  with  the  fraudulent  vendor,  and  his  purchase 
cannot  protect  him  against  the  owner,  because  such  purchase  b  not  bona 
fide:  Garrard  vs.  PSUburgh  &  Connellaville  Raibroad  Company,  5  Casey, 
154.  Whatever  is  sufficient  to  put  a  party  upon  inquiry,  is  in  equity 
held  to  be  g*)od  notice  to  bind  him :  Id.  Where  a  purchaser  cannot 
make  out  a  title  but  by  a  deed  which  leads  him  to  anotner  fact,  he  shall 
be  presumed  to  have  knowledge  of  that  fact :  3  Foubl.  Equity,  303,  chap. 
3,  §  1,  note  (b). 

The  application  of  these  familiar  rules  of  equity  to  the  facts  of  this 
case  is  not  difficult.  This  stock  belong  to  the  estate  of  Charles  6. 
Wood.  Equity  will  follow  and  reclaim  it  until  it  is  arrested  in  such 
pursuit  by  the  finding  of  the  stock  in  the  hands  of  a  bona  fide  purchased 
without  Dvitice.  By  purchaser  is  meant  one  who  has  in  good  failh 
paid  the  consideration  money.  Are  Maitland,  Audenreid  &  Co.  such 
purchasers? 

They  allege  that  they  took  this  stock  as  collateral  for  a  loan  made  to 
McDowell  &  Wilkins.  They  do  not  pretend  to  have  bought  it.  Having 
taken  but  the  equitable  title,  they  are  affected  with  notice  of  all  such 
fitcts  as  lie  in  the  line  of  the  legal  title.  The  papers  which  they  hold  as 
evidence  of  their  equitable  title,  disclose  the  uct  that  the  stock  in  ques- 
tion belongs  to  the  estate  of  Charles  S.  Wood.  Also  the  fact  that  the 
said  George  R.  Wood  is  one  of  the  executors.  Further,  that  the  said 
executor  has  executed  a  power  of  attorney  authorizing  an  attorney,  not 
named,  to  sell  the  stock  and  transfer  the  same,  with  a  blank  for  the 
name  of  the  purchaser.  Do  these  facts  furnish  conclusive  evidence  of  a 
sale?  On  the  contrary,  the  non-transfer  of  the  stock  to  a  purchaser, 
and  the  unfilled  blanks  are  circumstances  to  put  the  purchaser  upon  hb 
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guard,  and  are  notice  to  him  that  the  transaction  was  tn  fieri.  The 
power  has  never  been  executed.  Such  power  is  subject  to  revocation, 
and  this,  notwithstanding  present  words  of  bargain  and  sale.  It  is  true 
it  may  not  be  revoked  after  an  actual  sale  and  payment  of  the  purchase 
money,  for  this  is  an  execution  of  the  power. 

Maitland,  Audenreid  &  Co.,  being  merely  the  holders  of  an  equit* 
uble  title,  were  bound  to  inform  themselves  what  would  be  necessary 
to  perfect  it,  and'  obtain  the  legal  title.  Such  inquiry,  properly 
'  prosecuted,  would  have  led  to  information  of  the  &ct  that  there  never 
has  been  a  sale  of  this  stock,  and  that  the  title  thereto  remains  in  the 
estate  of  Charles  8.  Wood. 

It  was  urged  upon  the  argument  by  the  learned  and  able  counsel  for 
the  defendants,  that  inasmuch  as  the  interest  of  George  R.  Wood  in  his 
father's  estate  would  exceed  the  amount  of  the  stock  so  misapplied,  the 
equities  of  the  case  could  be  reached  by  allowing  the  stock  to  remain  in 
the  hands  of  the  brokers,  and  setting  it  off  against  his  share  of  the  estate. 
The  argument  is  ingenious,  but  unsound.  The  course  indicated  would 
amount  to  a  partial  distribution  of  the  estate  of  Charles  6.  Wood  in 
advance,  without  sufficient  information  or  proper  parties  before  us. 
Our  decree  in  such  case  would  not  bind  absent  parties.  We  can  only 
know  what  the  share  of  George  R.  Wood  in  his  father's  estate  will  be, 
when  the  executors  settle  their  account  in  the  proper  office. 

The  injunction  heretofore  granted  in  this  case  is  continued  until  th« 
further  order  of  the  court. 

Joseph  B,  TotDTuend  and  JR.  C,  McMurtrie,  Esqs.,  for  plaintifik. 
fiam  L.  Hirst,  Esq.,  for  defendants.* 

[Leg.  Int.,  Vol.  30,  p.  868.] 

GUARAI^TEE  Co.  V8.  De  CoUBSEY. 

A  certiorari  is  not  a  supersedeas  to  a  writ  of  possession  issued  upon  proeeedings  under 
the  act  of  March  21,  1772. 

Opinion  delivered  November  8,  1873,  hy 

Allison,  P.  J. — In  the  case  of  Cofineliy  vs.  ArundeU,  6  Philada.  Rep. 
38,  we  decided,  that  the  act  of  March  24, 1865,  P.  L.  760,  is  a  repeal  of 
the  act  of  the  14th  of  December,  1863,  in  so  ikr  as  that  act  directs  the 
Justice,  if  he  shall  enter  judgment  in  fkvor  of  the  landlord,  to  forihwi(k 
issue  his  warrant  to  immediately  dispossess  the  tenant:  And  as  the  act 
of  1665,  which  makes  the  certiorari  a  supersedeas,  and  allows  ten  days 
from  the  date  of  the  judgment,  within  which  the  writ  maybe  taken  out, 
that  uo  warrant  of  possession  can  be  issued  by  the  justice,  until  the  ten 
days  had  expired. 

The  case  now  before  us  is  a  proceeding  before  two  justices  and  a  jury  of 
twelve  freeholders,  under  the  act  of  21st  of  March,  1772,  to  obtain  possession 
of  demised  premises,  after  an  alleged  expiration  of  a  term,and  the  question 
now  presented  for  decision  is  as  to  the  right  of  the  justices,  to  issue  a  writ 
to  place  the  landlord  in  possession,  immediately  following  a  judgment  in 
his  favor;  or  in  other  words,  whether  the  act  of  1865,  in  so  far  as  it 
relates  to  the  certiorari,  is  applicable  to  the  act  of  1772.  The  act  of  1866 
provides,  that  in  every  proceeding  or  suit  brought  in  the  city  of  Phila- 
delphia, under  any  of  the  several  acts  of  this  Commonwealth,  by  land* 

•  This  case  is  now  in  the  Supreme  Coart,  and  will  be  argued  in  18S0. 
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lords  to  recover  possesdon  of  property  leased  for  a  term  of  years,  or  from 

Car  to  year,  in  which  a  certiorari  is  now  allowed,  the  said  certiorari  shall 
a  aupersedeafi,  and  the  execution  upon  the  judgment  in  said  suit  or 
proceeding  shall  lie  suspended,  until  the  final  determination  of  the  pro- 
ceeding by  the  court  out  of  which  the  same  issues.    It  is  argued  by  the 
defe&cUknt,  who  having  been  dispossessed  by  the  justices,  now  applies  fot' 
a  writ  of  restitution,  uiat  the  true  intent  and  meaning  of  this  act  is,  to 
give  to  a  certiorari  the  eflfect  of  a  supersedeas,  and  also  to  allow  ten  days 
within  which  it  may  be  taken  out,  in  every  suit  or  proceeding  in  the  city 
of  Philadelphia,  by  It  landlord,  to  obtain  possession  of  a  property,  leased 
for  a  term  of  years,  or  from  year  to  year.    The  plaintiff  on  the  other 
iaand  contends,  that  the  effect  ffiven  to  a  certiorari  by  the  act  of  1865,  is 
restricted  to  such  of  the  acts     assembly  as  in  express  terms  allow  the 
writ  to  issue.  These  are  the  acts  of  December  14,  1863,  and  of  April  1, 
1830,  the  first  of  which  is  identical  in  purpose  with  the  act  of  1772,  and 
the  latter  provides  for  the  landlord  a  mode  of  obtaining  possession  for 
nanpayment  of  rent,  before  the  term  has  expired.    But  in  neither  of 
these  acts,  although  the  writ  is  expressly  allowed,  was  there  given  to  it 
the  effect  of  a  supersedeas.  A  certiorari  is  not  allowed  by  the  act  of  1 772, 
in  which  relief  is  given  to  the  landlord,  on  the  expiration  of  a  term  ;  nor 
by  that  of  March  25, 1825,  where  possession  may  be  obtained,  in  case  a 
tpnaot  removes  from  the  premises  without  leaving  sufficient  property 
thereon  to  seouis  the  payment  of  three  months  rent,  or  to  give  security. 
A  certiorari  might,  however,  issue  as  at  common  law,  in  suits  instituted 
under  either  of  the  last  two  acts  of  assembly,  with  the  same  effect  as 
writs  which  are  expressly  given  by  the  acts  of  1830  and  of  1863.  The 
distinction  is,  that  in  one  case  it  is  a  statutory  right,  and  in  the  other  it 
is  not.    We  are  thus  brought  back  to  the  question,  does  the  act  of  1865 
apply  to  the  act  of  1772? 

A  statute  is  to  be  construed  according  to  its  ordinary  and  gram- 
matical meaning*  whenever  that  can  be  done,  consistent  with  its  expressed 
intention  or  purpose;  and  it  is  only  when  an  adherence  to  the  gram- 
matical sense  would  involve  an  absurdity  or  inconsistency,  or  reouire  an 
interpretation,  repugnant  to  the  clear  intention  of  the  statute,  tnat  this 

rneral  rule  may  be  departed  from  :  Warburton  vs.  Loveland,  1  Hudson 
Brooke,  648,  or  as  stated  in  Dame's  Appeal,  12  P.  F.  S.  422,  the  moment 
we  depart  from  the  plain  words  of  the  statute,  according  to  their  ordiiiary 
meaning,  in  a  hunt  for  some  intention  founded  on  the  general  policy  of 
the  law,  we  find  ourselves  involved  in  a  "sea  of  trouble."  The  words — 
the  context — the  subject  matter — are  to  be  considered  equally,  if  not 
before  the  effects  and  consequences,  or  the  reason  and  i^pirit,  and  yet  the 
reason  and  spirit  of  a  statute  are  to  be  kept  constantly  in  view,  as  ex- 
plaining, and  often  controlling  the  interpretation  to  be  given  to  the  words, 
the  context  and  the  subject  matter.  The  portion  of  the  act  of  1865, 
which  gives  rise  to  the  question  under  consideration,  judged  by  its  gram- 
matical construction,  sustains  the  position  taken  by  the  plaintiff;  the 
antecedent  to  the  word  •*  which  "  is  the  word  "acts,"  so  that  it  is  to  be 
read  ns  if  the  word  "acts"  were  repeated  after  the  word  "which,"  and 
the  sent^nf^  would  then  read,  in  which  acts,  a  certiorari  is  now  allowed. 
This  would  exclude  from  the  operation  of  the  act  of  1865  all  acts  except 
the  a'^ff  '>f  1830  and  of  1863,  which  in  terms  allow  a  certiorari  to  i?sue. 
Nor  h  thif  construction  absurd,  inconsistent,  or  repugnant  to  the  words 
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or  the  intention  of  the  statute,  for  it  is  neither  absurd,  inconsistent,  nor 
repugnant  to  anything  contained  in  the  law,  for  the  Legislature  to  restrain 
the  remedy  to  proceedings  instituted  under  certain  acts  of  assembly,  and 
withhold  it  fmm  others. 

But  if  we  look  also  for  the  reason  and  spirit  of  the  statute,  we  find 
there  is  protection  given  to  the  tenant  by  the  act  of  1772,  which  is 
omitted  from  the  act  of  1863.  Two  justices  supervise  the  proceedings, 
and  the  landlord's  right  to  possession,  if  established,  is  by  an  inquisition 
of  twelve  freeholders,  where  the  trial  may  be  as  full,  and  the  opportunity 
to  make  defence  as  ample  as  if  made  in  a  court  of  law,  before  a  judge 
and  jury.  And  under  the  act  of  25th  of  March,  1825,  which  gives  a 
remedy  where  a  tenant  removes  from  the  premises,  without  leaving  goods 
to  secure  the  payment  of  three  months  rent,  and  refuses  to  give  security 
for  the  rent,  there  is  good  reason  for  withholding  from  him  the  benefit 
of  a  stay  against  the  execution  of  a  writ  of  possession.  The  writ  cannot 
eject  the  tenant,  or  subject  his  fiftmily  to  inconvenience,  for  they  are 
already  out  of  possession ;  and  the  violation  of  an  express  or  implied 
promise  to  occupy  the  premises,  and  guard  them  from  injury  by  tres- 
passers, takes  from  the  tenant  all  equitable  claim  to  the  protection 
afforded  by  the  certiorari  under  the  act  of  1865. 

Nor  ought  we  to  forget  that  while  the  acts  of  1772  and  of  1863,  which 
furnish  cumulative  remedies  to  landlords,  are  general  in  their  operation, 
the  act  of  1865  is  restricted  to  proceedings  instituted  in  the  city  of 
Philadelphia.  Under  the  latter  statute,  and  prior  to  the  act  of  1865, 
summary  proceedings  before  a  single  justice  were  frequent,  and  hardship 
and  oppression  of  tenants  were  matters  of  constant  occurrence;  the  tenant 
had  to  go  out  of  possession ;  the  appeal  was  not  a  supersedeas,  nor  was 
the  certiorari.  The  record  oilen  showed  that  but  a  single  witness  bad 
been  examined  upon  the  hearing  before  the  justice,  and  as  was  frequently 
proved,  his  testimony  related  to  no  more  than  one  fact  in  the  cause,  such 
as  notice  to  quit,  and  upon  such  proof  judgment  would  go  against  the 
tenant,  and  he  was  without  remedy  until  it  was  too  late,  in  most  caaes, 
to  avail  as  a  protection.  So  great  an  evil  did  the  practice  under  the  act 
of  1863  become,  that  the  court  was  compelled  to  give  what  relief  it  could 
by  going  behind  the  record  on  allegations  of  fraud  on  the  part  of  the 
magistrate,  supported  by  proofe  and  reverse  judgments  wrongfully 
obtained,  that  writs  of  restitution  mi<>:ht  issue  to  put  the  tenant  back  in 
the  property  of  which  he  had  been  unjustly  deprived.  It  was  to  remedy 
this  evil  chiefly  that  the  act  of  1865  was  passed,  and  which  sul)sequently 
induced  the  Legislature  to  provide  by  the  law  of  March  25,  1869,  that 
an  appeal  from  a  judgment  of  a  justice  under  the  act  of  1863  should  be 
a  supersedeas.  No  such  general  abuse  of  power  has  been  exercised  under 
the  act  of  1772.  Cases  of  hardship  have  doubtless  arisen  under  it,  but 
they  are  not  frequent,  and  the  reasons  for  this  are  apparent.  There  !• 
not  only  the  greater  protection  to  the  tenant  growing  out  of  the  form  of 
procedure,  but  the  right  is  also  given  to  the  tenant  to  stay  proeeedinga 
in  a  continprency  provided  for  in  the  act,  and  then  the  costs,  which  are 
often  considerable,  by  reason  of  the  inquest  of  twelve  fret^holdei-s,  which 
fall  upon  the  landlord  if  he  cannot  sustain  his  suit,  serves  to  check  hasty 
or  frau<lulent  action  on  his  part.  For  these  reasons  we  refuse  the  writ  of 
restitution  and  dismiss  the  motion. 

Charles  S,  Pancoast  and  Charles  Oilpin,  Esqs.,  for  plaintiff. 

E,  Spencer  Miller  and  Henry  Wharton,  Esqs.,  for  oefendant. 
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[Leg.  Int.,  Vol.  30,  p.  380.] 


Geobge  Bricker  vs.  Charles  Grover  &  John  Grover. 

A  grantee  who  takes  a  oonveyanoe  with  full  knowledee  of  a  coveuant  Id  relation  to  the 
umd  made  by  the  grantor,  but  not  contained  in  the  deed  from  the  grantor  to  tha 
complainant,  will  be  restrained  hj  injunction  from  a  violation  of  the  covenant. 

In  equity.  Motion  to  contiDue  special  iDjuuction.  Opinion  delivered 
November  15,  1873,  by 

Peirce,  J. — The  plaintitf',  in  1873,  by  an  instrument  of  writing  under 
seal,  agreed  to  purchase  of  the  defendant,  Charles  Grover,  the  lot  or  piece 
of  ground  and  stable,  No.  3805  on  the  north  side  of  Market  street,  west 
of  Thirty-eighth  street,  in  the  city  of  Philadelphia,  and  a  lot  contiguous 
thereto  on  Thirty-f-ighth  street,  for  the  price  or  sum  of  nineteen  thousand 
five  hundred  dollars. 

At  the  same  time  a  further  agreement  was  made  between  the  parties  as 
follows,  viz: — 

In  consideration  of  the  above  agreement  on  the  part  of  George  Bricker, 
I  hereby  agree  with  him  that  I  will  not  at  any  time  erect  or  cause  to  be 
erected  on  the  lot  of  ground  belonging  to  me,  situate  on  the  west  side  of. 
Thirty-eighth  street,  at  the  distance  of  sixty  feet  northward  from  the 
north  side  of  Market  street,  containing  in  front  forty  feet,  and  extending 
of  that  width  in  depth  thirty  feet,  any  stable  of  any  kind,  and  I  agree 
hereby  to  execute  such  further  papers  as  may  be  necessary  to  secure  to 
him  my  full  performance  of  this  agreement 


Afterwards,  on  the  6th  day  of  May,  A.  d.  1873,  the  defendant,  Chas. 


properties  to  the  plaintiff,  but  the  deed  contained  no  covenant  or  recital 
of  the  agreement  not  to  erect  a  stable  on  the  last  mentioned  property. 

Subsequently,  on  the  28th  of  October,  1873,  the  defendant,  Chas. 
Grover,  conveyed  the  lot  on  which  he  had  covenanted  not  to  erect  a 
stable,  to  his  son,  John  J.  Grover,  the  other  defendant,  for  the  considera- 
tion of  forty-eight  hundred  dollars,  who  avers  that  the  said  lot  is  so' 
valuable  only  for  a  stable,  and  that  if  he  is  prevented  from  erecting  said 
stable,  the  property  will  be  of  little  value  to  him  for  any  other  purpose. 
He  admits  that  he  knew  of  the  agreement  not  to  build  a  stable  on  this 
lot,  but  that  he  was  advised  and  believes,  that  it  is  only  personal  in  its 
operation  against  the  defendant,  Charles  Grover,  and  that  it  is  not  a 
covenant  running  with  the  land. 

The  defendant,  John  J.  Grover,  is  about  to  erect  a  stable  on  the  said 
lot,  and  the  bill  is  filed  to  prevent  him  from  so  doing. 

it  is  not  necessary  for  the  purposes  of  this  application  to  determine 
whether  the  covenant  of  Charles  Grover,  not  to  erect  a  stable  on  said 
lot,  is  a  covenant  running  with  the  land,  or  is  a  mere  personal  obligation. 

It  is  an  important  rule  of  equity,  that  a  party  taking  with  notice  of 
an  equity,  takes  subject  to  that  equity.  The  meaning  of  this  doctrine  is, 
that  if  a  person  acquiring  property  has,  at  the  time  of  acquisition,  notice 
rf  a  prior  equity  binding  the  owner  in  respect  of  that  property,  he  shall 
be  assumed  to  have  contracted  for  that  only  which  the  owner  could 
Bonestly  transfer,  viz.,  his  interest,  subject  to  the  equity  as  it  existed  at 
the  date  of  the  notice.  The  exact  extent  to  which  this  doctrine  will  he 
carried  where  a  covenant  has  been  made  by  the  owner  of  land,  the 


Charles  Groyeb,  [l.  aj 


Grover,  by  deed  duly  executed, 


ed  the  said  two  first  mentioned 
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burden  of  ^hich  does  not  at  law  run  with  the  land,  does  not  appear  to 
be  positively  settled.  If,  however,  the  covenant  be  one  respecting  the 
land,  and  not  purely  collateral,  there  appears  to  be  no  reason  why  the 
.  doctrine  of  notice  should  not  apply,  or  why  the  assignee  of  the  land, 
knowing  that  the  covenant  has  modified  his  assignee's  ownership,  should 
not  be  presumed  to  have  contracted  for  it,  subject  to  that  modification : 
Adams' vEquity,  151, 152. 

It  is  the  doctrine  of  a  court  of  equity,  that  whatsoever  is  the  agree- 
ment concerning  any  subiect,  real  or  personal,  though  in  form  and  con- 
struction purely  personal,  and  suable  only  at  law,  yet  in  this  court  it 
binds  the  conscience,  and  as  against  the  party  himself,  and  any  claiming 
under  him,  voluntarily  or  with  notice,  raises  a  trust:  Legard  vs.  Hodge; 
1  Vesey,  Jr.,  477. 

A  purchaser  with  notice  of  a  previous  agreem^t  between  the  grantor 
and  another,  takes  the  land  subject  to  the  agreement:  SmUk  vs.  GfU>9on, 
1  Yeates,  291. 

In  Tulh  vs.  Moxhay,  2  Phillips'  Ch.  Rep.  778,  Lord  Chancellor 
Cottenham  said,  that  the  question  does  not  aepend  upon  whether  the 
covenant  runs  with  the  land,  is  evident  from  tnis,  that  if  there  was  a 
mere  agreement  and  no  covenant,  this  court  would  enforce  it  against  a 
party  purchasing  with  notice  of  it;  for  if  an  equity  is  attached  to  the 
property  by  the  owner,  no  one  purchasing  with  notice  of  that  equity, 
can  stand  iu  a  different  situation  from  the  part^  from  whom  he  purchased. 

The  remaining  question  is,  whether  the  plamtiff  can  have  an  adequate 
remedy  in  pecuniary  damages  for  breach  of  this  covenant 

Courts  of  equity  will  decree  performance  of  a  contract  for  land,  not 
because  of  the  particular  nature  of  land,  but  because  the  damages  at 
law,  which  must  be  calculated  upon  tbe  general  value  of  land,  may  not 
be  a  complete  remedy  to  the  purchaser,  to  whom  the  land  purchased 
ma^  have  a  peculiar  and  special  value;  Story's  Equity  Jur.,  §  716. 
This  is  the  general  rule,  and  all  contracts  or  questions  touching  the 
enjoyment  of  land  fall  within  the  principle  of  this  rule.  Therefore, 
oourts  of  equity  will  restrain  nuisances  affecting  the  permanent  enjoy- 
ment of  land ;  and  repeated  or  continuing  trespasses  on  land ;  and  bre^h 
of  agreements  affecting  the  enjoyment  of  land. 

In  this  case  the  defendant  covenanted  not  to  erect  or  cause  to  be  erected 
a  stable  on  the  adjoining  lot  belonging  to  him.  The  plaintiff*  had  been 
in  business  with  the  defendant,  Charles  Grover,  on  the  premises  sold  by 
him  to  plaintiff*,  as  keepers  of  a  sale  stable.  The  derendant,  John  J. 
Grover,  says,  that  the  lot  purchased  by  him  adjoining  the  plaintiff's 
property,  is  so  valuable  only  for  a  stable.  It  may  be  readily  perceived 
now  the  erection  of  a  stable  on  the  adjoining  lot  would  affect  the  value 
of  the  plaintiff*'s  property.  But  what  would  be  the  measure  of  dama^ 
in  such  a  case  it  is  not  so  easy  to  decide.  It  is  enough  that  it  impairs 
the  peculiar  use  and  enjoyment  of  the  property  which  the  plaintiff"^ pur- 
chased with  the  covenant  that  the  defendant,  Charles  Grover,  would  not 
erect  a  stable  on  the  adjoining  lot,  and  of  which  John  J.  Grover  had 
notice  when  he  bought  the  adjoining  lot  from  his  father.  In  such  a  case 
a  court  of  chancery  always  enjoins. 

The  special  injunction  is  continued. 

Hon.  Benjamtn  Harris  Brewster,  for  the  plaintiffi 

Hon.  WiUiam  A,  Porter,  for  defendants. 
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[Leg.  Int,  Vol.  30,  p.  392.] 

Bacon  vs.  Morris  et  oL 

A  retarn  of  nulla  bona  is  not  snfficient  to  found  a  bill  under  the  act  of  1863,  making 
the  officers  of  certain  corporations  liable  in  equity  for  their  debts.— The  return  must 
•et  oot  that  no  real  or  personal  property  of  the  corporation  was  exhibited  to  the  officer, 
sufficient  to  satisfy  the  debt,  as  required  by  the  act 

Demnrrer  to  bill  in  equity.  Opinion  delivered  November  22, 1873,  by 

Ludlow,  J. — The  defendants  in  this  bill  are  the  officers  of  Tbie 
Philadelphia  Pressed  Brick  Works  Co.,"  and  an  effort  is  now  made  to 
make  them  liable  for  the  debts  of  the  concern  under  the  provisions  o# 
the  act  of  July  18,  1863,  entitled,  "an  act  for  mechanical  manufacture- 
ing,  mining  and  quarrying  purposes." 

If  the  provisions  of  the  act  have  been  complied  with,  doubtless  the 
plaintiflb  in  this  bill  have  an  equitable  remedy;  but  the  act  is  in  its 
nature,  so  far  as  officers  are  concerned,  a  highly  penal  one,  and  its  pro- 
visions roust  be  strictly  pursued. 

By  the  41st  section  of  the  law,  a  judgment  or  any  other  creditor  may 
file  a  bill  in  equity,  1st  Where  a  judgment  has  been  recovered.  2a. 
Where  the  corporation  neglects  "  for  the  space  of  thirty  days  "  after  a 
demand  on  execution,  either  to  pay  the  amount  due  with  officers'  fees, 
or  to  exhibit  to  the  officer,  real  or  personal  estate,  subject  to  be  taken  in 
execution,  sufficient  to  satisfy  the  same,  and  when  the  execution  shall 
be  rettirned  unsatisfied. 

The  42d  section  provides,  that  ''after  the  execution  shall  be  so 
returned,"  the  judgment  creditor  may  file  a  bill  in  equity,  etc.  Clearly 
the  official  act  of  the  sheriff  must  include  something  more  than  a  mere 
return  of  "  niUla  bona,"  for  this  return  may  be  made,  and  yet  real  and 
personal  estate  of  the  eorpcration  may  exist  subject  to  levy  and  sale. 

As  a  preliminary  measure,  the  return  of  the  sheriff  will  either  produce 
a  fund  for  the  payment  of  the  debt,  or  will  presumptively  prove  that  the 
corporation  has  no  essets  to  answer  the  demand  oi  the  execution.  An 
attempt  has  been  made  by  an  amendment  to  cure  a  defect  in  the  bill, 
and  so  far  as  the  first  cause  of  demurrer  is  concerned,  is  successful ;  but 
how  do  we  know  that  real  estate,  subject  to  levy  and  sale  was  not 
exhibited,  and  that  by  proper  legal  prooess  the  debt  may  not  M  this 
moment  be  in  course  of  collection  ? 

It  is  true  the  amendment  declares  that  no  exhibit  of  real  or  personal 
estate  was  made,  but  the  sheriff  does  not  so  return  the  writ,  and  in  the 
absence  of  this  legal  return  to  the  fieri  faeiaSy  while  it  may  be  true,  as 
stated  in  the  amendment,  that  payment  has  not  (yet)  been  made,  it  may 
also  be  as  true,  that  real  estate  exists,  by  a  sale  of  which  the  debt  may  bie 
paid.  We  are  obliged  to  sustain  this  demurrer  for  the  second  reason 
assisn^ed  upon  our  record. 

Demurrer  sustained. 

Charles  E,  Morris,  Esq.,  for  demnrrer. 

Charles  K  Morgan,  Esq.,  contra. 
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[Leg.  Int,  Vol.  30,  p.  392.] 

Joshua  P.  B.  Eddy  et  cU.  vs.  The  Board  op  Health. 

The  power  of  the  board  of  health  does  not  extend  to  the  removal  of  tenants  from  their 
houses,  and  closing  up  the  latter,  unless  justified  by  the  existence  of  a  pestilential 
disease.— Such  action  will  be  restrained  by  injunction. 

Motion  to  continue  special  injunction.  Opinion  delivered  November 
22, 1873,  by 

Peirce,  J. — The  plaintiff,  Eddy,  is  the  owner,  and  the  other  plaintifls 
are  tenants  of  the  properties,  Nos.  629  and  631  Bainbridge  street,  in  the 
city  of  Philadelphia.  The  board  of  health  appointed  a  sanitary  com- 
niittee  to  inspect  the  district  iu  which  these  properties  are  situate,  y,'ho 
reported  respecting  these  properties  that  the  yards  were  to  be  cleansed,  cel- 
lars cleaned,  disinfected,  and  closed  ;  also,  shanty  or  frame  building  in  the 
rear  to  be  thoroughly  cleansed,  vacated  and  closed.  The  board  of  health 
thereupon  gave  notice  to  the  tenants  to  remove  therefrom  or  they  would  be 
forcibly  ejected,  and  they  ordered  ihe  houses  and  premises  to  be  at  once 
closed.  The  power  of  the  board  of  health  to  abate  nuisances' and  the 
causes  of  them,  and  to  enforce  sanitary  regulations,  is  very  great,  and 
the  courts  never  interfere  with  the  legitimate  use  of  their  power ;  but  to 
the  contrary,  excuse  an  excessive  exercise  of  the  power  in  cases  where 
there  is  great  peril  to  the  public  health,  even  when  the  city  of  Philadel- 
phia is  responsible  for  damages  for  the  unlawful  exercise  of  their  power, 
as  is  shown  in  the  recent  case  of  limner  vs.  Tlie  City  of  Philadelphia,  30 
Legal  Intelligencer,  329.  But  the  exercise  of  a  power  which  is  clearly 
unlawful,  and  which  has  no  great  public  necessity  to  excuse  it,  will  be 
restrained  by  the  courts,  no  matter  how  praiseworthy  the  motives  may 
be  which  prompted  it  The  board  of  health,  in  view  of  the  possible 
approach  of  cholera  to  our  city  last  summer,  took  active  and  praise- 
worthy measures  to  guard  the  city  against  pestilence,  and  so  far  a.s 
relates  to  the  lawful  measures  adopted  by  tnem  for  the  removal  of 
nuisances,  and  all  causes  of  disease,  they  have  the  hearty  approval  of 
all  our  citizens.  When,  however,  they  claim  to  remove  citizens  froni 
their  homes,  and  close  up  their  houses,  they  must  have  either  the  sanc- 
tion of  law  for  it,  or  they  must  be  justified  by  great  public  necessity, 
whicK  demands  such  action,  because  there  is  no  other  way  to  avert  the 
threatened  peril — upon  the  same  principle  that  buildings  may  be  blown 
up  to  prevent  the  spread  of  a  great  conflagration. 

This  leads  us  to  inquire  into  the  law  which  would  justify  sucb  action 
by  the  board  of  health.  The  powers  conferred  upon  the  board  of  health 
are  statutory,  and  are  to  be  found  in  the  several  acts  of  assembly  con- 
ferring these  powers  upon  them.  The  constitutions  of  the  United  States 
and  the  State  of  Pennsylvania  both  provide,  that  the  people  shall  b^ 
secure  in  their  persons,  houses,  papers  and  possessions  from  unreasonable 
searches  and  seizures ;  and  that  no  warrant  to  search  any  place,  or  to 
seize  any  person  or  things,  shall  issue  without  describing  them  as  nearly 
as  may  be,  nor  without  probable  cause,  supported  by  oatii  or  afBrmation. 
The  cases  in  which  the  board  of  health  may  enter  private  dwellings  and 
remove  persons  therefrom,  or  close  them  up,  are  confined  exclusively  t© 
cases  of  pestilence  or  contagious  disease,  by  virtue  of  the  15th,  22d  and 
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23d  sectioDS  of  the  act  of  29th  of  January,  1818.  Their  power  to  remove 
nuisances  is  also  well  defined,  and  before  they  can  enter  upon  occupied 
or  enclosed  property  to  search  for  nuisances  they  must  obtain  a  warrant 
piescribed  by  the  27th  section  of  the  act  of  1818:  Kennedy  vs.  ITie 
Board  of  Health,  2  Barr,  366 ;  Baugh  vs.  Sheriff,  7  Phila.  82.  And  then 
if  the  owners  or  occupiers  of  the  premises,  on  due  notice,  shall  refuse  or 
neglect  to  remove  the  nuisances,  the  board  of  health  shall  remove  them 
and  charge  the  expense  to  the  owner  of  the  property.  In  the  cases  of 
the  bone-boiling  establishments  in  certain  wards  of  the  city,  the  board 
of  health  appears  to  be  empowered  by  the  act  of  29th  of  March,  1865, 
to  enter  the  premises  without  warrant  and  abate  the  nuisance.  In  this 
case  the  power  of  the  board  of  health  was  limited  to  the  removal  of  the 
allied  nuisance,  or  cause  of  nuisance,  and  did  not  extend  to  the  removal 
of  the  plaintiffi)  from  their  houses  and  the  closing  of  them  up,  as  ther? 
was  no  existence  or  allegation  of  existence  of  a  pestilential  disease  there 
to  warrant  them  in  so  doing. 

The  affidavits  of  the  defendants  also  exhibit  that  they  were  doing  what 
the  law  required  them  to  do,  viz.,  removing  or  had  removed  the  alleged 
nuisances  from  the  premises  at  the  time  they  were  required  by  the  board 
to  remove  from  and  close  up  their  houses.  The  most  that  the  board  of 
health  could  do  in  such  a  case  would  be  to  remove  or  cause  to  be  removed 
the  nuisances  complained  of.  The  law  looks  with  too  jealous  an  eye; 
upon  the  right  of  every  man  to  the  peaceful  possession  of  his  house,  his 
castle,  the  dwelling-place  of  himself  and  family,  to  permit  him  to  be 
ejected  from  it,  except  in  a  clear  case  of  right.  No  such  right  or 
authority  in  law  has  been  shown  in  this  case. 

The  special  injunction  is  continued. 

John  A.  Burton,  Esq.,  for  plaintiflfs. 

Robert  N,  WilUon,  Esq.,  for  defendants. 

[Leg.  Int,  Vol.  30,  p.  416.] 

Harding  vb,  Devitt  el  aL 

1.  The  Aj^eement  of  partners  to  make  real  estate  part  of  the  common  stock  most  be 

in  writing,  and  ought  to  a|)pear  of  record. 

2.  Where  the  possession  of  the  plaintiff,  who  was  one  of  the  tenants  in  common  is 

disputed  by  the  others,  an  issue  should  be  framed  and  the  facts  found  by  the  jury. 

Opinion  delivered  December  6,  1873,  by 

Paxson,  J. — ^William  W.  Harding  claims  to  be  the  owner  in  fee  of 
an  undivided  one-fourth  part  of  premises  No.  427  Walnut  street,  and 
brings  this  bill  for  partition  of  the  same  against  the  defendants,  Joseph 
R  Devitt,  Nicholas  P.  Murphy,  and  Jeremiah  L.  Hutchinson,  whom  |je 
alleges  to  be  the  owners  respectively  of  the  remaining  three-fourths 
thereof. 

The  defendants  allege  that  the  said  property  belongs  to  the  firm  of 
Joseph  E.  Devitt  &  Co.,  composed  of  said  defendants,  and  J.  Morris 
Harding,  a  brother  of  the  plaintiff;  that  said  firm  is  insolvent,  and 
that  J.  Morris  Harding  is  indebted  to  it  in  a  considerable  amount. 

The  answer  denies  both  the  title  and  the  possession  of  the  plaintiff. 
The  latter  bought  the  undivided  one-fourth  part  belonging  to  his  brother 
Morris,  and  holds  a  deed  therefor. 
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There  is  nothing  upon  the  face  of  the  title  papers  to  indicate  that  the 
said  property  belongs  to  the  firm  of  Joseph  E.  Devitt  &  Co.  On  the 
contrary,  they  show  that  each  of  said  partners  is  entitled  to  an  un- 
divided fourth  part  as  tenant  in  common,  and  that  the  sliare  of  J.  M. 
Harding  has  been  conveyed  to  the  plaintifi*. 

In  Lefevre's  Appeal,  19  P.  F.  8.  122,  it  was  held  that  as  to  pur- 
chasers, mortgagees  and  creditors,  the  agreement  of  partners  to  make 
real  estate  part  of  the  common  stock  must  be  in  writing,  and  oueht  to 
appear  of  record,  and  that  it  b  not  competent  to  show  by  parol  that 
real  estate  conveyed  to  two  as  tenants  in  common  is  partnership 
property. 

An  attempt  was  made  to  show  that  the  plaintiff  was  not  a  bona  fide 
purchaser.  The  burden  of  proof  is  upon  those  who  assert  this  proposi- 
tion, and  they  have  not  estaSlished  it.  Having  failed  in  this  they  can- 
not set  up  their  secret  equities  to  defeat  the  record  title. 

The  defendants  also  deny  the  plaintiff's  possession,  and  assert  that 
they  hold  adversely.  The  law  is  well  settled  that  an  adverse  holding 
by  one  tenant  in  common  for  any  length  of  time,  however  short,  pre- 
viously  to  the  institution  of  an  action  of  partition,  will  bar  a  recovenr 
in  such  form  of  action  :  Law  vs.  Pattersotif  1  W.  &  S.  184 ;  Troubat  & 
Haly,  vol.  2,  p.  274.  In  an  action  of  partition  at  law,  where  a  defend- 
ant appears  and  pleads,  and  the  interest  or  possession  of  the  plaintiff  is 
disputed,  an  issue  would  be  formed  and  the  facts  found  by  a  jury.  By 
analogy,  ia  equity,  when  plaintiff's  possession  is  denied,  it  must  l>e 
settled  in  the  same  manner  as  any  other  disputed  fact.  If  the  plaintiff 
has  been  ousted  of  possession  the  bill  will  not  lie.  But  it  is  the  fact  of 
ouster,  and  not  the  assertion  of  it,  that  bars  the  plaintiff's  recovery.  The 
evidence  in  this  cause  does  not  sustain  the  answer  upon  this  point. 
There  is  not  a  word  of  proof  in  support  of  it,  and  in  the  absence  of  proof 
mere  averment  will  not  avail. 

The  master  makes  no  mention  of  this  point,  nor  b  there  any  excep- 
tion pointing  to  it 

We  think  the  master  was  right  in  his  view  of  the  law  and  the  facts 
of  this  case.  We  therefore  dismiss  the  exceptions  and  confirm  his 
report. 

James  W,  if.  Newlin,  Esq.,  for  plaintiff. 
Oeorge  Bull,  Esq.,  for  defendants. 

[Leg.  Int,  Vol.  30,  p.  416.] 

Ash  vs.  Bowen. 

Where  a  young  woman  makes  a  deed  of  trnst  and  one  year  afterwards  marries,  held  in 

this  case  to  be  in  contemplation  of  marriage. 
K  limitation  by  which  the  course  of  descent  is  broken,  makes  the  trust  an  actiTe 

special  trust,  and  should  be  kept  alive  to  support  the  remainders. 

Opinion  delivered  December  6,  1873,  hj 

Paxson,  J. — When  this  case  was  before  the  court  upon  a  former 
occasion,  (Legal  Intelligencer,  vol.  30,  p.  226,)  we  declined  to  make  a 
decree  upon  a  judgment  pro  eonfesso  by  default  for  want  of  an  appear- 
ance, and  directed  that  the  judgment  he  opened  and  an  answer  put  in 
by  the  defendants.    This  has  been  done.    The  answer  admits  all  die 
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fiicts  set  forth  in  the  bill,  aod  the  defendants  submit  themselves  to  the 
order  and  direction  of  the  court. 

Ellen  Margaretta  Harland,  one  of  the  plaintifb,  in  the  year  1856, 
executed  a  deed  of  all  her  estate,  real  and  personal,  to  the  defendants, 
in  trust  for  her  sole  and  separate  use  during  her  natural  life,  with  a 
power  of  appointment  by  will,  and  in  default  of  such  appointment,  then 
to  hold  said  trust  estate  to  and  for  the  use  of  her  children  (or  child,  if 
only  one),  who  shall  be  living  at  the  time  of  her  death,  or  to  the  issue 
of  any  who  may  be  deceased ;  and  to  her  husband,  the  latter  taking  a  . 
ebilds  share;  in  default  of  any  such  child  or  children,  then  to  such 
persons  as  would  by  the  laws  of  Pennsylvania  have  been  entitled  there- 
to, if  she,  the  said  Ellen,  had  died  unmarried,  intestate,  and  without 
issue. 

The  deed  contains  the  further  clause,  that  the  trust  thereby  crcat^l 
should  not  cease  bpr  reason  of  discoverture,  but  should  continue  through 
the  same,  and  during  any  second  coverture. 

The  said  Ellen  Margaretta  Harland  intermarried  with  Thomas 
Beeves  Ash,  co-plaintiff,  within  one  year  after  the  execution  of  the  said 
deed  of  trust,  and  had  by  him  six  children,  of  whom  three  are  now 
living. 

The  bill  avers  and  the  answer  admits,  that  at  the  time  of  the  execu- 
tion of  the  said  deed  of  trust  the  said  Ellen  was  unmarried,  was  not  in 
contemplation  of  any  particular  marriage,  and  did  not  know  Thomas 
Reeves  Ash,  with  whom  she  afterwards  intermarried. 

It  was  said  in  Wells  vs.  MeCall,  14  P.  F.  8.  215,  that  the  creation  of 
a  trust  constitutes  the  evidence  of  the  fact  of  marriage  being  in  the  con- 
templation of  the  donor  or  devisor,  and  when  this  is  followed  within  a 
reasonable  time  by  consummation  of  the  marriage,  it  concludies  the 
I>roof.  Where,  as  here,  the  settlement  was  made  by  the  party  herself, 
followed  by  her  marriage  within  a  year,  the  evidence  has  almost  the 


We  are  asked  to  strike  down  this  trust  upon  the  mere  statement  of 
Mrs.  Ash,  that  she  was  not  in  contemplation  of  this  particular  marriage 
when  the  deed  was  executed.  It  is  true,  the  trustees  in  their  answer 
tdmit  this  with  the  other  allegations  of  the  bill.  I  do  not,,  however, 
regard  their  admissions.  They  are  not  defending  this  case.  They 
allowed  judgment  to  go  against  them  bv  default,  and  come  in  only  be- 
cause required  to  do  so  by  the  court  They  wholly  neglect  to  call  for 
the  proof  of  anything.  And  this,  notwithstanding  the  £Eiet  that  the 
said  Ellen  is  now  covert,  the  contingency  contemplated  by  the  trust,  and 
the  peril  which  she  sought  to  protect  her  estate  against 

If  the  case  were  doubtful,  I  would  dismiss  the  bill  pro'  forma,  and 
thus  compel  the  plain tif&  to  obtain  the  decision  of  the  Supreme  Court 
But  I  do  not  so  regard  it.  Aside  from  the  question  above  stated,  Mrs. 
Ash  has  lost  the  control  of  her  property  by  engrafting  upon  the  trust  a 
provision  which  limits  her  enjoyment  of  the  property  to  a  life-estate, 
^itli  remainder  over  upon  failure  to  appoint,  to  her  children  and 
Ijusband.  The  effect  of  this  is  to  break  the  course  of  descent,  and  the 
f^mainder-men  take  as  purchasers  by  description,  and  not  as  heirs.  The 
»"nle  laid  down  is  that,  when  an  estate  for  life  only  is  given,  followed  by 
*  general  power  of  appointment,  and  on  failure  to  appoint,  to  children  or 
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to  special  heirs,  the  power  to  appoint  will  not  enlarge  the  estate  of  the 
cestui  qm  trust  to  a  tee,  and  on  a  failure  to  appoint,  the  children  or 
special  donees  in  remainder  take  by  purchase  from  the  donor,  and  not 
by  way  of  limitation  as  heirs  to  the  cestui  que  trust:  Dodson  vs  BcUL 
10  P.  F.  S.  492. 

This  is  not  a  mere  separate  use  trust.   It  is  a  special,  active  trust,  and 
must  be  kept  alive  to  support  the  remainders. 
Bill  dismissed. 

8.  Davis  Page,  Esq.,  for  plaintiff 

[Leg.  Int.,  Vol.  30,  p.  424.] 

Boyle  vs.  Haughey. 

Wife  of  defendant  in  an  attachment  against  stock  standing  in  her  husband's  oame 
cannot  be  allowed  to  testify  that  the  stock  belongs  to  her. 

Sur  rule  for  new  trial.  Opinion  delivered  December  13,  1873,  by 
Pajcson,  J. — Certain  shares  of  stock  in  a  building  association,  stand- 
ing in  the  name  of  the  defendant,  were  attached  as  his  property.  Sub- 
sequently the  wife  of  the  defendant  was  allowed  by  the  court  to  come  in 
and  defend,  upon  her  allegation  that  the  stock  referred  to  was  her  prop- 
erty, and  paid  for  out  of  her  separate  earnings.  Upon  the  trial  of  the 
case  her  counsel  called  her  as  a  witness,  and  oflTered  to  prove  the  above 
facts  bv  her.  The  court  excluded  her  testimony,  and  this  is  now 
.assigned  as  error. 

The  act  of  15th  of  April,  1869,  which  provides  that  the  parties  to  a 
civil  proceeding  may  be  examined  as  witnesses,  contains  the  express 
provision  that  ''said  act  shall  not  alter  the  law  as  now  declared  and 
.  practised  in  the  courts  of  this  Commonwealth,  so  as  to  allow  husband 
•and  wife  to  testify  against  each  other." 

Musser  vs.  Gardner,  16  P.  F.  S.  242,  and  Eowley  vs.  McHugh,  Id.  269, 
were  cited  in  support  of  the  competency  of  the  wife  as  a  witness.  In 
the  latter  case  an  action  of  ejectment  had  been  brought  by  husband  and 
wife  for  land  sold  under  a  judgment  against  her  husband.  It  was  held 
that  the  husband  had  no  interest  in  maintaining  the  title  of  his  vendee, 
and  that  in  such  case  the  wife  testifies  not  against  her  husband,  but  in 
her  own  behalf.  In  the  case  first  named  the  husband  gold  the  personal 
property  of  the  wife;  she  brought  replevin,  to  which  suit  he  was  not  a 
party,  and  it  was  held  she  was  competent  to  testify  for  herself  under  the 
act  of  nssemhly  referred  to.  Thompson,  C.  J.,  in  delivering  the  opinion 
of  the  court,  says:  "The  husband  was  no  party, and  that  he  might  pos- 
sibly be  called  on  at  some  time  or  other  to  answer  on  an  implied  wai- 
ranty  of  title  to  propert;^  he  had  sold,  and  now  claimed  by  the  wife, 
was  too  remote  and  contingent  to  bring  her  within  the  prohibition  of 
the  statute  from  testifying  against  her  husband." 

.  The  cases  referred  to  differ  materially  from  the  one  under  considera- 
tion. In  the  latter  the  husband  is  a  party  and  may  appear  and  plead 
to  the  attachment,  in  which  case  an  issue  must  be  formed  as  to  him. 
The  shares  in  the  building  association,  which  are  the  subject  of  con- 
troversy, stand  in  his  name,  and  are  prima  fade  his  property.  The 
wife  claims  to  be  the  owner  thereof,  and  to  withdraw  them  from  the 
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grasp  of  the  execution  creditor  of  the  husband.    This  is  setting  up  an 
adverse  title.    She  cannot  do  thid  by  her  own  testimony  as  against  her 
husband,  or  his  execution  creditor,  who  claims  by  and  through  him. 
It  comes  within  the  direct  pn)hibition  of  the  statute. 
Rule  discharged. 

See  also  In  Re  Knahh,  deceased,  30  Leg.  Int,  page  361,  Woodward,  P.  J. 

Stover,  for  plaintiff. 

Oolahan  and  Davis,  for  defendant 

[Leg.  Int.,  Vol.  30.  p.  424.] 

Barry  vs.  MgAvoy. 

Plttotiff  should  all^  in  his  bill,  his  right  to  a  drain  which  he  alleges  defendant  is 

about  to  obstruct 

Demurrer  to  bill.    Opinion  delivered  December  13,  1873,  by 

Paxson,  J. — The  defendant  demurs  to  the  plaintiff's  bill,  and  assigns 
as  cause  of  demurrer  that  the  plaintiff  does  not  aver  that  ho  has  the 
right  and  privilege  of  the  alleged  dmin  or  water-course,  or  that  the 
same  is  reserved  through  the  premises  of  the  defendant" 

This  demurrer  is  well  taken.  The  plaintiff  wholly  omits  to  aver  that 
he  has  any  right  to  the  drain  which  he  charges  the  defendant  is  about 
to  obstruct  Nor  does  he  state  any  fact  from  which  such  right  can 
necessarily  be  inferred. 

The  demurrer  is  sustained. 

Samuel  WakeUng,  Esq.,  for  demurrer. 

GeoT(^^  F,  Borie  and  C.  F.  Erichson,  Esqs.,  for  plaintiff. 

[Leg.  Int,  Vol.  30,  p.  424.] 

GiviN  vs.  Green. 

The  general  rule  is,  that  in  order  to  establish  the  validity  of  a  will  the  subscribing 
witnesses  must  be  called,  if  living  ami  within  the  jorisdiction  of  the  court,  but  if,  after 
strict,  diligent  and  honest  inquiry,  satisfactory  to  the  court  under  tho  circumstanceii 
of  tlie  case,  the  subscribing  witnesses  cannot  be  found,  other  evidence  will  be 
admitted  to  prove  the  signature  of  the  testatrix. 

Sur  rule  for  new  trial.    Opinion  delivered  December  13,  1873,  by 
Paxson,  J. — This  was  a  feigned  issue  to  determine  the  validity  of  a 

giiper  writing  purporting  to  be  the  last  will  and  testament  of  Abigail 
torer,  deceas^. 

Upon  the  trial  the  case  was  narrowed  down  to  a  mere  question  of 
forgeiy.  The  jury  found  a  verdict  for  the  plaintiff,  thus  sustaining 
the  will. 

The  third  and  fifth  reasons  assigned  by  the  defendant  in  support  of 
his  nile  may  be  considered  together.  They  allege  that  the  court  erred 
in  dispensing  with  the  testimony  of  the  subscribing  witnesses,  and  in 
permitting  the  signature  of  the  testatrix  to  the  alleg^  will  to  be  proved 
hy  other  than  the  subscribing  witnesses. 

The  general  rule  undoubtedly  is,  that  in  order  to  establish  the  validity 
of  a  will,  the  subscribing  witnesses  must  be  called,  if  living  and  within 
the  jurisdiction  of  the  court  In  either  of  the  latter  contingencies 
proof  must  be  made  of  the  handwriting  of  the  deceased  or  absent  sub- 
scribing witness. 
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In  this  case  the  plaintiff  was  unable  to  find  either  of  the  subscribiog 
witnesses,  or  to  obtain  any  trace  of  them.  Under  such  circunistancea 
t<i  exclude  proof  of  the  signature  of  the  testatrix  would  be  to  shut  out 
all  proof  of  the  execution  of  the  will,  and  to' prevent  the  parties  inter- 
tested  therein  from  taking  any  benefit  under  it.  This  cannot  be  the  law. 
It  is  in  the  daily  experience  of  every  professional  roan  that  important 
legal  papers  are  constantly  being  witnessed  by  obscure  |>er8ons  who  have 
no  fixed  residence,  and  whom  it  may  be  uext  to  impossible  to  trace  after 
a  number  of  years  have  elapsed. 

It  would  hie  equally  vain  to  require  proof  of  the  handwriting  of  an 
absent  subscribing  witness,  whom  the  parties  have  been  unable  to  trace, 
or  as  to  whom  they  could  obtain  no  information  whatever.  In  Green- 
leaf  on  Evidence,  f  572,  and  in  1  Btarkie  on  Evidence,  377,  it  is  held  that 
when  a  subscribing  witness  cannot  be  found  after  diligent  inquiry,  or  is 
a  fictitious  person,  the  signature  of  the  maker  of  the  instrument  may  be 
proved  by  witnesses  who  have  knowledge  of  his  handwriting.  Bee  also 
Cunliffe  vs.  Seftan,  2  East,  183,  where  the  same  principle  is  expressly 
decided. 

The  only  remaining  question  upon  this  point  is,  whether  due  dilij^enoe 
had  been  used  by  the  plaintiff  in  her  search  for  the  subscribing 
witnesses. 

The  rule  is  thos  briefly  stated  in  Greenleaf:  ''The  degree  of  diligence 
for  the  subscribing  witnesses  is  the  same  which  is  required  in  the  seardi 
for  a  lost  paper,  the  principle  l>eing  the  same  in  both  cases.  It  must  be 
a  strict,  diligent,  and  honest  inquiry  and  search,  satisfactory  to  the  court 
under  the  circumstances  of  the  case."    (Sec.  574.) 

The  will  of  Mrs.  Storer  is  dated  in  1861.  Inquiry  was  made  upon 
several  occasions  in  the  vicinity  where  she  resided  at  that  time,  for  the 
subscribing  witnesses,  but  no  one  there  had  ever  heard  of  them.  The 
Directory  for  several  years  about  that  time  and  later  was  examined,  and 
every  person  whose  name  corresponded  with  that  of  either  of  the  sub- 
scribing witnesses  was  called  upon,  and  inquiry  made  as  to  whether  he 
had  witnessed  such  a  will,  without  success.  The  latter  mode  of  search 
was  resorted  to  upon  three  different  occasions  and  appeared  to  have  been 
thorough.  It  is  difficult  to  see  what  more  the  plaintiff  could  have  done. 
The  proof  of  diligence  was  satis&ctory  to  the  court  at  the  time,  and  a 
re-examination  of  the  law  and  the  facts  has  not  changed  my  view. 

The  fourth  reason  alleged  is  error  in  admitting  in  evidence  the  will 
of  1846.  In  support  of  the  allegation  of  forgery  the  defence  offered 
evidence  of  the  aeclarations  of  the  testatrix  at  various  times  prior  to 
her  death,  that  she  had  never  made  a  will.  To  rebut  this  evidence  the 
plaintiff  proved  counter-declarations  of  the  testatrix  that  she  had  made 
a  will.  In  addition  the  plaintiff  produced  a  paper  purporting  to  be  a 
will  of  Mrs.  Btorer,  dated  m  1846,  and  which  plaintiff  swore  was  handed 
her  by  Mrs.  Storer  herself,  with  the  statement  that  it  was  her  (Mrs. 
Storer's)  will.  I  do  not  see  any  error  in  the  admission  of  this  paper. 
It  was  strictly  in  rebuttal. 

The  sixth  reason  alleges  that  the  court  erred  in  charging  the  jury 
that  the  testimony  of  the  expert  called  by  the  defendant  "  was  not  to  be 
regarded  by  the  jury,  but  that  comparison  of  handwriting  was  the  test, 
and  that  they  were  the  exclusive  judges  thereof." 
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I  did  not  charge  precisely  al  is  stated  in  this  reason.  I  did  say  that 
it  was  for  the  jury  to  n^ake  the  oomparison  of  handwriting,  and  not  for 
an  expert;  but  I  also  said  that  as  the  expert  had  been  allowed  without 
objection  to  testify  to  his  belief  as  to  the  siffuature  from  a  comparison 
of  it  with  the  test  papers,  they  should  regard  his  testimony  so  far  as  it 
aided  them  in  determining  the  question  referred  to;  but  that  they 
should  not  allow  it  to  control  dieir  pwp  independent  iiidgment.  That 
tbis  ruling  was  right  under  the  authority  of  Irotna  vs.  Brcwrif  7  Wright^ 
9,  there  can  hardly  be  a  question. 

The  remaining  reasons  are  the  u^oal  formal  ones.  This  case  involves 
character  1^  well  as  property.  When  that  is  the  case  the  verdict  of  the 
jury  upp^tthe  £|cts  Bh9uld.iiot  be  disturbed  without  weighty  reasons. 
Such  reasons  do  not  exist  in  this  case. 

Rule  discharged. 

Aaroti  Ihmpson  and  TTiamai  LaUuH^^  Esqs.,  for  rule. 
WiUiam  L.  Hirst  and  W.  K  Whiiman,  Esqs.,  oontra. 


[Leg.  lat,  Vol.  81,  p.  4.] 

John  W.  Simons  et  cU.  vs.  The  Bustleton  and  Somebton  Turnpikb 

Company. 

In  prooeedingt  under  the  act  of  1140  mgsiost  a  tarnpike  eompaoy  mmt  show : 
L  That  the  comulaint  was  made  before  the  aldermen  of  Me  neisMorh^wl. 

2.  They  should,  ine  sworn  to  inquire  whether  the  road,  or  any  part  of  it,  is  in  good 

traveUiug  order  and  repair,  not  whether  it  is  in  perfiet  order. 

3.  The  return  of  the  constable  should  set  forth  the  namee  of  the  dtiaens  sammoned. 

Certiorari.  Opinion  delivered  December  30,  1873,  by 
Allison,  P.  J. — The  complaint  in  this  eaae  ia  authorized  by  the  act 
of  assembly  of  the  14th  of  April,  184(X  It  is  founded  on  the  sworn 
statement  of  three  citizens  of  the  Twenty-third  ward  of  the  city  of  Phila- 
delphia, that  the  road  of  the  defendants  is  in  bad  condition,  out  of  repair 
at  various  points  on  the  line  of  the  turnpike,  commencing  at  Point  of 
Rocks,  and  extending  to  the  Philadelphia  county-line  road. 

The  14th  section  of  the  act  of  incorporation  authorizes  complaint  to 
be  made  to  any  justice  of  the  peace  o^  t^e  neighborhood  within  the 
c6unty  where  the  repairs  oyght  to  be  made..  Jurisdiction,  therefore,  *to 
entertain  a  coniplaint,.  is  not  a  jurisdiction  common  to  aldermen  or 
justices  of  the  city,  but  is  limited  to  those  of  them  who  are  of  the  neigh- 
borhood o^  the  portion  of  the  turnpike  which  it  is  charged  is  out  of 
repair.  It  does  not  appear  from  the  record  that  the  justice  before  whom 
proceedings  were  commenced  was  entitled  to  make  inquisition.  The 
i$davit  l^ins  b^  reciting  that  the  affiants  appeared  before  an  ald^man 
fnaud  for  the  city  of  Philadelphia,  without  stating  that  being  of  the 
eity  of  Philadelphia,  he  is  of  that  portion  of  it  \\  hich  is  in  the  neighbor- 
hood of  the  part  pf  the  road  which  is  the  subject  matter  of  the  complaint. 
There  is  affixed  to  the  complaint  the  official  seal  of  the  justice,  upon  which 
it  is  represented  that  he  is  an  alderman  of  the  borough  of  Franlcford,  but. 
whether  the  portion  of  the  turnpike  against  which  proceedings  were 
b^n  is  or  is  not  in  the  neighborhood  of  Frankford  is  not  asserted,  nor 
io  any  way  made  to  appear.   In  a  proceeding  of  this  character,  nothing 


Digitized  by  Google 


102 


PHILADELPHIA  REPORTS^ 


is  to  be  taken  for  granted.  It  is  out  of  the  course  of  common  law ;  it  is 
summary;  it  is  against  a  public  highway;  but  it  is  also  against  the  pri- 
vate property  of  the  defendants,  of  the  benefits  of  which  they  are  to  be 
deprived,  by  an  inquisition  of  a  justice  and  three  citizens,  which  takes 
from  the  defendants  the  usual  guards  and  protection  of  a  trial  by  iury, 
under  the  supervision  of  the  court  Of  this,  it  is  true,  the  defeuaants 
cannot  complain,  they  having  accepted  their  grant  of  corporate  franchise 
from  the  State  upon  this  condition,  but  they  have,  nevertiieless,  the  right 
•to  demand  that  the  requirements  of  the  law  shall  be  rigidly  followed, 
that  those  who  propose  to  exact  th^  condition  nominated  in  the  act  of 
condemnation  and  rorfeiture  of  the  road,  shall  pursue  with  strictness  the 
letter  as  well  as  fulfil  the  spirit  of  the  law,  and  that  this  shall  appear 
upon  the  record  of  the  proceedings. 

The  propriety  or  the  necessity  of  limiting  jurisdiction  to  one  or  more 
of  the  aldermen  of  the  city,  and  denying  it  to  all  others,  is  a  question 
with  which  we  have  nothing  to  do ;  the  Legislature  have  prescribed  a 
rule  to  which  those  who  propose  to  avail  themselves  of  it  must  adhere, 
and  it  is  a  good  and  substantial  objection  to  these  proceedings,  that  the 
justice,  before  whom  complaint  was  made,  and  who  held  the  inquisition, 
does  not  set  out  that  he  is  a  justice  of  the  neighborhood.  That  he  is  an 
alderman  of  the  borough  of  Prankford,  and  of  the  county  of  Philadel- 
phia, is  not  sufiicient,  for  it  still  remains  to  be  ascertained,  by  that  which 
18  not  in  the  case,  as  it  has  been  certified  into  this  court,  that  he  was 
entitled  to  take  jurisdiction  of  the  complaint. 

The  objection  to  the  form  of  the  oath  administered  to  the  viewers  is 
well  taken  ;  they  were  sworn  to  inquire  whether  the  road,  or  any  part 
of  it,  was  in  such  ^ood  and  perfect  order  and  repair  as  the  said  act  of 
assembly  required  it  to  be,  and  such  other  matters  and  thinp  as  may  be 
lawfully  required  of  them  in  the  premises.  This  covers  much  more  than 
is  provided  for  in  the  act.  All  that  the  viewers  could  lawfully  be 
sworn  to  do,  was  to  inquire  whether  the  road,  or  any  part  of  it,  is  in  good 
travelling  order  and  repair.  There  could  be  no  legal  condemnation  of 
the  road  because  it  was  not  in  perfect  repair ;  the  managers  are  required 
to  maintain  it  in  good  order  for  travelling,  and  no  more.  The  form  of 
the  oath  was  calculated  to  mislead  the  viewers  as  to  the  nature  of  the 
inquiry  they  were  authorized  to  make,  nor  could  they  go  into  a  general 
investigation  of  "  other  matters  and  things ; "  there  is  no  such  power 
j^iven  to  them  by  the  act,  and  in  administering  an  oath  which  the  law 
did  not  empower  him  to  administer,  and  thus  enlarging  the  scope  of  the 
inquiry,  the  justice  exceeded  his  authority,  and  started  with  his  viewers 
upon  a  hunt  for  that  which  could  not  properly  be  brought  into  the 
investigation.  The  act  does  not  authorize  a  roving  commission  to  search 
after other  matters  and  things,"  but  limits  the  inquiry  to  one  point 
only. 

The  return  of  the  constable,  endorsed  on  the  back  of  the  precept,  is 
not  a  sufficient  or  legal  return.  The  names  of  the  three  citizens  sum- 
moned are  not  set  out ;  we  have  nothing  more  than  the  averment  that 
three  disinterested  persons  had  been  summoned  to  be  and  appear  at  the 
time  and  place  within  named ;  who  they  were  or  where  tney  resided 
does  not  appear.  In  analogy  to  all  similar  proceedings,  thb  ought  to  be . 
held  to  be  an  essential  element  of  a  proper  return. 
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The  return  of  a  sheriff  would  be  wholly  iusufficient,  if  it  contuiued 
n.ithiog  more  than  that  which  is  set  out  by  the  constable,  and  a  chai- 
Jeuge  tor  this  cause  would  he  sustaiued.  It  is  the  right  of  every  buitor 
bjfore  being  called  on  to  go  to  trial,  to  know  who  are  to  be  brought  in 
to  act  as  jurors,  or  viewers,  or  arbitratora.  Without  this,  the  right  of 
challenge  is  practically  taken  away,  for  it  is  too  late  to  enter  upi»n  an 
inquiry  as  to  prejudice,  or  favor,  or  interest,  at  the  moment  when  tho 
trial  is  to  begin.  It*  is  true,  that  in  making  up  the  record,  the  fact  id 
btated,  that  the  constable  appeared  before  the  justice  and  jurors  (as  they 
ura  called),  and  returned  that  he  had  summone<l  three  persons,  whose 
namei  are  given.  But  from  this  it  appears  that  the  return,  in  so  far  as 
i:  related  to  the  viewers,  was  communicated  orally  at  that  time;  the 
olficial  return  to  the  precept  had  been  completed  four  days  before,  in 
which  no  names  or  description  by  residence  or  occupation  is  given. 
We  have  also  the  novelty  of  a  return  made  to  the  parties  summoned,  if 
the  recital  in  the  record  of  the  magistrate  is  to  be  considered  upon  the 
question  of  the  sufficiency  of  the  return.  Proof  was  made,  so  says  the 
record,  before  the  justice  and  the  jurors,  who  the  persons  were,  who  were 
required  to  act  as  viewers,  and  this  was  at  the  time  fixed  for  the  holding 
of  the  inquisition. 

It  is  not  necessary  to  examine  the  other  exceptions  for  reasons  assigned ; 
the  proceedings  are  quashed. 
Jos,  Abrams  and  John  Leffertt^  Esqs.,  for  the  exceptants. 
Oeorge  }V.  Dedrick,  Esq.,  contra. 

[Leg.  Int,  Vol.  31,  p.  4.] 
Cfty  v$,  Cathcart. 

Betora  of  "served  by  serving  a  copy  of  original  sammons  oa  defendant,"  is  not 

sufficient. 

Certiorari  to  Alderman  Quirk.  Opinion  delivered  December  27, 
1873,  by 

Paxsox,  J. — The  defendant  assigns  for  error  that  there  was  not  a 
legal  service  of  the  writ  of  summons. 

The  return  of  the  writ  is  as  follows:  Served  by  serving  a  copy  of 
ori^iial  summons  on  defendant,  October  16, 1873." 

The  words  "  served  "  and  **  serving  "  when  used  in  this  connection,  are 
technical  terms,  and  must  be  taken  in  their  restricted,  not  their  popular 
sense.  To  serve  a  writ  is  to  deliver  it  with  judicial  effect;  m  such 
manner  as  to  charge  the  person  with  the  receipt  of  it.  A  return  of 
"served"  to  a  writ  of  summons  amounts  to  nothing.  It  is  a  mere 
conclusion  of  law.  The  return  must  disclose  the  facts  upon  which  such 
conclusion  is  based. 

This  return  is  obscure.  The  oflicer  would  seem  to  have  served  a 
copy  of  the  original  summons  on  the  defendant.  It  was  his  duty  to 
have  served  the  original.  This  maybe  done  in  either  of.  two  ways: 
Ist,  by  producing  the  original  summons  to  the  defendant  and  informing 
him  of  the  contents,  thereof;  and  2d,  by  leaving  a  copy  of  it  at  his 
dwellinsr-house  in  the  presence  of  one  or  more  of  his  familv  or  neighbors. 
Neither  of  these  modes  appears  to  have  been  adopted  in  this  case.  The 
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officer  wholly  omits  to  say  what  he  means  by  the  words  ^  serving  copy 
of  original  summons  on  the  defendant"  Was  it  served  perfc^ouuil}'? 
The  return  does  not  sa^  so,  and  in  the  absence  of  such  statemeu:,  the  law 
will  not  presume  that  it  was.  Had  the  constable  left  it  at  the  duelling, 
liouse  of  the  defendant,  in  the  presence  of  one  or  more  of  his  family  cr 
neighbors,  he  could  truthfully  have  returned  ''served  on  the  defendant.'* 
The  exceptions  are  sustained,  and  the  judgment  of  the  alderman  is 
reversed. 

Oeorge  Junkin  and  Robert  H.  Hinckley,  Esqs.,  for  defendant 
[Leg.  Int,  Vol.  31,  p.  4.] 

Butcher  w.  South  and  Wife. 

PUintiiT  after  obtaining  Judgment  against  the  hasband  is  estoroed  from  bringing 
aooilier  action  for  the  same  cause  against  the  husband  and  his  wife^ 

Opinion  delivered  December  27, 1873,  by 

Paxson,  J. — ^This  was  a  demurrer  by  George  South,  one  of  the 
defendants,  to  the  plaintiff's  replication  to  said  defendants'  fourth  plea. 

The  plaintiff  brought  suit  against  South  and  wife,  under  the  act  of 
assembly,  for  the  purpose  of  charging  the  separate  estate  of  the  wife  for 
necessaries.  The  husband  pleaded  a  former  recovery  against  himself 
alone  for  the  same  cause  of  action.  Replication  bv  the  plaintiff  thnt 
'Uhe  said  action  on  promises  agaiust  'George  South,  then  made  sole 
defendant,  was  discontinued,"  etc.,  to  which  replication  this  demurrer 
was  filed. 

We  were  requested  to  dispose  of  this  case  upon  the  merits,  that 
upon  the  1^1  effect  of  the  former  recovery,  without  regard  to  the  forms 
of  the  pleadings. 

It  is  conceded  that  a  judgment  for  the  same  cause  of  action  was  formerly 
recovered  against  George  South,  one  of  the  defendants,  and  an  execution 
issued  thereon.  Subseouently,  the  plaintiff  desiring  to  proceed  against 
the  wife,  entered  what  he  calls  a  discontinuance  of  toe  first  action. 

We  think  the  second  suit  cannot  be  maintained  against  the  husband, 
for  the  reason  that  already  one  judgment  has  been  recovered  agaiust 
him  for  this  cause  of  action.  We  do  not  regard  the  discontinuance 
referred  to  as  important  in  this  respect.  Had  said  discontinuance  been 
before  judgment,  it  would  have  been  different  After  judgment  and 
execution  the  plaintiff  may  satisfy  his  judgment,  but  he  may  not  "  dis- 
continue," in  the  ordinary  meaning  of  the  term,  and  commence  another 
suit 

Nor  is  it  easy  to  see  how  the  plaintiff  could  recover  as  against  the 
wife  in  the  second  suit,  having  recovered  a  judgment  in  the  first  suit 
upon  a  contract  with  the  husband.  The  act  of  11th  of  April,  1848 
(Purdon,  p.  1006),  provides,  that  ''judgment  shall  not  be  recovered 
against  the  wife,  in  such  joint  action,  unless  it  shall  have  been  proved 
that  the  debt  sued  for  in  such  joint  action  was  contracted  by  the  wife," 
etc.  The  plaintiff  is  estopped  by  his  former  judgment  against  the 
husband  alone,  from  now  averring  that  the  contract  was  with  the  wife. 

The  demurrer  is  sustained. 

S,  Davis  Page,  Esq.,  for  plaintiff. 

Z>.  R.  Patterson,  Esq.»  for  defendants. 
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[Leg.  Int,  VoL  31,  p.  4.] 
LOWRY  VS,  LOWRY. 


A  residuary  derisee  of  real  estate  cannot  sustain  a  bill  to  compel  the  execution  of  a 
oootract  of  decedent  against  his  executors  and  the  vendor.  The  estate  must  be 
aettled  in  the  Orphans'  Court. 

Opinion  delivered  December  27,  1873,  by 

Paxson,  J. — ^ThiB  cause  was  heard  upon  bill  and  answer.  The 
plaintiff  avers  that  Robert  O.  Lowry  died  on  the  Slst  of  October,  1873, 


gave,  devised,  and  bequeathed  all  his  estate,  real  and  personal,  to  said 
plaintiff,  Reigart  B.  Lowry,  a  brother  of  testator. 

That  prior  to  his  death  the  said  Robert  O.  Lowry  entered  into  a  con- 
tract in  writing  with  Edward  A.  Warne,  one  of  the  defendants,  for  the 
purchase  of  six  cottages,  with  the  furniture  therein,  at  Cape  May,  for 
the  price  of  $9,500  each. 

The  plaintiff,  as  residuary  devisee,  files  this  bill  to  compel  per- 
formance of  this  agreement  by  the  said  Wame  and  the  executors  of 
Robert  O.  Lowry,  and  prays  for  the  following  relief: 

1.  That  the  said  Edward  A.  Wame  be  directed  to  execute  a  good  and 
sufficient  deed  for  the  said  cottages  at  Cape  May  to  the  plaintiff,  his  heirs 
and  assigns;  and 

2.  That  the  said  executors  be  directed  to  pay  to  the  said  Warne,  upon 
the  execution  of  the  said  deed,  the  amount  due  under  the  terms  of  the 
said  contract. 

It  is  unnecessary  to  refer  to  the  answers  of  the  respective  defendants 
further  than  to  say  that  the  widow  of  said  Robert  O.  Lowry  declines  to 
take  under  the  will,  and  claims  her  full  rights  ^nder  the  statute.  If  the 
prayer  of  this  bill  were  granted,  it  would  utterly  defeat  her  right  of 
dower  in  these  houses,  as  the  conveyance  would  be  to  Reigart  B.  Lowry, 
the  residuary  d  ^visee. 

It  is  to  be  noted  that  neither  of  the  parties  to  this  alleged  agreement 
ii  asking  for  specific  performance.  It  was  suggested  at  the  argument 
that  this  is  really  Mr.  Warners  bill,  though  he  appears  as  one  of  the 
defendants,  and  comes  into  court  in  this  somewhat  awkward  position, 
from  the  fact  tha^  he  wouhi  have  no  e<]uity  to  ask  specific  performance 
as  a  plaintiff.  This  is  certainly  ingenious,  but  it  will  not  avail,  as  the 
present  plaintiff  has  no  equity,  and  the  court  has  no  jurisdiction.  The 
distribution  of  the  estate  of  Robert  O.  Lowry  belong  exclusively  to  the 
Orphans'  Court.  Were  we  to  grant  the  prayer  of  this  bill  we  should 
practically  order  the  distribution  of  a  considerable  portion  of  the  estate 
to  the  plaintiff  as  residuary  devisee,  within  sixty  days  after  the  death  of 
the  testator.  To  state  this  proposition  is  to  show  its  unsoundness. 
Whether  the  plaintiff  is  entitled  to  anything  as  residuary  devisee,  is  a 
question  that  can  only  be  legally  determined  when  the  estate  is  settled, 
and  the  rlebts  and  specific  legacies  fully  paid. 

The  bill  is  dismissed. 
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[Leg.  Int,  Vol.31,  p.  13.] 

In  the  Charter  op  the  Homestead  Building  Company. 

Under  the  act  of  Februarj  18th,  1869,  the  courts  will  not  approve  an  act  of  incorpora- 
tion of  a  company  to  tmde  in  real  estate  for  the  benefit  of  the  stoolLholders  alone. 

OpiDion  delivered  January  6,  1874,  by 

Paxson,  J. — The  petitiouers,  twelve  citizens  of  this  Commonwealth, 
desire  to  he  incorporated  under  the  provisions  of  the  act  of  18th  of  Feb- 
ruary, 1869  (P.  L.  201).  Said  act  empowers  the  courts  to  grant  perpetual 
charters  to  enable  twelve  or  more  citizens  to  purchase,  hold,  and  build 
upon,  and  sell  in  fee  simple,  houses  and  lots  in  the  city  of  Philadelphia," 
etc.,  etc.,  provided,  that  such  company  shall  stipulate  by  their  articles  to 
devote  their  capital  to  improve  parts  of  said  city  most  needing  physical, 
healthful,  and  moral  reform,  which  shall  be  defined  and  prescribed  iu 
their  charter/'  and  not  to  exceed  eight  main  squares ;  and  shall  apply 
all  their  p/ofits,  over  their  expenses,  and  a  return  of  eight  per  centum 
per  annum  to  the  shareholders,  to  and  for  tlie  construction  of  substantial 
stone,  or  brick,  or  iron  habitations  for  homes  for  respectable  persons  of 
limited  means,  either  as  lessees  or  purchasers;  and  provided,  that  tho 
said  court  shall  be  satisfied  of  the  benevolent  purposes  of  the  petitionei-s. 

It  is  manifest  the  Legislature  did  not  intend  by  this  act  to  authorize 
the  incorporation  of  a  company  for  the  purpose  of  buying  real  estate 
and  building  houses  thereon  for  the  mere  benefit  of  the  shareholders. 
On  the  contrary,  the  object  was  evidently  to  enable  persons  by  the  aid 
of  associated  capital  to  J;>uy  up  some  of  the  plague  spots  of  this  city, 
demolish  the  buildings,  and  erect  in  their  stead  comfortable  and  sub- 
Ftantial  structures,  to  be  sold  at  a  moderate  advance,  or  leased  to 
deserving  parties.  Such  a  corporation  was  intended  to  be  a  quasi 
charitable  institution,  for  it  is  expressly  provided  by  the  act  that  the 
court  shall  be  "satisfied  of  the  benevolent  purpose  of  the  petitioners." 
The  petitioners  seem  to  have  overlooked  this  clause  in  the  act,  and  have 
furnished  us  no  evidence  of  their  benevolent  intentions.  There  is  Dot 
a  glimmering  of  benevolence  within  the  four  corners  of  this  charter. 
This  alone  would  make  it  our  duty  to  reject  it,  but  there  are  other 
objections  equally  fat-al.  One  is  that  there  is  no  designation  of  the 
locality  where  the  company  proposes  to  purchase.  It  can  take  up  its 
lots  on  Broad  or  Chestnut  street  as  a  mere  speculation.  The  act  of 
assembly  requires  the  locality  to  be  defined  and  prescribed  in  the 
charter.  It  may  be  that  the  precise  location  could  not  well  be  ex- 
pressed prior  to  the  purchase  of  the  property ;  but  the  quarter  of  the 
citv  might  at  least  be  designated,  and  certain  points  fixed  as  boundaries. 

1?he  eighth  articl&is  also  objectionable.  It  provides  for  a  division  of 
all  the  profits  among  the  shareholders.  The  act  of  assembly  restricts  it 
to  eight  per  centum.  All  the  surplus,  if  any,  beyond  that  sum  must  be 
appropi  iat(  d  uiuler  the  act  of  assembly  in  aid  of  the  benevolent  objects 
of  the  company. 

Section  2<1  of  article  2  authorizes  the  company  to  issue  coupon  bonds 
to  an  unlinjited  extent,  and  sell  the  same  for  any  price  they  may  see 
proper.  This  is  a  very  dangerous  power  to  confer  upon  a  cor|Kjration 
with  a  capital  of  only  thirty  thousand  dollars.    Many  unthinking  per- 
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Hons  are  tempted  by  the  high  rate  of  interest  or  the  low  price  of  cou|k)u 
bonds  to  invest  in  them  without  much  inquiry  as  to  the  safety  of  the 
security.  The  act  of  assembly  referred  to  contains  a  provision  by  which 
it  is  made  lawful  for  any  such  corporation  ^*  to  make  loans  on  bonds  and 
nortgages  to  others  to  build  ana  improve,  and  the  same  to  sell  and 
assign,  and  to  borrow  moneys  upon  bonds  and  mortgages  or  otherwise 
for  said  purposes."  The  power  to  issue  coupon  bonds  without  limit  and 
to  sell  the  same  on  the  market  at  fifly  cents  on  the  dollar  or  less,  is  too 
liberal  a  construction  of  the  act  of  assembly  referred  to,  and  is  not 
what  the  Legislature  contemplated  when  it  gave  authority  to  **  borrow 
money  on  bond  and  mortgage  or  otherwise." 

It  is  our  duty  under  this  act  of  assembly  to  see  that  we  do  not  charter 
a  company  for  merely  speculative  purposes  under  the  guise  of  a 
charitable  institution.  This  is  the  more  important  because  of  the 
perpetuity  of  its  charter  as  well  as  of  its  vast  powers.  Before  we  will 
approve  such  charter  the  petitioners  must  satisfy  us  of  their  "  benevolent 
ipteotious/'  not  by  a  mere  statement  thereof,  but  by  such  provisions  and 
limitations  in  the  charter  itself  as  shall  indicate  its  benevolent  purposes, 
and  which  shall  absolutely  confine  ita  operations  to  the  purposes  con- 
templated by  the  act  of  assembly. 

A,  L.  Hennershotz,  Esq.,  for  the  association. 

[Leg.  Int.,  Vol.  31,  p.  36.] 

FiTZPATRicK  t».  Pennsylvania  Bailboad  Company. 

There  can  be  but  one  jur^r  of  damages  under  the  act  of  ISth  March,  1873,  relating  to 

Delaware,  aven  ue. 

Opinion  delivered  January  17,  1874,  by 

Peirce:,  J. — ^This  is  a  proceeding  under  the  act  of  12(h  March,  1873, 
which  authorizes  the  Pennsylvania  Railroad  Company  to  take  property 
near  to  Delaware  avenue,  for  railroad  purposes,  and  if  they  cannot 
agree  with  the  owners  thereof,  to  have  viewers  to  assess  the  damages. 

In  this  case,  the  property  of  the  plaintiff  was  taken  on  which  there 
was  an  outstanding  lease,  having  some  eighteen  months  or  more  to  run. 
The  viewers  proceeded  to  assess  Uie  damages,  and  did  assess  them  in  favor 
of  the  plaintiff,  in  whom  was  the  reversion,  but  no  notice  was  given  to  the 
lessee  of  the  premises,  and  his  claim  for  damages  was  not  before  them. 

The  viewers  having  made  their  report  to  the  court,  the  railroad  com- 
pany petition  the  court  to  rrfer  the  matter  back  to  them  to  consider 
and  assess  the  damages,  if  any,  to  the  lessee.  This  is  resisted  by  the 
pUintiff,  who  says,  that  the  tenant  can  have  his  damages  assessed  by  a 
separate  jury  of  view. 

The  act  seems  to  contemplate  but  a  single  proceeding  in  the  case  of 
oae  property,  though  there  be  different  estates  arising  out  of  it ;  for  it 
directs  that  "  the  viewers  "  shall  estimate  and  determine  whether  any, 
and  if  any,  what  amount  of  damages  have  been  sustained,  and  to  whom 
payabk,  and  that  the  estate  thereby  acquired  by  the  said  company  shall 
be  an  estate  in  fee  Hmpk, 

The  petition  is  granted. 

David  W.  Sellers,  K«q.,  for  plaintiff. 

C^wnan  Biddle,  Esq.,  for  defendants. 
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[Leg.  Int.,  Vol.  31,  p.  36.] 


Jambb  Long  et  al.  vs.  Mahlon  Dickinson  et  al. 


The  prayer  of  a  bill  for  an  injunction,  against  parties  not  named  in  the  bill,  and  Ml 
in  court,  cannot  be  granted.  The  decree  must  be  against  the  parties  named  in  the  bilL 

In  equity.  Motion  for  a  special  injunction.  Opinion  delivered 
January  24,  1874,  by 

Peirce,  J. — ^Thia  court  in  Keeley  vs.  Dickinson^  Legal  Intelligencer, 
September  22,  1871,  decided  that,  where  an  ordinance  of  the  city  of 
Philadelphia  requires  certain  conditions  precedent  to  an  application  for 


awarded,  and  that  they  could  not  be  waived  by  the  commissioner  of 

^n  th'is  case,  which  is  a  bill  filed  by  property-owners,  it  is  averred  that 
Michael  O'Rourke,  who  claims  the  contract  for  paving  Kensington 
avenue,  has  not  complied  with  the  city  ordinances,  in  that,  he  is  not  the 
paver  selected  by  a  majority  of  the  owners,  and  has  not  advertised  in 
the  manner  prescribed  by  them. 

These  averments  so  far  as  relates  to  the  manner  of  advertising  are  not 
denied ;  the  advertisements  having  been  made  in  two  daily  papers  not 
having  the  largest  circulation,  and  less  than  two  weeks  prior  to  the  time 
named  for  making  his  application. 

We  are  asked  to  restrain  the  defendants  from  awarding  the  contract 
to  Michael  0*Rourke,  or  any  person  other  than  Jacob  Peters  and  Samuel 
Sutton,  who,  it  is  alleged,  have  been  selected  by  a  majority  of  the  owners 
of  property  fronting  on  said  avenue,  and  intended  to  make  application 
for  said  contract  of  paving  as  soon  as  can  be  lawfully  done  under  the 
ordinance  of  December,  1862. 

Neither  O'Rourke,  nor  Peters  and  Sutton,  have  been  made  parties  to 
the  bill.  The  prayer  of  the  bill  is  therefore  too  large,  as  we  can  make 
no  decree  in  favor  of  Peters  and  Sutton,  who  are  not  in  court,  and  do 
not  ask  the  aid  of  the  court,  nor  against  O'Rourke,  who  is  not  a  party 
to  the  bill,  and  therefore  cannot  have  a  decree  against  him. 

All  that  we  can  do  in  this  case,  is  to  restrain  the  defendants  from 
entering  into  a  contract  for  the  paving  of  Kensington  avenue,  from 
Lehigh  avenue  to  Frankford  creek,  with  any  other  person  or  persons 
than  a  competent  paver  or  pavers,  who  shall  be  selected  bjr  a  majority 
of  the  owners  fronting  thereon,  and  who  shall  have  complied  with  the 
requirements  of  the  ordinance  of  Slst  December,  1862,  as  modified  by 
the  ordinance  of  24th  March,  1871. 

The  special  injunction  granted  in  this  case,  as  hereby  modified,  is 
continued. 

William  Hopple^  Jr.,  Esq.,  and  Hon.  F.  Carroll  Brewster,  for  plaintiff. 
David      Sellers,  Esq.,  for  defendant. 
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[Leg.  Int,  Vol.  31,  p.  45.] 
SCHLEBSIKOER  W.  ElLIB  et  oL 

1.  The  parchAser  of  a  property  sold  at  aaotion,  cannot  recover  the  deponit  noner 

when  a  good  title  is  offered  him. 

2.  The  title  of  a  married  woman  is  good  where  it  appears  to  hare  been  bought  and 

paid  for  out  of  her  own  meant  and  credit. 

Verdict  for  plaiutiff.  Rule  for  a  new  trial.  OpinioD  delivered  January 
31, 1874,  by 

FiNLETTKB,  J. — The  defendants  exposed  at  public  sale  certain  real 
f«tate  without  indicating  the  owner.  Oue  of  the  terms  of  sale  was,  that 
the  purchaser  should  deposit  $200  upon  account  of  the  purchase-money. 
The  plaintiff  became  the  purchaser,  and  made  the  deposit.  He  subse- 
quently ascertained  that  the  title  was  held  by  Mrs.  Kennedy,  who  was 
living  with  her  husband,  against  whom  there  were  judgments  amounting 
to  $30,000.  For  these  reasons  he  rescinded  the  contract  and  demanded 
from  the  defendants  the  $200.  They  refused  to  return  the  money,  and 
this  suit  was  brought  to  recover  it. 

The  married  woman's  act  has  been  a  prolific  source  of  jn<Hcial  decision. 
We  may  gather  from  the  act  itself,  snd  the  decisions,  some  general  prin- 
ciples to  aid  us  in  our  present  investigation. 

1st  What  is  stated  and  decided  in  every  case  must  be  understood  in 
reference  to  its  special  facts  and  circumstances. 

2d.  The  property  of  a  married  woman  acquired  after  mnrriage  must 
be  shown  by  her  to  have  been  paid  for  by  her  own  means. 

3d.  The  property  of  a  married  woman  thus  acquired,  and  its  increase, 
may  be  held  possessed  and  enjoyed  by  her  free  from  any  restraiut  by 
reason  of  the  liabilities  of  her  husband. 

4th.  There  must  be  no  fraud  upon  the  rights  of  her  husband's 
creditors;  and  no  system  inaugurated  whereby  they  may  lie  defrauded, 
hindered  or  delayed. 

5th.  That  a  married  woman  cannot  purchase  wholly  upon  credit.  Her 
credit  in  like  manner  as  her  services  belongs  exclusively  to  her  husband, 
and  the  fruits  thereof  are  his. 

If  she  could  acquire  property  upon  her  own  credit  she  might  stand 
securely  upon  her  deed  until  it  was  shown  that  her  hu8band*s  means  had 
entere^l  into  the  purchase-money.  This  would  work  a  hardship  upon  her 
creditors,  never  intended  by  the  act,  and  not  at  all  necessary  to  the 
enjoyment  of  her  own  property.  It  would,  moreover,  violate  the  cardinal 
rule,  that  she  must  show  that  she  paid  for  it  from  her  own  resources. 

6th.  A  married  woman  may  acquire  property  by  paying  a  small  f>or- 
tion  of  the  purchase-money  and  giving  promissory  notes  and  a  mortgage 
for  the  remainder,  although  the  husband  may  have  joined  in  the  bond 
and  mortgage:  8  Wr.  194. 

In  the  present  case  we  have  a  married  woman  in  possession  of  the 
property  by  devise,  with  one-third  interest  therein.  By  gift  she  acquires 
a  further  interest,  and  then  by  purchase  the  remaining:  interest.  She 
thus  acquires  the  whole  property  without  the  aid  of  her  husband. 
Clearly  at  this  point  of  time  no  creditor  could  pretend  that  the  husband^s 
means  had  been  used  in  acquiring  the  property.    Nor  would  the  most 
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inexorable  ask  that  his  debt  should  be  paid  out  of  property  thuft 
acquired. 

It  is  true  she  did  not  pay  for  this  interest  before  the  title  vested  in  her; 
nor  could  she  be  compelled  to  pay  upon  her  contract  afterwards.  The 
grantor  could  not  enforce  his  rights  in  a  court  of  law.  In  equity  he 
might  have  redress.  For  this  reason  the  property  would  not  be  her 
husband's,  as  was  conteudefl  for  by  the  plaintiff.  In  any  event  it  would 
be  either  the  grantor's,  or  the  wife's.  If  he  acquiesced  it  would  be  hers, 
and  acquired  without  the  aid  of  her  husband. 

If  then  it  be  the  wife's  property,  she  has  the  right  to  mortgage  it,  aod 
use  the  procee<ls  in  any  way  she  may  think  proper:  Brawn  vs.  Pendletan, 
10  P.  F.  S.  419. 

Mrs.  Kennedy,  upon  obtaining  title,  mortgaged  the  whole  property 
for  sufficient  to  pay  the  purchase-money  of  the  interest  she  had  pur- 
chased, and  paid  the  grantor.  This  she  had  a  right  to  do.  So  far  no 
fraud  was  ejected  upon  the  creditors  of  her  husband,  for  none  of  his 
means  were  used  therein. 

But  in  order  to  obtain  the  money  upon  the  mortgage  the  husband 
executed  a  bond  and  warrant,  and  it  is  therefore  argued  that  his  credit 
obtained  the  money  which  was  applied  to  the  liqui<iaiion  of  the  purchase- 
money,  and  therefore  the  property  became  his.  Unfortunately  for  this 
argument  the  Supreme  Court  has  said  that  the  mortgage  is  the  primary 
debt,  and  the  bond  is  merely  an  incident  of  form,  and  gives  the  husband 
no  equitable  interest  or  title:  8  Wr.  194;  Brown  vs.  Pendletony  10  P.  F. 
8.  419. 

Again,  before  the  money  could  be  obtained,  it  was  necessary  that  Mrs. 
Kennedy  should  be  the  owner  of  twenty  five  shares  in  the  association 
which  loaned  the  money.  These  shares  she  paid  for  with  funds  derived 
from  her  father's  estate.  Before  her  purchase  her  husband  had  owned 
eleven  of  the  twenty-five  shares.  If  it  had  fully  and  clearly  appeared 
that  he  had  given  her  these  shares,  how  could  that  affect  her  right  to 
receive  and  dispose  of  the  mortgage-money?  How  could  it  afifect  her 
antecedently  acquired  title?  It  was  upon  the  credit  of  the  property,  and 
not  upon  the  credit  of  the  shares  that  the  money  was  loaned.  All  that 
her  husband's  creditors  could  ask  for  would  be  the  eleven  shares,  and 
they  still  remain  to  await  their  executions  or  attachments. 

The  evidence  showed  that  the  property  was  more  than  self-sustaining. 
The  rents  have  paid  all  the  expenses,  the  interest  upon  the  mortgage 
and  the  monthly  dues  upon  the  shares.  In  all  this,  up  to  the  present 
time,  neither  the  husband's  time,  service,  means  or  credit,  have  in  any 
way  been  used  in  or  about  the  property.  There  is  nothing  in  the  whole 
case  to  lead  us  to  suppose  it  was  ever  intended  that  in  any  way  the  hus- 
band's creditors  should  be  defrauded,  or  that  they  were  defrauded  ;  or 
could  be  defrauded. 

The  conclusion  to  which  we  have  come  is,  that  at  the  time  the  property 
was  sold  by  the  defendants,  Mrs.  Kennedy  had  a  good  title,  and  that  her 
husband  had  no  equitable,  or  other  interest  therein. 

It  is  contended,  that  although  Mrs.  Kennedy  may  have  a  good  title, 
it  is  not.  marketable,  because  it  is  always  liable  to  the  attacks  of  her 
husband's  creditors. 

If  this  position  be  correct,  how  can  a  married  woman  possess  and  enjoy 
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her  property  free  from  the  restraints  of  her  husbands  debts?  Surely  the 
right  to  dispose  of  it  is  as  important  as  her  right  to  hold  and  possess  it. 
The  paramount  idea  of  the  act  "of  1848  was  to  lift  from  the  married 
woman's  estate  the  incubus  of  her  husband's  debts.  We  run  directly 
counter  to  this  beneficent  policy  when  we  permit  the  shadow  of  those 
debts  to  rest  upon  her  title.  We  destroy  one  of  its  choicest  fruits  when 
we  allow  the  fear  of  those  debts  to  annihilate  her  right  of  alienation ;  n 
right  inherent  in  the  possession  of  all  property. 

If  her  title  be  good,  the  fact  that  some  one  may  question  it  hereafter, 
does  not  make  it  doubtful.  There  is  no  title  which  may  not  be  attacked. 
Titles  derived  from  proceedings  in  our  courts  are  likely  to  be  assailed 
for  allied  defects  in  those  proceedings.  Could  contracts  for  the  pur- 
chase of  such  properties  be  rescinded  because  the  purchaser  might  be 
called  upon  to  snow  that  those  proceedings  were  regular?  Why  then 
should  he  who  agrees  to  purchase  a  married  woman's  property  l)e 
allowed  to  disregani  his  contract  because  he  may  be  compelled  to  show 
that  she  acquired  it  according  to  law?  No  policy  of  law  or  morals 
requires  it;  and  the  spirit  of  the  act  of  1848  forbids  it 

The  facts  which  make  an  otherwise  good  title  doubtful,  must  strike 
at  the  title  itself,  and  tend  1o  establish  a  good  title  in  another.  In 
Speakman  vs.  Forepaugh,  8  Wr.  363,  there  was  an  outstanding  title 
recorded  after  Speakman  had  purchased  at  sheriff's  sale,  but  not  within 
the  time  prescribed  by  the  act  of  assembly.  Even  in  that  ciise  the  court 
held  Speak  man's  title  to  be  good  in  a  court  of  law. 

A  husband's  indebtedness  is  consistent  with  a  perfect  title  to  property 
in  his  wife.  It  does  not  advance  an  assailant  a  hair's  bread tn  in  his 
attack  upon  that  title.  It  gives  him  a  standing  in  court,  and  permits 
him  to  call  upon  her  to  show  that  she  paid  for  the  pro|)erty  with  her 
own  means,  and  nothing  more.  How  could  that  make  a  good  title 
questionable  or  doubtful? 

If  this  view  be  incorrect,  is  the  alleged  blemish  such  as  should  be 
r^rded  in  a  court  of  law?  There  has  always  been  a  distinction  upon 
this  subject  in  courts  of  law  and  of  equity.  A  court  of  law  is  satisfied 
with  a  title  which  is  good.  A  court  of  equity  will  not  compel  a  man  to 
accept  a  title  which  he  may  be  required  to  defend.  This  principle  in 
courts  of  law  has  been  extended  to  all  actions  for  the  purchase-niouev, 
upon  the  ground  that  thejr  are  really  in  the  nature  of  bills  for  specific 
performance.  The  principle  upon  which  this  distinction  rests  it  is  not 
necessary  to  comment  upon. 

The  plaintifiT seeks  to  recover  money  which  he  paid  upon  his  contract 
with  the  defendants  that  they  should  give  him  a  good  title  to  the  prop- 
erty. This  they  have  offered  to  do;  and  there  is  no  basis  for  his  claim. 
He  is  not  defending  against  a  bill  for  specific  performance,  or  a  suit 
for  the  recovery  of  the  purchase-money.  He  is  here  the  actor.  He  must 
show  that  the  defendants  are  withholdina;  the  money  claimed  in  viola- 
.  tion  of  their  contract  with  him.  This  he  has  failed  to  do,  and  should 
not  recover. 

The  rule  for  a  new  trial  is  made  absolute. 

M,  StUzberger,  Esq.,  for  plaintiff. 

S,  Ridgvoay  Kennedy  and  John  A.  Biekel,  Esqs.,  for  defendant. 
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[L^.  Int,  Vol.  31,  p.  53.] 

McNuTT  W.  JtfcEwEN. 

Before  a  ooTeoant  not  to  practise  medicine  "  in  the  neighborhood  "  can  be  enforced  in 
equity,  evidence  ranst  be  given  to  show  the  extent  of  the  practice  sold  to  plaintiff. 

In  equiU\  Sur  motion  to  continue  special  iujunction.  Opinion 
delivered  Fehruarv  7,  1874,  by 

Paxson,  J. — ^Tne  defendant,  who  b  a  physician,  sold  his  office  and 
residence  in  this  city  to  the  plaintiff,  and  covenanted  that  he  would  not 
thereafter  practise  his  profession  in  the  "neighborhood." 

It  is  conceded  that  the  defendant  has  resumed  the  practice  of  his  pro- 
fession within  three  squares  of  his  former  location.  The  plaintiff  seeks 
to  enjoin  him. 

Upon  the  admitted  facts  of  the  case  the  plaintiff's  ri^ht  to  an  injunc- 
tion would  be  clear  but  for  the  uncertainty  implied  in  tne  word  "neigh- 
borhood." It  is  a  very  indefinite  term,  and  while  I  do  not  think  the 
covenant  void  for  uncertainty,  and  an  action  at  law  for  its  breach  might 
perhaps,  be  sustained,  it  is  difficult  to  define  it  by  metes  and  bounds. 
Were  we  to  enjoin  the  defendant  from  practising  in  his  neighborhood," 
it  would  be  difficult  to  punish  him  for  disobeying  our  order. 

In  its  general  or  popular  sense  the  word  referred  to  means  "a  place 
near;  the  adjoining  district;  vicinity;  a  small  district." — Worcester's 
Dictionary. 

In  its  legal  sense  a  man's  neighborhood  may  be  said  to  be  co-extensive 
with  the  range  of  his  frequent  intercourse  with  his  fellow-citizens:  Che98 
vs.  CicM,  1  Pa.  40. 

In  the  sense  in  which  it  is  used  in  this  covenant  it  embraces  the  circuit 
of  the  defendant's  practice  as  a  physician.  We  cannot  go  beyond  that, 
for  the  covenant  is  in  restraint  of  trade,  and  must  not  be  enlarged. 
Hence  we  could  not  extend  it  over  the  entire  city.  If  we  embrace  Ger- 
mantown  and  Chestnut  Hill,  why  not  Camden  or  Darby? 

As  the  case  stands  now  we  might  well  refuse  to  continue  this  injunc- 
tion ;  but  it  exhibits  so  palpable  an  instance  of  bad  faith  on  the  part  of 
the  defendant  that  we  will  permit  the  plaintiff  to  submit  affidavits  of  the 
extent  of  the  defendant's  practice.  If  he  can  fix  its  boundaries  witli 
sufficient  certainty  we  will  continue  the  injunction ;  otherwise  we  must 
leave  him  to  the  chance  of  an  injunction  upon  final  hearing,  or  turn  him 
over  to  his  remedv  at  law. 

Jl  jB.  Sypher^  iJssq.,  for  plaintiff. 

Oeo.  W.  Harkins,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  31,  p.  63.] 
Heyl  w.  The  City. 

A  motion  to  dissolve  an  injunction  can  only  be  made  after  answer  filed.  This  does  not 
apply  to  ex  parte  injunctions. 

Opinion  delivered  February  7, 1874,  by 

Paxson,  J. — In  this  case  the  usual  ex  parte  injunction  was  granted, 
and  after  a  hearing,  continued,  more  than  a  year  ago.  On  Tuesday  last 
the  cause  was  set  down  for  argument  upon  a  motion  to  dissolve.  No 
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answer  has  been  put  in,  nor  has  any  step  been  taken  hj  the  defendant 
sioce  September  28,  1872,  when  the  order  continuing  the  special  injunc- 
tion was  made.  I  declined  to  hear  the  motion  to  dissolve,  and  continued 
the  cause  until  the  next  eauity  motion  da^,  for  the  reason  that  such 
application  could  not  properly  be  made  until  a^r  answer  filed.  Subse- 
quent reflection  has  satisfied  me  that  in  this  I  was  right  It  is  true, 
some  of  the  text  books  say,  that  a  motion  to  dissolve  may  be  made  be- 
fore answer;  but  this  manifestly  applies  to  ex  parte  injunctions,  and  not 
to  cases  where  there  has  been  a  hearing.  Otherwise  we  might  be  con- 
stantly employed  in  reviewing  our  own  decisions.  It  is  purely  a  question 
of  practice,  and  the  correct  rule  in  such  cases  will  be  found  in  Adams' 
Eauity,  196,  359. 

If  the  deifendants  nut  in  an  answer  on  or  before  the  next  equity 
motion  day,  they  will  be  in  a  position  to  move  to  dissolve  the  special 
injunction. 

D,  C  Harrington^  Esq.,  and  Hon.  F.  Carroll  Brewster,  for  plaintiffs. 
B.  N.  WUUon,  and  Chas.  H,  T.  CoUia,  E6qs.,City  Solicitors,  for  the  city, 

[Leg.  Int.,  Vol.  31,  p.  53.] 

Davis  vs.  Souder. 

A  license  to  take  awaj  soil,  sand,  etc.,  where  the  grantee  has  expended  mooej  on  the 
faith  of  it,  cannot  be  revoked. 

Motion  to  continue  special  injunction.  Opinion  delivered  February 
7, 1874,  by 

Paxson,  J. — ^We  do  not  attach  much  importance  to  the  denial  of 
plaintiff's  title  contained  in  the  defendant's  answer.  It  is  not  disputed 
that  the  plaintiff  has  the  full  equitable  title  to  the  seventeen  kts  in 
question,  and  that  the  legal  title  is  now  in  course  of  preparation..  This 
is  sufficient  to  give  him  a  standing  in  a  court  of  equity. 

The  defendant  justifies  his  taking  of  the  ''soil,  earth,  gravel,  sand  and 
stone,"  from  the  said  lots,  under  a  license  from  the  Fairhill  Land  Com- 
pany, at  that  time  the  owner  of  said  lots,  and  now  the  vendor  of  plain- 
tiff. Said  license  bears  date  the  31st  of  March,  1873;  is  sign^di  by  Louis 
Wagner,  as  chairman  of  the  committee  on  streets  of  the  Fairhill  Land 
Company,  and  authorizes  the  plaintiff  to  "  remove  the  surplus  earth  from 
the  lots  of  the  Fairhill  Land  Company,  for  the  purpose  of  filling  up 
Fifth  street,  and  for  no  other  purpose,"  etc. 

The  plaintiff  contends  that  this  is  a  mere  license,  without  considerti- 
tion;  that  it  is  revocable  at  the  pleasure  of  the  Fairhill  Land  Company, 
or  hy  the  plaintiff  as  the  grantee  of  said  company. 

The  general  rule  undoubtedly  is,  that  a  mere  license  may  be  revoked. 
There  are  exceptions,  however,  to  this  rule.  One  of  those  exceptions  is, 
where  the  person  to  whom  the  license  is  given  makes  substantial  im- 
provements and  expends  money  on  the  faith  of  such  license,  and  with 
the  knowledge  of  the  person  granting  it.  In  such  cases  it  has  always 
been  held  that  it  would  be  inequitable  to  revoke  it  license  may 
become  an  agreement  on  a  valuable  consideration,  as  when  the  enjoy- 
ment of  it  must  necessarily  be  preceded  by  the  expenditure  of  money ; 
*nd  when  the  grantee  has  made  improvements  or  invested  capital  in 
consequence  of  it,  he  has  become  a  purchaser  for  a  valuable  eonsidera- 
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tion:"  Berick  vs.  Kern,  14  8.  &  R.  267.  In  this  case  the  defendant, 
at  the^  time  contemplating  entering  into  a  contract  with  the  city  of 
Philadelphia,  at  a  certain  nxed  price,  to  grade  Fifth  street,  from  Clear- 
field to  Westmoreland  street,  proposed  to  the  Fairhill  Land  Company 
to  remove  the  surplus  earth  fVom  certain  of  the  lots  of  said  company, 
and  use  the  same  in  grading  or  filling  up  Fihh  street,  and  the  neighbor- 
hood of  the  said  lots.  He  alleges  that  he  would  not  have  taken  the  con- 
tract at  the  price  named  therein,  without  the  privilege  of  removing  the 
earth  aforesaid ;  that  having  obtained  said  license  from  the  laud  com- 
pany, he  entered  into  said  contract ;  has  expended  $1,500  in  the  pur- 
chase and  employment  of  horses,  carts,  etc. ;  and  that  if  said  license 
should  be  revoKed  it  would  subject  him  to  a  heavy  loss. 

Practically,  the  removal  of  the  earth  will  add  to  the  value  of  the  lots, 
as  it  reduces  them  to  the  city  grade.  The'  plaintifi*  alleges,  however, 
that  a  large  proportion  of  the  substance  to  be  removed  is  gravel,  and 
worth  much  more  than  the  costs  of  removing  it;  that  the  land  company 
acted  improvi4ently,  and  not  with  a  proper  regard  to  the  interests  of 
its  stockholders  when  it  gave  this  license. 

If  this  be  so  it  is  no  concern  of  this  defendant  He  was  authorized  to 
do  what  was,  in  one  view,  at  least,  a  benefit  to  the  company.  On  the 
faith  of  it,  and  with  the  knowledge  of  the  company  that  he  intended  to 
■do  so,  he  entered  into  a  contract  with  the  city  for  filling  up  Fifth  street, 
and  made  a  large  expenditure  in  the  purchase  of  horses,  carts,  etc.  It 
:would  be  against  eouity  and  good  conscience  to  allow  the  land  company 
now  to  revoke  this  license. 

It  was  urged  that  the  expenditure  made  by  defendant  had  not  been 
upon  the  lots  in  question.  While  this  is  true  in  point  of  fact,  I  do  not 
fiee  the  force  of  the  objection.  In  many  of  the  cases  cited  by  the  learned 
counsel  for  the  plaintifi^  there  had  been  expenditures  upon  the  land 
charged  with  the  license,  as  in  boring  for  oil,  or  sinking  shafts  for  coal 
and  other  minerals.  Yet  none  of  the  cases  rest  up(>n  the  ground  that 
the  expenditures  had  been  made  upon  the  land.  The  principle  is,  that 
having  induced  or  permitted  the  party  to  expend  his  money  upon  the 
faith  of  the  license,  it  would  be  inequitable  to  revoke  the  license,  and 
thus  deprive  him  of  the  fruits  of  his  expenditure.  No  better  illustration 
of  this  can  be  found  than  in  the  leading  case  of  Bertek  vs.  Kern,  before 
•cited,  where  the  plaintiff  had  erected  a  mill  upon  his  own  land  upon 
the  faith  of  a  parol  license  to  use  the  water  from  the  defendant's 
property. 

It  was  urged  upon  the  argument  that  if  the  Fairhill  Land  Company 
cannot  revoke  this  license,  tne  plaintiff,  as  its  vendee,  may  do  so.  This 
proposition  assumes  that  the  plaintifi*  is  a  bona  fide  purchaser  without 
notice;  whereas,  the  fact  is  undisputed  in  this  case,  that  he  is  a  stock- 
holder in  the  said  company,  was  one  of  the  board  of  directors  at  the 
time  this  license  was  granted,  and  had  actual  personal  knowledge  thereof. 
He  was  part  owner  of  these  lots  at  the  time  of  the  grant,  in  the  sense  in 
which  a  stockholder  of  a  corporation  may  be  said  to  be  interested  in  its 
real  estate. 

The  equities  of  the  case  are  all  against  the  plaintiff,  and  his  motion  to 
continue  the  special  injunction  is  denied, 
i?.  P.  White,  Esq..  for  plaintiff. 
John  B.  Thayer,  Esq.,  for  defendant 
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[L^.  Int,  VoL  31,  p.  68.]  ^ 

Christman  v8.  Baurichter. 

After  diMolation  of  a  partnership  and  payment  of  its  debts,  if  there  is  no  special  agree- 
ment, each  partner  should  be  paid  ratably  his  advances. 

In  equity.  Exceptions  to  master's  report  Opinion  delivered  Feb- 
ruary 21, 1874,  by 

FiNLETTER,  J. — The  Capital  invested  was  $2,900;  of  which  the 
plaintiff  furnished  $2,000,  and  the  defendant  $900.  The  business  was 
unprofitable;  and  the  assets  are  about  $1,400.  The  master  distributed 
this  sum  in  proportion  to  the  capital  advanced  by  each,  and  charged  the 
costs  equally. 

The  defendant  excepts,  1st,  because  the  assets  should  have  been  shared 
equally ;  and  2dly,  because  all  the  costs  should  have  beeu  imposed  upon 
the  plaintiff. 

Articles  of  partnership  are  not  intended  to  define  all  the  rights  and 
duties  of  partners  inter  se.  Much  is  left  to  be  understood  and  deter- 
mined by  general  principles,  which  are  always  applicable  when  not 
clearly  excluded.  They  are  to  be  construed  so  as  to  defeat  fraud,  and 
the  taking  of  unfair  advantages:  Lindley  on  Partnership,  pp.  841 
and  843. 

In  the  case  before  us  the  articles  of  agreement  provide  that  "  the 
profits  shall  be  divided  equally."  ''And  in  case  of  the  dissolution  of 
this  copartnership  from  whatever  cause,  the  parties  hereto  agree  to  and 
with  each  other  that  they  will  make  a  trqe,  just  and  final  account,  of 
all  things  relating  to  their  said  business,  and  in  all  things  truly  adjust 
the  same.  And  after  all  the  affairs  of  the  copartnership  are  adjusted 
and  its  debts  paid  off  and  discharged,  then  all  the  stock  and  stocks,  as 
well  as  the  gains  and  increase  thereof,  which  shall  appear  to  be  remain- 
ing, either  in  money,  goods,  wares,  fixtures,  debts  or  otherwise,  shall  be 
divided  between  them.** 

It  is  clear  there  can  be  no  division  of  assets  until  they  shall  have 
made  "  a  true,  just,  and  final  account  of  all  things  relating  to  their  said 
business,  and  in  all  things  truly  adjust  the  same.  Not  the  least  of  the 
things  relating  to  their  said  business  are  the  accounts  of  the  individual 
partners  with  the  firm.  They  are  some  of  the  affairs  of  the  copartner- 
ship, the  adjustment  of  which  they  have  made  necessary  to  a  division 
of  the  assets. 

There  is  no  allegation  that  " equally"  was  omitted  from  the  clause  by 
fraud  or  mistake.  Wo  cannot  interpolate  it ;  for  that  would  be  adding 
to  the  written  contract  of  the  parties.  There  is  no  ambiguity  in  the 
language  used ;  and  as  it  stands  we  must  apply  the  principles  of  con- 
struction.   "  Divided  "  means  divided  according  to  law. 

Partnership  arises  from  a  contract  to  join  in  lawful  business ;  and  to 
divide  the  profits  and  the  losses.  The  controlling  idea  is  a  division  of 
profits.  The  courts  have  always  held  that  a  partnership  existed  when- 
ever the  profits  were  divided,  even  though  the  parties  may  have  agreed 
otherwise. 

It  nowhere  appears  that  a  division  of  assets  enters  into  the  defini- 
tion of  partnership.   That,  indeed,  could  only  work  a  dissolution.  This 
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should  be  kept  in  view  when  we  consider  the  language  of  judges  and 
text-writers  in  reference  to  the  "  shares  "  of  partners.  That  term  in  an 
active  partnership  could  mean  only  division  of  profits  or  losses.  In  the 
settlement  of  the  affairs  after  dissolution  its  meaning  could  not  be 
enlarged.  It  could  not,  therefore,  include  the  jcapital.  That  must  be 
<listributed  upon  other  principles,  or  by  special  agreement. 

Capital  is  the  conjoined  means  of  each  partner,  to  be  used  for  a 
specihc  purpose.  Its  component  parts  should  be  none  the  less  the  prop- 
erty of  the  individual  members  when  dissolution  has  occurred,  because 
of  the  combination. 

It  ma^  be  considered  well  settled,  that  '*  when  there  is  no  evidence 
from  which  any  satisfactory  conclusion,  as  to  what  was  agreed,  can  be 
drawn,  the  shares  of  the  partners  will  be  adjudged  equal." 

What  follows  from  this?  Equality  in  the  thing  created;  in  its 
objects;  in  authority,  and  in  the  profit  and  loss.  It  does  not  imply 
equality  in  the  component  parts  of  that  by  which  the  agreement  of  the 
parties  was  made  effective.  When  the  fabric  is  useless  ^r  the  purposes 
of  its  creation  natural  equity  would  suggest  that  to  each  would  belong 
whatever  he  had  contributed  thereto.  Any  other  rule  would  be  a  con- 
tinuing temptation  to  him  who  had  furnished  the  smaller  part»  to 
violate  his  duty  as  a  partner,  and  thereby  compel  a  dissolution. 

Accordingly,  we  find  in  Lindley  on  Part.,  p.  696 :  "  When  it  is  said 
that  the  shares  of  partners  are  prima  facie  equal,  although  their 
capitals  are  unequal,  what  is  mennt  is,  that  losses  of  capital,  liKe  other 
losses,  must  be  shared  equally ;  but  it  is  not  meant  that  on  final  settle- 
ment of  accounts  capitals  contributed  unequally  are  to  be  treated  as  an 
asrgregate  fund,  which  ought  to  be  divided  between  the  parties  in  equal 
fchares." 

When  a  partnership  is  created  there  are  two  distinct  parties  interested 
therein,  1st,  the  individual  members ;  2d]y,  the  conjoined  members,  or 
firm.  The  firm  represents  the  capital.  It  is  therefore  debited  with  the 
amount  paid  in  by  each  partner.  But  there  must  be  also  an  account 
for  each  of  the  members,  in  which  he  is  credited  with  what  he  brings 
into  the  business;  and  debited  with  what  he  takes  out  of  it.  These 
accounts  show  how  they  stand  in  relation  to  the  firm,  and  to  each  other. 
Upon  a  final  settlement  they  must  be  balanced  just  as  any  other.  ^  This 
would  effectually  preclude  the  possibility  of  an  unjust  distribution  of 
the  assets  of  the  partnership. 

In  stating  an  account  between  partners  each  should  be  credited  with 
what  he  has  brought  into  the  enterprise,  and  debited  with  what  he  has 
taken  out.  If  there  is  no  evidence  as  to  the  amount  contributed  hj 
them,  the  shares  of  the  whole  assets  should  be  considered  equal. 

Upon  dissolution  after  the  debts  are  paid,  the  advances  should  be  first 
paid ;  and  then  each  partner  should  be  paid  ratably  what  is  due  to  him 
m  respect  of  capital  upon  the  settlement  of  the  accounts  of  all  the 
partners.  If  there  should  be  a  residue,  it  should  be  divided  as  profit  in 
equal  shares,  unless  otherwise  agreed  upon.  The  losses  of  capital,  if 
not  specifically  provided  for,  must  be  borne  equally :  Watson  on  Part. 
285 ;  Lindley  on  Part.,  pp.  696  and  827 ;  West  vs.  Skip,  1  Ves.,  Sr.,  242. 

The  master  has  been  governed  in  his  distribution,  substantially,  by 
these  principles.    The  costs  of  the  proceedings  have  arisen  from  a 
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difference  of  opinion  upon  the  articles  in  reference  to  a  division  of  the 
assets.  In  this,  no  blame  can  be  ascribed  to  either  party ;  and  there- 
fore, the  costs  were  properly  charged  in  equal  portions. 

The  exceptions  are  dismissed. 

K  M.  Hunt,  Esq^  for  plaintiff 

P.  T.  Sansfard,  Esq.,  for  defendant 

•  [Leg.  Int.,  Vol.  81,  p.  M.] 

In  Be  Arch  Stbeet,  West  Philadelphia. 

The  authority  given  to  the  board  of  surveyors  nnder  the  direction  of  the  city  oonnclla, 
by  the  act  of  June  6.  1871,  P.  L.  1353,  to  confirm  or  r^ect  plans  or  revisions  of  plana 
of  surveys  and  regulations,  invest  them  with  power  to  alter  or  amend  such  plans  in 
whole  or  in  part,  by  blottiug  out  or  vacating  one  or  more  of  the  streets  on  such  plans, 
and  substituting  others,  or Inr  adding  new  streets,  and  the  action  of  the  board  upon 
any  such  plans  unappealed  from,  is  a  finality. 

In  this  case  a  petition  was  filed  by  certain  freeholders  and  residents 
of  the  vicinity  of  Arch  street,  from  Thirty-fourth  street  to  Thirty-fifth 
street,  in  the  Twenty-fourth  ward  of  the  city  of  Philadelphia,  setting 
forth  that  said  Arch  street,  between  the  points  above  mentioned,  waa 
formerly  laid  out  on  the  plan  of  the  city,  but  it  was  never  actually 
opened.  That  by  an  ordinance  of  the  city  councils,  approved  October 
23,  1871,  the  board  of  surveyors  were  authorized  to  strike  said  Arch 
street,  from  Thirty-fourth  street  to  Thirty-fifth  street,  from  the  city 
plans,  and  therefore,  the  said  board  of  surveyors  projected  and  proposed 
a  new  and  revised  plan  of  that  oart  of  the  city,  vacating  and  striking 
out  from  the  city  plans  said  Arch  street  between  the  points  above  men- 
tioned, and  that  due  notice  was  given  for  thirty  days  by  newspaper 
advertisements  and  posted  handbills,  according  to  law,  prior  to  the 
action  of  said  board  of  surveyors,  when  the  matter  was  referred  to  a  com- 
mittee, reported  favorably,  and  no  one  opposing  it,  said  new  plan  was 
approved  and  adopted,  thereby  vacating  and  striking  out  said  Arch 
street  as  aforesaid.  The  petition  further  set  forth,  that  said  Arch  street 
as  formerly  located  was  not  needed  for  the  convenience  of  the  public, 
and  caused  a  number  of  irregular  and  angular  lots  to  exist,  whicn  were 
a  detriment  to  the  general  scheme  of  public  improvements  in  that 
vicinity,  and  that  all  the  owners  of  property  in  the  neighborhood  joined 
or  acquiesced  in  the  movement  to  vacate  it.  The  petition  further  set 
forth,  that  some  doubt  had  lately  been  expressed  as  to  whether  the  said 
street  had  been  lawfully  and  properly  vacated. 

The  petitioners,  therefore,  prayed  that  they  might  be  allowed  to  file 
this  petition,  and  that  the  court  would  grant  a  rule  to  show  cause  why 
said  Arch  street,  between  Thirty-fourth  street  and  Thirty-fifth  street, 
should  not  be  vacated  and  closed  np  according  to  law. 

Michael  Arnold,  Esq.,  for  the  petitioners,  stated  that  he  presented  the 
petition  in  consequence  of  the  doubts  which  had  been  cast  upon  the 
authority  of  the  city  councils  and  board  of  surveyors,  to  vacate  and  close 
up  streets  without  the  confirmation  of  the  court  being  required.  He 
itated  that  the  board  of  surveys  claim  the  right  to  vacate  streets  as 
coming  within  the  authority  given  them  by  the  act  of  June  6, 1871,  P. 
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L.  1353,  and  it  is  important  that  the  right,  if  it  existed,  should  be  judi- 
cially recognized,  or  the  practice  of  the  surveyors  stopped.  In  this  case 
all  the  parties  interested  are  entirely  satisfied  with  what  has  been  done ; 
no  one  appealed,  and  all  desire  to  have  the  proceedings  confirmed  under 
the  act  of  May  18, 1854,  enabling  the  courts  to  vacate  streets  in  certain 
cases,  if  confirmation  in  that  manner  is  necessary. 

Robert  N.  Willsan,  Esq.,  Assistant  City  Solicitor,  argued  that  the 
board  of  surveys  has  full  power  to  vacate  streets  under  the  act  of  1871, 
and  this  is  particularly  true  of  streets  which  have  not  been  opened.  He 
referred  to  the  act  of  April  21,  1855,  P.  L.  264;  and  to  Paynter  vs. 
Young,  4  Phila.  Rep.  153. 

Opinion  delivered  Fd>ruary  28, 1874,  by 

Allison,  P.  J. — This  application  is  refnsed  for  the  reason,  that  Arch 
street,  from  Thirty-fourth  to  Thirty-fifth  street,  has  been  vacated  or 
stricken  out  from  the  plans  of  the  cit^,  by  the  board  of  surveyors  under 
the  direction  of  the  city  councils,  which  action  of  the  surveyors  has  not 
been  appealed  from,  and  is  now  a  finality.'*'  The  act  of  April  21,  1855, 
P.  L.  2(^1,  reacted  the  power  of  the  councils  and  board  of  surveyors  to 
alteration  of  lines  and  grades  of  streets,  which  had  been  laid  out  but  not 
opened.  The  act  of  June  6,  1871,  P.  L.  1353,  gives  authority  to  the 
board  to  confirm  or  reject  plans  or  revisiims  of  plans  of  surveys  and 
regulations.  The  distinction  between  the  two  acts  is  a  wide  one.  In  the 
first  instance,  nothing  could  be  done  except  to  alter  lines  and  grades  of 
streets  not  opened;  in  the  last  act  there  is  full  power  to  confirm  or  reject 
an  entire  plan  or  revision  of  a  plan.  The  act  of  revising  a  plan  implies 
an  alteration  or  amendment  in  part  or  in  whole  of  the  plan  itself,  which 
consists  of  streets  or  roads  plotted  or  laid  down  at  fixed  distances,  and 
of  established  width,  and  witn  or  without  ascertained  grades.  A  revision 
of  a  plan  may  well  consist  of  such  an  alteration  as  shall  carry  with  it  a 
general  rearrangement  of  the  streets;  or  it  may  be  done  by  blotting  out 
or  vacating  one  or  more  of  iU  streets  and  substituting  others,  or  by 
adding  new  streets.  This  constitutes  the  alteration,  amendment  or 
change  which  is  implied  in  the  power  to  revise  the  plan. 

[L^.  Int.,  Vol.  31,  p.  92.] 
BUBKHABDT  V8.  SCHMIDT. 

1.  An  attorney  cannot  bind  his  client  hj  an  agreement  for  the  sale  of  land. 

2.  What  facts  are  necessary  to  constitute  a  purchaser  at  a  sheriflTs  sale  a  trustee  for 

another,  who  alleges  tnat  he  refrained  rrom  bidding  on  account  of  an  agreement 
with  him,  discussed. 

Opinion  delivered  March  14,  1874,  by 

Allison,  P.  J. — ^The  motion  to  dissolve  the  preliminary  injunction 
in  this  case  comes  up  on  bill  and  answer. 

The  prayer  of  the  bill  is  that  defendant  shall  be  restrained  from  pro- 
ceeding against  plaintiff  or  his  tenant,  and  that  he  be  directed  to  execute 

*  The  right  of  appeal  under  this  act  was  allowed  in  J>ukr%nf$  Appeal,  30  Leg*  ^ 
Int.,  p.  153. 
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a  lease  for  the  described  premises  to  plaintiff,  according  to  the  terms  of 
an  agreement  set  forth  in  the  bill. 

The  plaintiff  and  defendant  were  each  in  their  separate  right,  creditors 
of  Lentz  &  Frank,  who  were  the  owners  of  premises  1217  and  1219 
Frankford  road,  and  of  1218  and  1220  Shackamaxon  street  in  this  city. 

The  property  was  sold  under  an  execution  issued  by  Schmidt,  and 
bought,  as  the  plaintiff  asserts,  by  him,  for  the  price  of  $2,100.  Title 
under  this  sale  was  not  taken,  and  upon  a  second  execution  by  defend- 
ant, it  was  again  sold  and  bought  by  him  for  $100. 

The  plaintiff  charges,  that  an  agreement  was  entered  into  at  the  time 
of  the  first  sale,  by  which  the  defendant  bound  himself,  that  if  the  plain- 
tiff would  not  bid  at  the  sale,  he,  the  defendant,  would  purchase  the 
property  and  let  plaintiff  have  it  on  payment  of  ground-rent.  Interest  on 
mortgage,  taxes,  water-rent,  interest  on  defendant's  judgment,  and  $500 
OQ  account  of  the  judgment  every  six  mouths  until  paid  in  full,  when 
he  was  to  oouvey  the  premises  to  plaintiff.  Upon  the  strength  of  this 
agreement,  he  alleges  that  he  paid  to  the  sherifl,  for  ground-rent,  interest 
on  mortgage,  and  counsel  fee  to  counsel  of  defendant,  $173.42. 

The  answer  of  defendant,  in  so  far  as  it  relates  to  the  agreement  first 
set  up  by  plaintiff,  contains  a  positive  denial  of  this  portion  of  the  plain- 
tiff's case.  We  fiud,  also,  a  nat  contradiction  of  the  assertion,  that  he 
purchased  the  property  at  this  sale.  On  the  contrary,  he  asserts  that  it 
was  bought  by  his  attorney,  in  his  own  name,  for  himself,  and  that  he 
and  said  attorney  were  opposing  bidders  for  the  property.  This  would 
seem  to  be  conclusive  against  the  plaintiff  upon  this  portion  of  his  case. 
The  answer  being  positive  in  its  denial,  of  whatever  equity  rests  upon 
these  allegations  of  the  bill,  and  upon  the  denial  contained  in  the  answer, 
plaintiff  has  been  content  to  rest  nis  case. 

But  the  bill  alleges  substantially  the  same  equities  in  regard  to  the 
second  sale,  and  charges  that  the  premises  were  worth  $2,000,  subject  to 
incumbrances,  which  amount  would  have  been  bidden  for  them  but  for 
the  agreement  on  the  part  of  the  plaintiff  not  to  bid  against  defendant. 
It  is  asserted,  that  after  the  second  sale,  defendant  employed  other 
counsel,  and  that  counsel  then  acting  for  defendant,  renewed  the  agree- 
ment which  Schmidt  and  hb  former  attorney  had  previously  entered 
into  with  plaintiff.  A  copy  of  this  agreement  is  appended  to  the  bill, 
and  is  signed  by  the  counsel  of  plaintiff  and  defendant;  it  is  dated  June 
6, 1873,  and  the  acknowledgment  of  the  sheriff  was  upon  the  following 
day,  June  7, 1873.  It  is  averred,  that  this  agreement  was  entered  into 
in  consequence  of  a  threat  made  by  plaintiff  to  take  a  rule  to  set  the 
sale  aside  on  account  of  Schmidt's  fraud,  as  it  is  called  in  the  bill.  The 
answer  is  positive  in  its  assertion,  that  as  to  this  second  sale,  the  defend- 
ant did  not  make  with  plaintiff  the  agreement  set  up,  or  any  other  agree- 
ment in  relation  thereto,  and  that  he  never  directly  or  indirectly 
authorized  either  his  first  or  his  second  counsel,  to  make  an  agreement 
with  the  plaintiff  in  relation  to  the  property,  and  that  he  never  con- 
sented to  or  ratified  said  agreements,  or  either  of  them. 

The  defendant  further  asserts  that  he  has  made  payments  for  interest, 
taxes,  etc.,  to  the  amount  of  $700,  which  plaintiff  has  not  offered  to  repay 
to  him,  nor  to  comply  with  the  stipulations  of  the  agreement,  a  copy  of 
fiiich  plaintiff  has  appended  to  and  made  a  part  of  nis  bilL 
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Is  tha  plaintiff  upon  his  case,  as  he  has  stated  it,  and  denied  as  it 
is  in  every  material  part  by  the  answer,  such  an  one,  as  can  be  enforced 
in  equity? 

In  Slmgluff  vs.  Eckel,  12  Harris,  472,  it  was  decided  that  an  agree- 
ment by  a  bidder  at  sheriff's  sale  of  real  estate,  to  pay  the  debt  of  another 
if  the  latter  would  not  bid,  the  former  being  permitted  to  purchase  the 
property,  was  fraudulent  as  to  the  debtor  or  his  creditors ;  was  void  and 
could  not  be  enforced  by  suit.  The  court  say  the  point  had  never  before 
been  directly  ruled  by  the  Supreme  Court,  but  that  the  principle  had 
often  been  declared  that  all  judicial  sales  must  be  open  to  fair  and  free 
competition. 

In  several  cases  it  has  been  held  that  a  promise  to  purchase  at  sheriff 
sale  for  the  benefit  of  another,  will  not  constitute  the  purchaser  a  trustee, 
unless  the  purchase  was  made  with  the  money  of  the  party  seeking  relief. 
Payment  of  the  purchase-money  at  the  time  title  is  acquired,  or  fraud  in 
obtaining  title,  is  requisite  to  raise  a  resulting  trust:  Bamet  vs.  Dough- 
erty, 8  Casey,  371 ;  Jaekman  vs.  Ringland,  4  W.  &  S.  149;  Kellum  vs. 
Smith,  9  Casey,  158.  There  is  no  pretence  that  the  purchase-money  upon 
the  second  sale  was  paid  by  the  plaintiff;  was  there  then  such  fraud  in 
the  purchase,  fraud  perpetrated  by  the  grantee,  as  to  constitute  him  a 
trustee  ex  maleficiof 

We  have  seen  that  all  fraud  is  expressly  denied  by  the  answer,  and 
upon  this  denial  plaintiff  rests  hb  cause;  defendant  meeting  every 
allegation  of  wrong,  so  far  as  he  is  personally  concerned,  by  a  clear  and 
direct  contradiction  of  the  averments  of  bill. 

The  only  ground  upon  which  plaintiff  can  hope  to  rest  his  application, 
must  be  the  agreement  of  the  attorney  of  the  defendant,  made  the  day 
before  the  acknowledgment  of  the  sheriff's  deed,  and  which  the  plaintiff 
says  was  induced  by  the  threat  to  have  the  sale  set  aside.  But  if  title 
was  thus  acquired,  and  the  agreement  afterwards  repudiated,  whose  is 
the  fraud?  (Jertaiuly  not  that  of  the  defendant,  who  never  made  it,  and 
who  never  ratified  it  after  it  was  made.  Without  authority  delegated  to 
an  attorney  at  law,  or  consent  subsequently  given,  it  cannot,  we  think, 
bo  successfully  maintained,  that  one  acting  in  that  capacity  can  make 
for  his  client  a  binding  agreement  for  the  sale  of  real  estate;  this  is  one 
of  the  stipulations  of  tne  articles  of  the  Gch  of  June,  1873. 

The  authority  of  an  attorney-at-law  in  Pennsylvania  is  more  extensive 
tlian  in  most  countries,  say  the  Supreme  Court  in  Lynch  vs.  The  Com' 
monwealth,  16  S.  &  R.  368,  on  the  ground  that  here  he  acts  in  some  de* 
gree  as  the  agent  as  well  as  the  lawyer  of  the  client;  this  enlargement 
of  power  is  founded  on  custom ;  it  extends  beyond  the  obtaining  of  judg- 
ment in  an  ordinary  suit,  and  enables  the  attorney  to  control  an  execu* 
tion,  so  that  he  may  not  only  give  time  to  a  defendant,  but  he  may  give 
binding  directions  to  the  sheriff.  In  Wilson  vs.  Young,  9  Barr,  101,  it 
was  held  an  attorney-at-law  may  refer  his  client's  cause  to  arbitrators, 
with  an  agreement  that  the  award  shall  be  final.  Judge  Rogers  remarks, 
it  would  be  difficult  to  point  out  anything  in  the  conduct  of  a  suit  to 
judgment  which  he  may  not  do.  The  limitations  imposed  on  him  relate 
generally  to  compromises  which  substitute  one  thing  for  another,  as  real 
estate  for  money,  or  to  transactions  afler  judgment  An  attorney  may 
not  bind  his  client  by  an  agreement  by  which  land  is  taken  instead  of 
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money:  14  S.  &  R.  307;  1  P.  R.  267;  9  Barr,  315;  3  W.  A  8.  426. 
Much  less  can  he  bind  his  client  by  an  agreement  for  the  sale  of  land ; 
it  requires  a  special  delegation  of  authority  in  writing  to  enable  him  to 
do  this. 

As  to  the  other  stipulations  of  the  articles,  by  which  it  was  agreed, 
that  defendant  should  first  execute  a  lease  of  the  property  to  plaintiff, 
and  pay  counsel  fees,  they  are  put  out  of  the  case  by  the  answer  of  de- 
fendant, and  so  far  as  the  promises  of  the  plaintiff  bind  him,  it  is  suffi- 
cient to  say,  that  he  has  neither  performed  them,  nor  tendered  per- 
formance; he  cannot  have  equity  till  he  do  equity.  Every  ground  on 
which  this  case  rests  is  unsubstantial,  and  the  injunction  must  be  dis- 
solved* 

WiiUam  H,  Staake,  Esq.,  for  plaintiff. 
Hwmcker  &  BulUk^  Esqs.,  for  defendant 

[L^.  Int,Vol.  31,  p.  92.] 

Naglee  v8.  The  City  op  Philadelphia  et  oL 

The  act  of  May  6, 1872,  only  gives  the  right  to  open  streets  through  Monument  Ceme- 
tery.  It  does  not  give  the  right  to  go  beyond. 

Motion  for  injunction.  Opinion  delivered  March  14,  1874,  by 
Allison,  P.  J. — ^The  plaintiff  claims  that  by  the  will  of  her  late  hus- 
band, Henry  Naglee,  she  became  possessed  for  life  of  two  contiguous 
tracts  of  land,  lying  between  the  southern  boundary  of  Lehigh  avenue 
and  Fails  road,  over  a  portion  of  which  Fifteenth  street  has  been  laid 
down  on  the  plans  of  the  city  of  Philadelphia. 

She  avers  that  Patrick  McEntee,  one  of  the  defendants,  acting  under 
the  authority  of  the  chief  commissioner  of  highways  of  the  city,  is  about 
to  open  Fifteenth  street  through  said  land,  that  he  intends  to  enter  upon 
and  grade  said  street  through  her  land,  without  a  notice  having  been 
servS  upon  her  of  the  intention  of  the  city  to  open  said  street ;  without 
payment  of  damages  or  security  having  been  given  for  the  same,  or  the 
appointment  of  a  jury  to  ascertain  the  extent  of  the  injury  she  will 
sustain,  if  the  purpose  of  the  defendant  is  carried  into  effect. 

The  defendants  justify  their  proposed  action,  by  citing  the  act  of  the 
6th  day  of  May, -1872,  P.  L.  1163. 

This  act  declares  that  Fifteenth,  Sixteenth,  and  Norris  streets,  are  laid 
out  thmugh  Monument  Cemetery,  of  the  same  width  as  they  are  laid  out 
on  existing  public  plans  up  to  the  boundary  lines  of  said  cemetery.  The 
act  further  cleclares,  that  it  shall  be  the  duty  of  the  chief  commissioner 
of  highways  to  cause  the  said  streets  to  be  opened  and  paved. 

The  property  described  in  the  bill  filed  is  not  within  the  boundaries 
of  Monument  Cemetery;  it  was  admitted  on  the  argument  to  be  at  least 
a  mile  distant  therefrom.  To  state  this  fact  is  to  decide  that  this  injunc* 
tion  must  be  continued.  By  no  latitude  of  construction  can  the  language 
of  the  act,  upon  which  defendants  rest  their  justification,  be  extended  to 
streets  not  %vithin  the  boundaries  of  the  cemetery. 

The  sole  purpose  of  the  act  is  to  lay  out  the  streets  named  therein, 
through  I  he  bur^'ing-ground,  and  to  direct  that  within  sixty  days  they 
shall  be  opened  and  paved.   This  is  the  whole  of  it,  and  renders  unne- 
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cessary  the  consideration  of  the  question,  whether  the  citj  can  take  the 
land  of  a  citizen  for  public  use,  without  first  paying  or  securing  the  pay- 
ment of  the  damages  which  will  thereby  be  sustained  by  the  owner. 
Wister  vs.  The  OUvy  21  P.  F.  Smith,  46,  reaffirms  the  doctrine  of  Sower 
vs.  The  City,  and  Large  vs.  The  Same,  11  Casey,  231,  that  the  corporate 
authorities  cannot  open  a  street  for  public  use  and  highways,  without 
paying  or  giving  security  for  the  payment  of  damages  that  may  be 
occasioned  to  the  owners  of  the  land  over  which  it  is  laid  out. 

Whether  a  distinction  exists  between  the  case  of  an  actual  appropri- 
ation of  the  land  by  an  act  of  the  Legislature,  and  a  taking  for  public 
use  by  the  city  under  the  general  road  law,  it  is  not  necessary  to  con- 
sider. Our  decision  in  this  case  rests  upon  the  want  of  authority,  under 
the  act  which  was  supposed  to  give  power  to  enter  upon,  open,  grade 
and  pave  the  portion  of  Fifteenth  street,  laid  down  upon  the  land  of  the 
plaintiff. 

It  would  seem  that  the  question  becomes  unimportant,  in  cases  which 
may  hereafter  arise,  by  reason  of  the  restriction  placed  upon  the  legis- 
lative power  of  the  Commonwealth,  by  the  7th  section  of  the  third 
article  of  the  new  constitution. 

Oeorge  W.  Thorn,  Esq.,  for  plaintiff. 

Bobert  N.  WilUon,  Esq.,  for  defendants. 

[L^.  Int,  Vol.  31,  p.  108.] 
TucKEB  V8.  Horner  et  al 

Proceeds  of  realty— sold  nnder  a  power—and  fonnd  within  this  jurisdiction,  will  be 
ordered  into  the  hands  of  the  aumiuistrator  d.  b,  n.  e.  t.  a.  of  him  whose  realty  was 
sold,  rather  than  to  the  administrator  c,  t,  a.  of  his  widow,  who  had  hitherto  held  as 
executrix,  and  enjoyed  as  life-tenant  such  proceeds,  even  though  she  was  a  creditor 
of  her  said  husband's  estate  by  an  amount  nearly  equalling  the  fund  in  controversy : 
Providedy  those  in  remainder  desire  distribution  through  such  first  administration. 

In  equity.    Your  orator  complains  and  says  : 

I.  That  In  man  Horner,  domiciled  in  the  State  of  Virginia,  died  in 
the  year  1860,  having  previously  made  his  will,  which  was  duly  proved 
and  letters  testamentary  granted  thereon  by  the  proper  tribunal,  in 
Virginia,  in  1860. 

li.  That  by  the  fifteenth  clause  of  said  bill  (a  copy  of  which  said 
clause  is  hereto  annexed,  marked  A,  and  made  part  hereof),  said  testa- 
tor devised  one-half  of  his  tract  of  land,  near  Warrenton,  Va.,  called 
Bellair,  to  his  wife  Anna  Maria,  for  life,  and  after  her  death  to  the 
children  of  his  deceased  daughter,  Margaret  H.  Evans,  and  the  descend- 
ants of  any  of  her  children  who  should  then  be  dead,  to  be  divided 
among  them  equally,  except  that  the  descendants  of  such  deceased 
children  shall  take  their  portion  per  stirpes,  and  empowered  his  execu- 
tors to  sell  the  same,  and  the  moneys  received  therefrom  were  to  be  in- 
vested in  State  or  United  States  stock  or  bonds,  and  the  dividends  or  in- 
come should  be  paid  to  his  wife  for  life,  and  after  her  death  the  said 
stocks  and  bonds  should  be  transferred  and  paid  to  the  children  of  his 
daughter,  Margaret  H.  Evans,  and  to  the  descendants  of  any  of  them 
who  should  have  died.  And  by  the  23d  clause  of  said  will  he  devised 
the  residue  of  his  estate  to  his  wife  for  life,  remainder  to  the  children  of 
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his  deceased  daughter,  Margaret  H.  Evans,  and  the  descendants  of  any 
of  them  who  might  be  dead ;  and  he  appointed  his  wife  executrix,  and 
three  other  persons  executors  of  his  said  will. 

III.  That  iu  the  lifetime  of  testator's  widow,  the  said  tract  of  Bellair 
was,  under  the  power  aforesaid,  sold,  and  said  widow  being  then  in  the 
city  of  Philadelphia,  three  thousand  dollars  of  the  proceeds  of  said  sale 
was,  after  having  been  received  from  the  purchaser  by  the  executors  of 
add  will  in  Virginia,  remitted  by  them  to  ner.  She  placed  said  sum  in 
the  hands  of  her  brother,  Dr.  E.  Peace,  who  invested  it  in  the  United 
States  registered  loan  of  1865  six  per  cent,  5-20s. 

IV.  That  said  Dr.  Peace  caused  the  certificates  of  said  loan  to  be 
made  out  in  the  name  of  defendant  as  trustee,  and  five  certificates  there- 
for were  issued  in  the  name  of  Alfred  Homer,  trustee,  as  follows : 

No.  Date  of  Isnid.  Amoant 

Certificate  B.  No.     S77.  July  23, 1867.  $1,000 

"      N.  "  5,578.  Jan.  21,  1868.  500 

"      B.   "  4,688.               "   27,  1869.  500 

"      B.   "  5,433.               "   12,1871.  500 

"      N.   "  7,936.               "   31,  1871.  500 

which  said  certificates  said  Dr.  Peace  received  and  forthwith  handed  the 
same  to  defendant,  in  whose  possession  they  have  since  remained,  and 
who  has  collected  the  interest  thereon  as  the  same  became  payable. 

V.  That  Anna  Maria  Homer,  widow  of  said  luman  Homer,  died  in 
Jane,  1873,  having  received  from  the  defendant  all  of  the  interest  on 
said  13,000  United  States  bonds,  up  to  January  1,  1873,  inclusive. 

VL  That  the  children  of  Margaret  H.  Evans,  remaindermen  of  said 
estate,  as  aforesaid,  and  the  assignees  of  two  of  them  who  have  parted 
with  their  interest,  are  citizens  of  Pennsylvania,  and  residents  in  the 
ci^  of  Philadelphia. 

Vll.  That  letters  of  administration  cum  testamenio  annexo  on  the 
estate  of  Inman  Homer,  deceased,  which  is  in  Pennsylvania,  were  duly 
granted  by  the  roister  of  wills  of  Philadelphia  county  to  your  orator. 

Vin.  That  said  Alfred  Horner  is  a  resident  of  Philadelphia,  and  is 
in  possession  of  the  five  aforesaid  certificates  or  bonds  of  the  United 
States,  and  of  the  coupons  or  interest  thereon,  from  and  including  July 
Ist,  1873,  and  although  requested  by  your  orator  to  deliver  up  and 
transfer  the  same  to  him  refuses  so  to  do ;  therefore,  your  orator  prays 
relief  as  follows : 

I.  That  defendant  be  enjoined  from  parting  with  or  transferring  said 
bonds  or  certificates  to  any  other  persons  than  complainant 

II.  That  defendant  be  ordered  and  directed  to  transfer  to  your  orator 
said  five  United  States  bonds  or  certificates  with  their  accrued  interest. 

To  the  order  of  the  court  in  the  premises  Alfred  Horner  submits 
himself  as  a  stakeholder.  Several  of  the  remaining  defendants  who 
have  been  brought  in  by  amendment,  admit  the  truth  of  all  the  matters 
set  out  in  the  bill,  and  join  in  the  prayer  of  the  complainant 

'fliomas  Vernon  makes  separate  answer,  and  says  among  other  things, 
that  the  last  will  and  testament  of  Anna  Maria  Horner,  deceased, 
having  been  duly  proved  and  letters  testamentary  thereon  having  been 
duly  granted  to  this  defendant  in  the  city  of  Newport,  State  of  Rhode 
Idand,  the  place  of  said  testatrix's  domicil  at  the  time  of  her  death, 
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letters  of  administration  cum  tesUmento  annexo  on  the  estate  of  the  said 
testatrix,  which  is  in  the  State  of  Pennsylvania,  were  then  also  duly 
granted  to  this  defendant  by  the  register  of  wills  in  and  for  the  city  and 
county  of  Philadelphia. 

That  this  defendant  is  informed  by  counsel,  and  believes  that  the 
devise  passing  under  the  fifteenth  clause  of  the  will  of  Inman  Homer, 
deceas3d  (as  cited  in  paragraph  II.  of  said  bill  of  complaint,  and 
exhibit  "A  "  thereto  annexed),  passed  as  real  estate,  and  was  to  be  held 
and  enjoved  as  such  and  not  as  personal  property,  and  that  as  do  debts 
due  by  tne  estate  of  the  said  Inman  Homer  are  alleged  as  the  ground 
of  said  bill  of  complaint,  the  complainant,  as  his  administrator  e,  t  cl 
has  no  title  to  these  securities,  or  their  product,  in  the  hands  of  the 
defendant,  Alfred  Homer ;  that  Alfred  Homer  was  the  mere  agent  of 
defendant's  testatrix,  and  in  no  respect  a  trustee  under  the  will  of  Inman 
Homer ;  and  that  the  estate  of  Inman  Horner  was  indebted  to  that  of 
his  widow,  and  that  by  his  last  will  such  indebtedness  had  been  specially 
ordered  to  be  paid,  but  by  an  account  filed  so  lately  as  the  4th  of 
September  last,  an  indebtedness  of  nearly  $3,000  still  appeared  to 
be  due. 

That  this  defendant  has  requested  the  said  Alfred  Horner  to  deliver 
up  and  transfer  the  said  five  certificates  of  United  States  registered 
loan,  and  the  accmed  interest  thereon,  if  any,  to  him,  as  the  legal 
representative  duly  constituted  of  her,  from  whom  the  said  Alfred 
Horner  first  received  the  same  at  the  hands  of  Dr.  Edward  Peace ;  but 
the  said  Alfred  Horner  has  refused  and  still  refuses  so  to  do. 

And  he  prays : 

1.  That  the  said  defendant,  Alfred  Horner,  may  be  ordered  and 
directed  to  transfer,  assign,  and  deliver  up  to  him  the  said  five  certifi- 
cates of  United  States  registered  loan  with  the  interest  thereon  accrued, 
as  allegei  in  the  bill,  and  admitted  in  said  defendant's  answer  to  have 
been  received  and  to  be  still  held  by  the  said  Alfred  Horner. 

Opinion  delivered  Mardi  28,  1874,  by 

Allison,  P.  J. — The  only  question  which  we  are  called  upon  to  consider 
upon  the  pleading,  is,  has  the  plaintiff  made  out  such  a  case,  as  will 
warrant  the  court  in  granting  the  prayer  of  the  bill  ? 

The  dafendant,  Thomas  Vernon,  has  we  think  no  standing  as  a  con- 
testant for  the  fund  in  controversy.  He  claims  solely  as  administrator 
cum  teatam^nto  annexo^  of  Anna  Maria  Horner,  who,  under  the  will  of 
her  husband,  took  but  a  life-estate  in  the  property  devised  to  her.  One- 
half  of  a  tract  of  land  called  Bellair,  situate  in  Virginia,  he  devised  to 
his  wife  Anna  Maria,  during  her  natural  life,  and  at  her  death  to  the 
children  of  his  daughter,  Margaret  H.  Evans.  The  will  contained  a 
power  of  sale  under  which  the  executors  sold  the  land  and  transmitted  the 
funds  now  sought  to  be  recovered  to  the  widow  of  Inman  Horner,  who 
was  at  that  ti-ne  residing  in  Philadelphia,  and  from  her  it  passed  to  her 
brother,  Dr.  E.  Peace,  in  the  manner  set  forth  in  the  bill,  and  was  by 
him  invested  in  the  name  of  the  defendant,  Alfred  Horner,  as  trustee. 
It  is  stated  in  iho  bill  and  not  denied  in  the  answer,  that  the  income 
received  from  these  investments  was  paid  to  the  widow  np  to  January, 
1873,  and  that  she  died  in  June  following.  What  interest  then  has  the 
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representative  of  her  estate,  in  that  which  consists  not  of  income  which 
accrued  during  her  life,  but  of  the  corpus  of  the  estate,  which  by  the 
express  terms  of  the  will  of  Inman  Horner,  is  devised  to  the  children 
of  Margaret  H.  Evans,  after  the  death  of  the  widow  of  the  testator? 
We  canuot  see  that  the  administrator  of  Anna  Maria  Horner  has  any 
standing  iu  court,  either  to  claim  the  fund  in  right  of  the  said  Anna, 
or  to  object  to  its  payment  to  those  who  are  clearly  entitled  to  it  now 
that  she  is  dead.  All  of  the  defendants  brought  in  by  the  amended 
bill  appear,  and  confess  the  allegations  therein  contained,  and  join  in  the 
prayer  of  the  plaintiff,  or  having  been  warned,  stand  mute  before  the 
court  This  brings  the  case  within  the  principle  of  Adlums  Estate^  6 
Phila.  Rep.  347,  decided  by  this  court,  afterwards  affirmed  by  the  Su- 
preme Court*  We  there  held,  that  where  parties  entitled  to  distribti- 
tioQ  of  a  fund  in  the  hands  of  a  local  administrator,  asked  for  distri- 
bution here,  we  would  not  send  the  fund  to  a  foreign  administrator,  even 
though  he  was  the  administrator  of  the  domicil,  and  compel  parties 
claimant,  whether  creditors  or  distributees,  to  go  there  to  make  their 
daim.  This  case  was  afterwards  followed  by  barker's  Estate,  decided 
io  several  distinct  applications  in  this  court,  each  of  which  was  affirmed 
in  the  court  above ;  and  is  at  this  time  before  the  Supreme  Court  upon 
appeal ;  the  case  having  been  brought  before  us  in  the  last  instance,  by 
iegislalioUy  intended  to  reverse  the  decisions  of  this  and  the  Supreme 
Court 

The  distinction  between  the  present  case  and  AdluvCs  Estate  is,  that 
the  fund  is  not  actually  in  the  hands  of  the  administrator  c,  t,  a.  of 
iDinan  Homer,  but  is  held  by  the  nominal  trustee,  who  confesses  that 
he  retains  the  fund  only  as  stakeholder,  and  until  the  court  shall  decide 
to  whom  he  shall  pay  it  over;  which  brings  us  back  to  the  question,  is 
the  plaintiff  under  the  law  of  Pennsylvania,  entitled  to  the  control  of 
the  securities  now  in  the  hands  of  Alfred  Horner? 

An  administrator  d,  b,  n.  is  one  appointed  to  administer  t1)e  goods  of 
an  estate,  which  has  been  partially  administered  by  a  former  executor 
or  administrator.  This  is  but  a  continuance  of  the  original  administra- 
tion by  another  hanil,  under  a  separate  responsibility,  but  by  the  same 
aathority.  The  effect  of  which  is  to  subrogate  the  substituted  admin- 
istrator, to  the  common  law  and  statutory  rights  of  creditors,  next  of  kin 
and  legatees,  for  the  benefit  of  all  interested  in  the  fund.  Dienkle  vs. 
Shanhan,  9  W.  488;  Carter  vs.  Trueman,  7  Barr.  315;  Riclmrdson  vs. 
Richardson,  9  Barr.  431.  Upon  the  death  of  an  executor,  or  where  from 
any  cause  he  is  unable  to  execute  his  trust,  under  the  will,  or  is  dis- 
missed because  unwilling- or  unable  to  comply  with  an  onler  of  the 
court,  an  administrator  a.  b,  n.  c.  <.  a,  is  appointed,  who  has  the  same 
powers  and  authorities  as  were  conferred  on  the  executor,  the  difference 
oeing,  that  if  the  will  contains  specific  powers  by  which  land  is  to  be 
converted  into  money,  security  will  be  required.  The  power  under  the 
will  of  testator,  so  far  as  it  relates  to  the  sale  of  the  land,  had  been 
executed,  but  the  will  looks  to  a  retention  of  the  invested  proceeds  by 
the  executors,  and  the  payment  of  income  only,  to  the  life-tenant,  and 
to  a  distribution  after  her  death  to  the  grandchildren  of  Inman  Horner; 
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this  the  executors,  if  they  still  survive,  have  deprived  themselves  of  the 
power  of  doing,  having  placed  the  principal  of  the  fund  in  the  hands  of 
the  life-tenant ;  at  the  same  time,  tney  transferred  it  to  this  jurisdictioD, 
which  is  a  jurisdiction  foreign  to  that  in  which  the  executors  can,  as 
such,  exercise  their  powers;  a  jurisdiction  which  is  not  that  of  the 
domicil  of  the  testator.  There  seems,  therefore,  to  be  no  other  way  in 
which  this  fund  can  be  disposed  of,  so  as  to  enable  the  parties  entitled 
to  distribution  to  make  legal  claim  to  the  same,  except  to  order  it  to  be 
paid  to  the  present  plaintiff,  to  whom  letters  e.  t  a.  have  been  granted, 
and  who  of  necessity  has  entered  security  for  the  proper  application  of 
the  money  or  securities  demanded  by  him.  The  defendant,  Alfred 
Horner,  is  merely  holding  the  investment  nominally,  though  not  io  fact, 
as  trustee.  Dr.  Peace,  who  made  the  investments,  had  no  power  to 
create  a  strictly  legal  trust ;  he  could  of  right  exercise  no  dominion  over 
the  money  which  would  enable  him  to  stamp  it  with  a  character,  or 
attach  to  it  incidents  which  were  not  authorized  by  the  will  of  Inman 
Horner ;  yet,  as  the  defendant,  Alfred  Horner,  has  accepted  the  care  of 
the  securities  as  nominal  trustee,  the  law  will  regard  him  as  if  he  stood 
in  that  relation  to  the  property ;  he  is  certainly  «  qtum  trustee,  and  as 
such,  equity  will  control  his  disposition  of  the  fund,  so  as  to  protect  it  for 
the  parties  to  whom  it  of  right  belongs.  This  was  done  in  the  first  in- 
stance, by  enjoining  against  a  transfer  of  the  bonds  or  certificates;  and 
now,  that  which  remains,  is  to  grant  the  second  prayer  of  the  bill,  and 
order  that  he  transfer  the  aforesaid  bonds  to  the  plaintiff. 

This  order  is,  we  think,  fully  warranted  by  the  spirit,  if  it  is  not 
within  the  letter  of  the  Slst  section  of  the  act  of  February  24,  1834, 
which  enacts,  that  administrators  de  bonis  non,  with  or  without  a  will 
annexed,  shall  have  power  to  demand  or  recover  from  their  predecessors, 
or  their  legal  representatives,  all  moneys,  goods,  and  assets  remaining  in 
their  hands,  due  and  belonging  to  the  estate  of  the  decedent.  This  fund 
clearly  belongs  to  the  estate  of  Inman  Horner,  and  ought  of  right  to  be 
in  the  hands  of  the  predecessors  of  the  plaintiff  in  the  administration. 
It  is  held  now,  by  one  who  can  well  be  regarded  as  holding  for  them,  as 
their  agent  or  representative,  and  who,  therefore,  ought  to  deliver  the 
same  to  the  administrator  d,  6.  w.  c.  t  a.  who  is  substituted  for  the  exe- 
cutors, and  who  has  the  same  powers  and  authorities  as  were  conferred 
on  them:  Scott  on  Intestate  Law  of  Penna.  622. 

As  the  parties  entitled  to  the  fund  are  either  acquiescing  in  this  appli- 
cation, or  have  joined  in  asking  that  the  prayer  of  the  bill  be  granted, 
we  think  that  all  legal  obstruction  is  removed,  if  any  existed,  and  we 
therefore  make  the  order  prayed  for. 

The  defendant,  Alfreii  Horner,  is  allowed  to  retain  out  of  the  fund  in 
hand,  a  reasonable  compensation  as  counsel  fee,  with  the  further  reser- 
vation of  his  right  to  make  claim  for  commissions  upon  the  funds  in  the 
hands  of  the  administrator  d,  b,  n,  c,  t  a.  in  compensation  for  his  trouble 
in  the  care  and  management  of  the  securities  intrusted  to  him. 

John  Samuel,  E."^.,  for  complainant. 

Inman  Homer,  Esq.,  for  defendant,  Alfred  Homer. 

S.  Davis  Page,  Esq.,  for  defendant,  Thomas  Vernon. 

J.  Newton  Brown,  Esq.,  for  defendants,  Joseph  R.  Evans,  Sr.,  and 
Inman  H.  Evans. 
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[Leg.  Int,  Vol.  31,  p.  109.] 

Newkumet  vs.  Kraft  et  al. 

A  parol  agreement  to  purchase  real  estate  is  of  no  effect  A  part  payment  without 
possession,  and  whicn  was  afterwards  appropriated  to  another  indebtedness,  will  not 
take  it  out  of  the  statute  of  frauds. 

OpiDion  delivered  March  28, 1874,  by 

Alxjson,  p.  J. — ^The  plaiDtiff  in  his  bill  charges,  that  he  purchased 
in  May,  1868,  from  his  orother  John,  a  house  and  lot  on  north  side 
of  Vine  street,  sixty-seven  feet  east  from  Twenty-second  street,  in  this 
city,  for  the  price  of  $1,700.  That  he  paid  him  by  check  $1,000  on 
account  of  the  purchase-money.  This  payment  is  not  disputed,  nor 
is  the  fact,  that  an  oral  agreement,  such  as  set  forth  in  the  bill,  was 
entered  into.  But  it  is  set  up  by  way  of  answer,  that  in  August, 
1868,  John  Newkumet,  now  deceased,  applied  the  $1,000  in  part  pay- 
ment of  an  indebtedness  of  plaintiff  to  him  of  $2,600,  and  that  in 
January,  1869,  he  entered  the  same  on  his  books,  to  the  credit  of  plain- 
tiflTs  general  account. 

The  evidence  shows  a  tender  to  the  executors  of  the  balance  of  the 
purchase-money,  accompanied  by  a  demand  for  a  conveyance  of  the 
property  to  plaintiff. 

The  admission  by  John  Newkumet  of  the  agreement  to  sell  the  prop- 
erty in  question  to  plaiutiff  is  clearly  established  by  the  proofs ;  it  was 
msude  to  his  conveyancer  in  May  or  June,  1868,  upon  whom  he  called 
and  requested  him  to  prepare  a  deed  for  the  property,  conveying  it  to 
the  plaintiff,  stating  that  he  had  agreed  to  sell  it  t<this  brother  Rudolph. 
The  proof  also  is,  that  he  subsequently  called  for  and  got  the  deed,  and 
that  not  long  before  his  death  he  said  to  the  same  witness,  that  he  in- 
tended to  execute  the  deed,  that  plaintiff  was  to  have  the  house  by 
paying  the  balance  of  the  purchase-money. 

The  defendants  rest  their  defence  mamly  on  the  general  principle, 
that  the  contract  which  is  here  sought  to  be  enforced  is  but  a  parol  con- 
tract for  the  sale  of  land,  unaccompanied  by  delivery  of  possession,  and 
that  plaintiff  has  acquired  no  title  that  can  be  enforced,  either  at  law  or 
in  equity.  In  this  case  there  is  nothing  more  than  the  payment  of  a  part 
of  the  purchase-money,  which  followed  the  parol  agreement  for  the  sale 
of  the  real  estate,  and  the  preparation  of  a  deed  by  the  owner,  which 
was  never  executed. 

The  general  doctrine  asserted  by  the  defendants  has  been  so  often 
maintained  by  the  highest  authority  in  Pennsylvania,  that  it  cannot  be 
successfully  questioned  at  this  day.  Nor  is  it  at  all  shaken  by  the  ad- 
mitted qualification,  that  equity  will  enforce  a  parol  contract  for  the  sale 
of  land,  if  it  has  been  so  far  executed  that  it  would  work  a  fraud  to 
rescind  it.  This  has  been  interpreted  to  mean,  where  that  which  has 
been  done  under  it  is  incapable  of  being  compensated  at  law:  but  in 
Hill  vs.  Meyers,  7  Wright,  172,  Judge  Strong  remarks,  payment  of  pur- 
chase-money may  be  compensated;  it  may  be  recovered  back  with 
interest.  Accordingly,  it  has  oflen  been  held,  that  payment  of  pur- 
chase-money alone  will  not  take  a  parol  purchase  out  of  the  statute. 
This,  he  says,  was  more  than  intimated  in  Withers*  Appeal,  14  S.  &  R. 
185;  it  was  directly  decided  in  McKee  vs.  Phillips,  9  Watts,  85,  in 
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Parker  vs.  Wells,  6  Wharton,  153,  and  in  Oanawer  vs.  Fry,  5  Harro, 
491.  To  the  same  effect  are  the  cases  of  Reea  vs.  Reed,  2  Jones  117; 
Moore  vs.  Small,  7  Harris,  p.  461 ;  Oreenlee  vs.  Oreenlee,  10  Harris,  225 ; 
Richards  vs.  Elwell,  12  Wright,  361.  Our  books  of  reports  are  studded 
with  cases  which  support  the  principle,  that  every  parol  contract  for  the 
sale  of  land  is  within  the  statute  of  frauds  and  perjuries,  except  there 
has  been  such  part  performance  as  cannot  be  compensated  in  damages. 
And  that  to  take  a  case  out  of  the  statute,  it  is  necessary  to  prove  along 
with  the  parol  contract  for  the  sale  of  lands,  delivery  of  possession  in 
accordance  with  such  contract,  part  payment  of  the  purchase-money, 
and  generally,  where  the  nature  of  the  case  will  admit  of  it,  that  valu- 
able improvements  have  been  made  on  the  land:  MiUiken  vs.  JDravo,  17 
P.  F.  Smith,  230;  9  Casey,  411 ;  8  Harris,  110. 

But  the  plaintiff  contends,  that  he  has  presented  a  case,  which,  under 
the  authority  of  several  Pennsylvania  decisions,  cited  by  him,  takes  it 
out  of  the  statute,  and  that  he  is  entitled  to  a  decree  for  specific  peiv 
formance.  In  Mllliken  vs.  Dravo,  17  P.  F.  Smith,  230,  the  late  chief 
justice  remarks,  we  have,  in  very  many  instances,  held  sales  by  parol 
nartly  executed,  good,  and  refers  to  12  Wright,  361,  3  P.  F.  S.  332,  and 
o  Wright,  171,  and  remarks,  that  if  others  be  required,  there  is  a  bead- 
roll  of  them  cited  in  these  cases. 

None  of  them,  however,  will,  on  examination,  be  found  to  affect  the 
general  principle,  so  firmly  set  in  the  law  of  our  State.  In  Richards 
vs.  Elwell,  12  Wright,  361,  the  court  held  no  more,  than  that  it  was 
error  not  to  have  left  to  the  jury  under  the  evidence,  the  questions  of 
sale  and  identity  of  I^nd;  extent  of  the  purchase;  payment  of  the  price 
and  delivery  of  possession,  in  pursuance  of  the  contract,  as  constituting 
together,  a  sufficient  title  in  the  purchaser  in  possession.  In  McQibbeny 
vs.  Burmaster,  3  P.  F.  S.  332,  the  decision  is,  that  it  is  inequitable  to 
rescind  a  parol  contract  of  sale,  in  which  the  terms,  the  subject,  its 
boundaries  and  quantity;  valuable  improvements  with  the  assent  of  the 
vendor,  and  possession  taken  in  pursuance  of  the  contract  In  Ixxver  vs. 
Lee,  6  Wright,  171,  the  action  was  brought  against  a  defendant  in  pos- 
session, who  alleged  a  parol  contract  and  part  payment  of  the  purchase- 
money.  There  is  one  feature  of  this  case  very  like  that  now  before  us, 
"a  payment  on  account  of  the  house  and  lot,"  was  afterwards  carried  by 
plaintiff  to  the  general  credit  of  defendant  in  a  separate  account;  it  was 
held  to  be  error  to  reject  an  offer  to  prove  this  fact,  the  court  saying, 
that  if  the  withdrawal  and  change  of  payment  did  not  prove  a  rescis- 
sion, it  was  evidence  against  the  claim  of  the  defendant,  for  payment  of 
the  purchase-money. 

The  cases  relied  on  by  plaintiff  do  not  sustain  his  claim  to  specific  per- 
formance: Golt  vs.  Selden,  5  Watts,  528,  the  agreement  was  in  writing; 
part  purchase- money  paid  and  delivery  of  possession.  McFarson*s  Ap- 
peal, 1  Jones,  503,  there  was  a  written  agreement  which  described  the 
land  with  certainty ;  there  was  a  valuable  consideration  to  support  the 
contract;  possession  under  a  contract  in  writing  was  held  not  to  be 
necessary.  . 

In  Lowery  vs.  Mehaffiy,  10  Watts,  387,  the  agreement  was  in  writing, 
part  of  the  purchase-money  had  been  paid  and  possession  given. 

Wilson  vs.  Clark,  1  W.  &  8.  554,  was  the  case  of  the  parol  agree- 
ment, no  money  paid,  nor  possession  taken. 
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Fergwon  ys.  Slaver,  9  Casey,  411,  was  ruled  mainly  on  the  want  of 
certainty,  in  the  written  agreement,  as  to  what  land  had  been  sold. 

The  plaintiff  has  not  made  out  his  case,  the  contract  was  by  parol, 
possession  was  not  delivered,  and  under  the  testimony  it  is  a  question 
whether  the  decedent  did  not  rescind  the  verbal  agreement  by  directing 
the  bookkeeper  to  pla3e  the  $1,000  paid  by  plaintiff,  to  his  credit  upon 
the  general  account  which  existed  between  the  brothers,  and  which,  not- 
withstanding the  credit  given,  left  the  plaintiff  debtor  to  his  brother  in 
a  considerable  sum.  The  weight  of  the  evidence  &vors  the  theory  of  an 
express  rescission  of  the  agreement. 

Nor  can  the  plaintiff  rest  his  claim  to  have  the  contract  perfected 
upon  any  other  basis  than  the  promise  of  the  decedent.  The  $1,000 
went  to  pay  that  which  he  owed,  and  now  that  he  has  been  discharged 
from  the  balance  of  his  indebtedness  by  the  will  of  the  brother,  he 
cannot  complain  of  any  actual  wrong  done  to  him.  It  may  have  been 
that  the  appropriation  of  the  $1,000  to  the  general  account  existing 
between  the  brothers,  induced  the  release  by  which  the  plaintiff  has 
been  largely  benefited. 

Bill  dismissed,  the  costs  to  be  paid  by  plaintiff. 

John  C.  RedheffeTy  Esq.,  for  plaintiff. 

Jokm  Q.  Adams,  Esq.,  for  defendant. 

[Leg.  Int,  Vol.  31,  p.  116.] 

LoNQ  et  al.  V8.  O'Rourke  et  at. 

If  property-holders  nominate  A  to  the  oommisBioners  to  do  the  pavfuff^.the  fkct  thai 

tliej  nominate  another  person  afterwards,  does  not  revoke  their  nomination,  of.  A. 
Allison,  P.  J.,  dissents. 

Iq  equity.  Motion  to  dissolve  injunction.  Opinion  delivered  April 
4, 1874,  by 

FiNLETTER,  J. — Whatever  this  controversy  may  bo  kv  its  results,  it 
is  now  simply  a  wrangle  between  rival  contractors  for  the- profits  of  pav- 
ing certain  streets.  The  property-owners,  who  may  be  compelled  to  pay 
for  the  work,  are  also  parties. 

For  three  years  the  defendant  O'Rourke  has  been  active  to  have  these 

S.rticular  streets  paved.  In  his  efforts  he  has  expended  time  aud  money, 
e  succeeded  in  obtaining  a  large  majority  of  the  owners  of  prop- 
erty to  enter  into  a  contract  in  writing  with  him  to.  do  the  paving. 
Upon  presentation  of  this  contract  to  councils,  they  passed  the  usual 
resolutions  directing  the  commissioner  of  highways  to>  award  the  con- 
tract. 

He  then  made  publication,  whereupon  Peters  and  Sutton  obtained  an 
injunction  and  stayed  his  further  action.  They,  however,  improved  the 
opportunity,  and  procured  the  signatures  of  nearly  all  the  owners  of 
property  to  a  contract  with  themselves  to  do  the  paving.^ 

Go  the  19th  of  February  they  appeared  before  the  commissioners, 
and  claimed  to  have  the  contract  awarded  to  them.  0*Rourke  also 
appeared  and  made  a  like  demand. 

The  commissioners  were  called  upon  to  decide  between  the  parties, 
each  of  whom  presented  like  claims.  Both  were  competent  pavers; 
and  both  had  been  nominated  by  a  majority  of  the  property-owners. 
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The  Supreme  Court  has  said,  that  the  contract,  as  it  is  called,  of  the 
property-owners,  is  merely  a  nomination,  and  may  be  revoked.  We  do 
not  think  the  nomination  of  a  second,  in  this  manner,  is  a  revocation  of 
a  former  nomination.  It  is,  perhaps,  better  that  the  owners  should  make 
more  than  one,  for  then  the  commissioners  could  select  the  best 

There  was  no  formal  revocation  by  the  property -owners  of  their  nomi- 
nation of  O'Rourke,  nor  did  they  appear  in  person  to  oppose  his  appli- 
cation for  the  contract  They,  however,  duly  authorized  by  letter  of 
attorney,  J,  W.  Hippie,  Jr.,  Esq.,  as  follows:  "to  appear  for  us  and  in 
our  names  ude  his  best  endeavors  to  prevent  said  contract  from  being 
given  to  Michael  0*Rourke.  And  we  hereby  Airther  authorize  aud 
empower  him  to  institute  such  proceedings,  and  take  such  8te|)s  aud 
measures,  as  maybe  necessary,  in  his  judgment,  to  prevent  such  contract 
from  being  given  to  said  Michael  O'Rourke." 

The  attorney  appeared  and  presented  his  letter  of  attorney,  and 
objected  to  tha  contract  being  given  to  O'Rourke.  This,  it  is  contended, 
is  a  revocation  of  O'Rourke's  nomination. 

The  question  for  the  commissioners  to  decide  was  not  which  of  the 
contestants  the  property-owners  desired  to  have  the  contract,  but  which 
of  them  should  DC  selected.  Now,  it  will  be  observed,  that  O'Rourke's 
nomination  was  not  formally  revoked.  It  was  therefore  before  the  com- 
missioners for  them  to  act  upon  just  as  any  other.  What  right  had  they 
to  suppose  that  the  property-owners  desired  to  withdraw  it  when  they 


It  may  be  conceded  that  no  set  form  of  words,  or  acts,  may  be  required 
to  revoke  such  a  nomination,  but  it  must  also  be  conceded  that  the 
words  or  acts  should  be  directed  to  tliat  nomination,  and  not  to  the  con- 
sequence only  which  may  flow  from  it. 

When  a  person  is  named  for  appointment  to  an  office  or  duty,  no 
amount  of  objection  to  hia  success  will  wipe  out  the  fact  of  that  nomi- 
nation, and  especially  should  this  be  so  when  those  who  object  have  the 
power  to  withdraw  him  altogether  from  the  competition. 

If,  however,  we  are  in  error  in  this,  have  the  property-owners  placed 
themselves  in  a  position  to  demand  from  us  equitable  relief? 

They  have  encouraged  the  defendant  to  devote  his  service  and  money 
to  this  enterprise.  They  gave  no  notice  to  him  when  they  selected 
another,  and  permitted  him  still  to  act  and  spend  upwards  of  $250  in 
the  belief  that  he  was  their  nominee.  When  the  oflicers  of  the  city 
were  required  to  award  the  contract  they  permitted  the  nomination  to 
stand,  and  left  its  revocation,  at  best,  to  inference  and  conjecture,  when 
a  word  from  them  would  have  settled  the  matter  beyond  dispute.  This 
surely  is  not  the  fair  dealing  which  equity  always  demands. 

Besides,  the  plaintiffs  have  not  been  injured  and  cannot  be  injured,  if 
their  position  be  correct.  Unless  the  contract  has  been  legally  awarded 
to  O'Rourke  they  will  not  be  required  to  pay  him  for  his  work.  They 
will  therefore  be  benefited  instead  of  being  injured  by  the  action  of  the 
commissioners. 
The  injunction  is  dissolved. 


The  President  Jud$?e  considers  that  the  property-owners  by  their  acts 
virtually  revoked  O'Rourke's  nomination.   But  inasmuch  as  it  appears 
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by  the  affidavits  of  the  defendants,  and  is  not  denied  by  the  plaiutifi^, 
that  Peters  and  Sutton  took  advantage  of  the  injunction  of  this  court 
uo&irly  to  obtain  the  signatures  of  the  property-owners,  it  would  l>e 
inequitable  to  allow  them  to  profit  by  their  unfair  dealing  with  the  de- 
fendant and  with  the  court  He  therefore  concurs  in  the  conclusion  to 
which  we  have  come. 

William  Hopple,  Jr.,  Esq.,  and  Hon.  F,  Carroll  Breioster,  for  plaintiff. 

David  W.  SeUers,  Esq.,  contra. 

[L^.  Int,  Vol.  31,  p.  124.] 

Thompson  w.  Thompson. 

It  18  only  after  a  sentence  nullifying  or  dissolving  a  marriage,  or  a  conviction  of 
bigamy,  that  the  parties  are  at  literty  to  marry  again  as  if  they  had  never  been 
married:  Harrison  vs.  Harriwn,  1  Phila.  389,  Andnoward  vs. Leuns,  6  Id. 55, cited 
and  followed. 

In  divorce.    Opinion  delivered  April  11,  1874,  by 

Allisoj*,  p.  J. — The  preamble  to  the  first  section  of  the  act  of  March 
13, 1815,  recites,  that  it  is  proper  to  grant  relief  to  an  innocent  and  in- 
jured party,  who  has  entered  into  the  marriage  state,  where  one  of  the 
parties  is  under  a  natural  or  legal  incapacity  of  faithfully  discharging 
the  matrimonial  vow,  or  is  guilty  of  acts  inconsistent  with  the  sacred 
contract 

The  first  section  of  the  act  makes  the  following  causes  sufiUcient 
grounds  for  a  divorce;  where  one  of  the  parties  is  impotent;  a  former 
and  still  subsisting  marriage;  adultery;  wilful  and  malicious  desertion ; 
cruel  and  barbarous  treatment  of  the  wife  by  the  husband.  "In  every 
such  case,  it  shall  and  may  be  lawftil  for  the  innocent  and  injured  person 
to  obtain  a  divorce  from  the  bond  of  matrimony." 

From  this  two  things  are  clear,  that  to  the  innocent  and  injured  party 
alone  can  relief  be  granted,  and  that  a  subsisting  marriage  at  the  time 
the  second  marriage  was  entered  into,  is  a  distinct  ground  for  a  divorce 
from  the  bond  of  matrimony.  Not,  as  often  contended,  that  as  between 
the  contracting  parties,  it  may  be  treated  as  absolutely  null  and  void, 
bat  that  inter  parties,  it  is  a  cause  for  which  the  Courts  of  Common 
Pleas  may  decree  a  divorce. 

This  ioterpretation  of  the  law  is  strenethened  by  that  which  follows 
in  the  second  section  of  the  act,  which  declares  that  all  marriages  within 
the  degree  of  consanguinity  or  affinity  are  void  to  all  intents  and  pur- 
poses. But  it  does  not  provide  that  the  parties  to  such  a  contract, 
though  it  is  declared  to  be  void,  mny  treat  it  as  of  no  efiTect  as  to  them- 
selves, but  on  the  contrary,  it  gives  the  courts  authority,  in  such  cases, 
to  grant  divorces  from  the  bonds  of  matrimony.  It  even  places  a  restric- 
tion upon  the  exercise  of  this  power  by  requiring  that  if  such  a  marriage 
is  not  dissolved  during  the  lifetime  of  the  parties  it  shall  not  be  inquired 
into  ailer  the  death  of  either  of  them.  From  this  it  will  be  seen,  that 
though  a  marriage  within  the  forbidden  degrees  of  relationship  is  de- 
clared to  be  void,  yet  the  parties  to  it  are  to  seek  emancipation  from  the 
bonds  of  matrimony  through  a  decree  of  divorce,  or  a  sentence  of  nullity 
of  marriage,  or  a  conviction  for  bigamy:  Harrison  vb,  Harrison,  1 
Phila.  Bep.  389 ;  and  this  null  contract  will  not  be  allowed  to  be  im- 
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jH'ached  after  the  death  of  one  or  both  of  the  parties  to  it  Legitlmai  y 
ut'  cliildreu,  the  rights  of  property,  and  all  other  incideDts  of  a  legal 
marriage  are  placed  beyond  question,  after  the  death  of  either  husband 
or  wife. 

By  the  eighth  section  of  the  act  of  1815,  such  a  decree  may  be 
entered,  as  to  l^w  and  justice  may  appertain;  the  court  may  dismiss  the 
petition  or  libel,  decree  a  divorce,  or  that  the  marriage  is  null  and  void, 
but  it  is  a  question  whether  a  sentence  or  decree  of  nullity  of  marriage 
under  this  act,  can  be  made  for  other  causes  than  those  specified  in  the 
second  section ;  this  is  not,  however,  material  as  to  the  case  now  under 
consideration,  as  the  application  may  be  safely  rested  upon  the  act  of 
April  14,  1849,  P.  L.  647,  which  recites,  that  where  a  supposed  or  an 
alleged  marriage  shall  have  been  contracted,  which  is  al^lutely  void, 
by  reason  of  one  of  the  parties  thereto  having  a  husband  or  wife  living 
at  the  time,  the  Courts  of  Common  Pleas  shall  have  power  to  decree  the 
said  supposed  or  alleged  marriage  to  be  null  and  void,  upon  the  appli- 
cation of  an  innocent  or  injured  party.  .This  act  speaks  of  the  marriage 
in  no  doubtful  terms;  it  is  declared  to  be  void,  and  is  called  an  allegeii 
or  supposed  marriage,  because  of  the  want  of  ability  in  one  of  the  parties 
to  make  a  valid  matrimonial  contract.  The  act,  notwithstanding  all 
this,  requires  a  judicial  investigation  of  the  alleged  incapacity,  and  a 
judicial  decree  of  nullity,  if  the  averments  of  the  libel  are  established 
by  proof.  It  is  doubtless  upon  this  act  of  1849  that  the  application  of 
the  petitioner  is  founded. 

The  material  allegations  of  the  libel  are,  that  Ubellant  was  joined  in 
marriage  with  the  respondent  July  10,  1868;  that  said  marriage  was 
and  is  absolutely  void  by  reason  of  respondent  having  then  a  husband 
living.  It  is  further  charged  that  she  was,  on  the  10th  of  May,  1866, 
lawfully  joined  in  marriage  with  William  Ryan,  who  is  still  the  lawful 
husband  of  respondent  That  at  the  date  of  his,  petitioner's  marriage, 
he  was  innocent  and  ignorant  of  said  marriage  of  respondent  with  Ryan. 

The  petitioner  further  averring,  in  the  language  of  the  act,  that  he 
was,  at  the  time  of  his  marriage  with  respondent,  an  innocent  and  in- 
jured party,  he  prays  the  court  to  decree  his  said  marriage  to  be  abso- 
lutely null  and  void. 

This  application  for  relief  must  be  distinguished  from  that  which  is 
authorized  by  the  act  of  March  13,  .1815,  which  gives  to  the  courts 
power  to  grant  a  divorce  to  an  innocent  and  injured  party,  from  the 
bonds  of  matrimony,  where  one  **hath  knowingly  entered  into  a  second 
marriage  in  violation  of  the  previous  vow  he  or  she  made  to  a  former 
wife  or  husband,  whose  marriage  is  still  subsisting." 

The  effect  of  a  decree  in  favor  of  a  petitioner  on  the  ground  of  a  pre- 
existing marriage  granting  a  t*entence  of  nullity  of  contract,  is  substan- 
tially me  same  as  a  decree  of  divorce,  though  the  form  of  it  may  be 
somewhat  different;  we  say  may  l>e  different,  because,  by  the  8th  sec- 
tion of  the  act  of  1815,  a  decree  of  separation  from  the  nuptial  ties  is 
authorized  for  certain  causes,  or  that  the  marriage  is  null  and  void, 
the  latter  decree  beinir  precisely  the  same  as  that  set  forth  in  the  act  of 
1819.  J- 

The  necessity  for  the  latter  act  is  not  apparent,  unless  the  decree  of 
nullity  of  marriage  is  restricted  under  the  act  of  1815,  to  cases  within 
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the  degrees  of  prohibition.  The  act  of  1849  holds  the  petitioner  to  a 
compliance  witn  the  forms  prescribed  bj  law,  for  cases  of  divorce  from 
the  bonds  of  matrimony.  There  is  therefore  no  economj  of  time  or 
saving  of  money ;  it  is  not  a  short  cut  out  of  the  tangle,  and  it  seems 
to  give  DO  more  than  an  election,  as  to  which  moide  of  procedure  a  peti- 
tioner will  adopt. 

In  the  United  States* we  have  no  ecclesiastical  courts;  therefore,  be- 
fore jurisdiction  can  be  exercised  in  matters  relating  to  marriage  and 
divorce,  courts  must  have  power  conferred  on  them  by  statute.  In 
several  of  the  States  of  the  Union,  it  has  been  held,  that  in  cases  of  void 
marriages,  where  fraud  is  alleged,  equity  will  collaterally  take  jurisdic- 
tion of  the  question,  but  in  Pennsylvania  no  such  claim  has  ever  been 
set  up,  nor  indeed  was  it  possible  that  it  could  have  been,  statutory 
authority  having  been  conferred  on  the  Courts  of  Common  Pleas  to  erant 
divorces  long  before  equity  jurisdiction  was  given  to  them.  We  there- 
fore are  tp  look  to  our  statute  law,  as  the  only  source  of  our  power ;  that 
which  is  there  given  us  to  do  we  may  perform,  and  no  more ;  the  results 
which  follow  a  proper  exercise  of  authority  are  those  only  which  the  law 
declares,  and  the  manner  even  in  which  the  power  may  oe  carried  into 
effect  is  prescribed. 

In  Harrison  vs.  Harrison^  1  Phila.  Rep.  389,  we  held,  looking  to  our 
statute  law  alone  as  our  guide,  that  it  was  only  after  a  sentence  nullify- 
ing or  dissolving  a  marriage,  or  a  conviction  of  bigamy,  that  the  parties 
were  '*at  liberty  to  marry  again  in  like  manner  as  if  they  had  never 
been  married."  Orifpiky%.  Smithy  2  Penna.  Law  Journal  151,  was  cited  to 
the  same  effect,  and  Howard  vs.  Lewis,  6  Phila.  Rep.  65,  is  in  maintenance 
of  the  same  principle.  We  have  referred  to  this  view  of  the  law  and  the 
cases  in  which  it  has  t>een  supported,  because  the  argument  for  the 
respondent  rested  upon  the  contrary  doctrine,  which  we  have  seen  no 
reason  to  adopt  Not  denying  that  certain  marriage  agreements  are 
invalid — absolutely  void,  but  holding,  that  under  our  law  the  parties  to 
rach  a  contract,  though  it  turns  out  to  be  but  a  contract  in  form,  must 
establish  the  nullity  of  the  marriage  before  they  can  marry  again. 

This  brings  us  back  to  the  questions  of  fact  upon  which  this  case 
tnms,  and  rec^uires  us. to  ascertain  from  the  testimony,  whether  the 
libellant  is  entitled  to  the  decree  in  his  favor,  of  the  nullity  of  the  mar- 
riage, which  was  celebrated  between  himself  and  the  respondent,  ratified 
as  it  was  by  subsequent  cohabitation. 

The  courts  of  this  Commonwealth  do  not  permit  every  party  to  a  void 
marriage  to  maintain  a  suit  for  nullity  of  marriage;  he  must  snow  prima 
facie  at  least,  that  he  is  an  innocent  and  injur^  party.  In  England, 
either  party  to  a  void  marriage  may  ask  for  a  decree  of  the  nullity  of 
the  marriage,  even  though  he  or  she  entered  into  the  contract  with  a 
knowledge  of  an  existing  disability,  and  it  is  only  where  such  marriage 
has  been  induced  by  positive  fraua,  that  the  party  practising  it  will  be 
denied  relief. 

The  libellant  confesses  the  necessity  of  establishing  that  he  is  an 
innocent  and  iniured  party  to  entitle  him  to  the  decree  of  nullity  of 
marriage.  Do  the  facts  as  they  appear  by  the  proofs  show  that  he  has 
established  this  element  of  his  case? 

The  libellant  confesses  in  hb  testimony,  that  he  knew,  before  and  at 
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the  time  of  his  marriage  with  respondent,  that  she  had  been  twice 
married,  first  to  one  John  Donohue,  and  a^rwards  to  William  Ryan. 
He  says  respondent  informed  him,  that  she  was  engaged  in  obtaining  a 
divorce  from  Donohue,  and  that  she  was  prosecuting  her  suit  while 
libellant  and  respondent  were  living  together,  before  their  marriage. 
He  knows  a  divorce  was  obtained,  but  whether  it  was  in  1868,  or  before 
or  after  his  marriage  with  her,  he  cannot  say. 

Libellant  testifies,  she  told  me  she  was  married  to  a  man  in  Balti- 
more by  the  name  of  William  Ryan ;  this  was  before  my  marriage." 
The  testimony  discloses  the  fullest  knowledge  on  the  part  of  the  libellant, 
of  both  the  prior  marriages,  and  that  when  he  married  the  respondent, 
he  did  not  even  know,  nor  does  he  seem  to  have  cared  to  inform  himself, 
that  she  had  been  divorced  from  Donohue.  The  testimony  shows  that 
such  a  divorce  had  been  obtained  on  the  18th  of  January,  1868,  but  this 
was  some  nineteen  months  after  she  had  been  joined  in  marriage  to 
Ryan,  and  that  when  she  married  him  she  was  and  had  been  for  a 
number  of  years  the  wife  of  Donohue. 

The  libellant  attempts  to  excuse  his  marriage  with  the  respondent,  by 
alleging  that  he  was  under  the  efiects  of  liquor  at  the  time ;  that  he  had 
no  intelligent  knowledge  of  what  was  going  on,  and  that  he  was  in 
somewhat  of  a  stupor ;  but  this  statement  is  in  direct  conflict  with  that 
of  the  clergyman  who  performed  the  ceremony.  He  says,  that  when  he 
entered  the  room,  in  which  libellant  was,  he  was  introduced  to  him ;  that 
he  apologized  for  not  rising,  owing  to  a  sprained  foot,  took  hold  of  the 
prayer  book,  which  was  held  by  both  the  libellant  and  respondent,  and 
that  he  read  the  responses  therefrom ;  the  ceremony  being  according  to 
the  rites  of  the  Episcopal  church. 

The  fact  further  appears  by  the  testimony  of  this  witness,  that  a  short 
time  thereafter,  in  company  with  respondent,  liliellant  called  on  Uie 
clergyman  at  his  residence  for  a  certificate  of  the  marriage ;  he  adds,  the 
libellant's  manner  was  calm  and  gentlemanly  at  the  time  I  perfoimed 
the  marriage  ceremony,  and  was  so  when  he  called  upon  me  with  his 
wife,  for  the  certificate.  His  manner  was  kind  and  afiectionate  to  the 
resnondent  Nor  is  it  to  be  forgotten,  that  libellaut  conliuued  to  live 
with  respondent  for  some  time  alter  the  marriage,  aud  after  he  had  ob- 
tained from  the  clergyman  the  evidence  of  it.  He  assigns  as  his  only 
reason  for  separating  from  respondent,  that  he  could  no  longer  live  with 
her,  because  of  her  habits  of  intoxication,  violent  temper,  and  general 
bad  conduct 

The  testimony  does  not  sustain  the  all^ations  of  the  libel,  that  peti- 
tioner was  innocent  and  ignorant  of  the  marriage  of  respondent  with 
Ryan,  and  that  he  is  an  iunocent  and  injured  party. 

But  the  testimony  faib  in  another  essential  point  It  is  not  shown 
that  William  Ryan,  who  in  1868  was  in  prison  during  all  of  that  year 
in  Philadelphia,  is  the  person  who  by  that  name,  in  1866,  was  married  to 
the  respondent  That  which  he  stated  to  the  officers  of  the  prison  in  the 
absence  of  the  respondent,  cannot  be  allowed  to  prejudice  her  rights. 

The  witnesses  examined  in  Baltimore  to  prove  respondent's  marriage 
with  William  Ryan,  do  not  pretend  to  identify  even  the  photograph  of 
Ryan,  so  as  to  connect  it  with  the  man,  who  by  that  name  was  shown : 
to  have  been  living  in  Philadelphia  in  1868. 
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There  is,  therefore,  no  proof  that  William  Ryan,  to  whom  respondent 
was  married  in  1866,  was  living  at  the  time  of  her  marriage  with 
libellaut 

For  these  reasons  the  rule  to  show  cause  why  a  decree  establishing  the 
nullity  of  the  marriage  of  libellaut  with  the  respondent  is  discharg^. 
Decree  refused. 

There  is  also  a  pending  rule  taken  by  the  respondent,  asking  that 
libellant  be  ordered  to  pay  additional  counsel  fees. 

A  rule  for  alimony  and  counsel  fees  was  heard  more  than  a  year  ago.  It 
was  resisted  upon  the  ground  that  respondent  was  living  with  a  man  other 
than  her  husband.  That  they  kept  house  together,  and  that  she  thus 
had  means  of  support,  which  rendered  an  order  such  as  she  prayed  the 
court  to  make  unnecessary.  The  depositions  taken  in  resistance  of  the 
application,  established  the  allegations  of  the  libellant,  and  the  order 
was  refused.  There  has  been  nothing  shown  since  that  hearing,  to 
change  the  case  as  it  then  stood  before  the  court  The  defence  of  the 
respondent  rests  upon  technical  grounds  alone.  Her  standing  before  the 
court  is  wholly  void  of  merit,  and  her  conduct  in  every  respect,  is  such 
as  to  take  from  her  all  claim  to  a  favorable  consideration. 

We  are  not  prepared  to  make  the  order  prayed  for,  and  therefore  dis- 
charge the  rule. 

Daniel  Dougherty  and  E,  H.  Hanson,  Esqs.,  for  libellant. 

R.  E,  Bfmm  and  O.  L.  Orawfordy  Esqs.,  for  respondent 

[Leg.  Int,  Vol.  31,  p.  140.] 
HURLBURT  V8.  FiRTH. 

1.  Eaaements  or  servitudes  which  are  apparent  and  continnoas,  and  which  are  techni- 

cally extinguished  or  put  to  sleep  oy  unity  of  title,  and  are  allowed  to  remain 
nndisturbed,  revive  upon  severance. 

2.  The  act  of  May  20,  1857,  applies  to  a  division  wall,  as  well  as  to  a  PARTY  wall. 

In  equity.  Exceptions  to  master's  report  Opinion  delivered  April 
25, 1874,  by 

Allison,  P.  J. — Charles  C.  West  was  the  owner  of  two  adjoining 
properties,  situate  on  the  north  side  of  Arch  street,  in  the  city  of  Phila- 
delohia,  Noa.  135  and  137. 

On  tiie  16th  of  June,  1830,  he  conveyed  No.  137,  the  westernmost 
lot,  with  a  three-story  brick  house  thereon  erected,  to  Thomas  Dugdale, 
Jr.,  from  whom  tlie  title  has  passed  to  the  plaintiff. 

On  the  11th  of  January,  1831,  West  conveyed  No.  135,  bein^  the 
easternmost  of  the  two  properties,  to  Dugdale,  and  from  him  title  is  de- 
duced to  the  defendant,  John  Firth. 

The  equity  of  complainant  as  set  forth  in  his  bill,  consists  in  allied 
violations  of  covenants  which  run  with  the  land  of  plaintiff,  and  which 
are  contained  in  the  deed  of  property  No.  137  from  West  to  Dugdale, 
the  deed  of  June  16,  1830,  by  which  West  charged  his  lot  adjoining  on 
the  east  for  the  benefit  of  lot  No.  137,  with  the  use  and  privilege  of  a 
two  feet  wide  alley  along  the  west  side  of  No.  135,  for  a  passage-way  and 
water-course,  extending  thirty-eight  feet  north  from  Mulberry  street,  and 
th^ce  by  a  northwestwardly  line  commencing  at  that  distance  on  the  east 
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side  of  said  alley,  eontinuiDg  to  a  point  in  the  centre  of  the  alley  forty- 
one  feet  north  from  Arch  or  Mulberry  street.  The  width  of  the  passage- 
way was  at  that  time  only  twenty  inches,  but  it  was  stipulated  that  wheo- 
ever  No.  135  should  be  rebuilt  upon,  the  walls  of  the  houses  should  be 
"exactly  two  feet  wide  in  the  clear."  There  was  also  provision  for 
laying  water-pipe  in  said  alley,  for  the  enioyment  of  both  properties,  and 
u  reservation  Dy  West  of  a  right  to  build  against  and  into  tJie  eastern- 
most wall  of  Ko.  137. 

The  violations  of  the  plaintiff's  right  as  charged  against  the  defendant 
are,  an  encroachment  upon  the  alley,  by  building  a  nine-inch  wall  along 
the  west  side ;  shifting  the  alley  to  the  eastward  of  its  original  location ; 
tearing  up  and  permanently  obstructing  the  water-course  over  the  alley- 
way, and  building  a  party  wall  upon  the  northern  portion  of  the  alley. 

The  finding  of  the  master  is  against  the  defendant  upon  all  the  points 
in  controversy;  he  reports  the  form  of  a  decree,  which  directs  the  defend- 
ant to  restore  the  alley-way  and  pipes  of  conduct  to  the  condition  in 
which  he  found  them  in  March,  1869,  to  remove  so  much  of  the  party 
wall  as  extends  south  from  a  point  forty-one  feet  north  from  the  nordd 
line  of  Arch  street,  and  to  remove  the  nine-inch  wall  erected  in  the 
alley  against  the  eastern  wall  of  plaintiff's  house. 

We  cannot  give  our  assent  to  tne  proposition  of  the  master,  that  by 
unity  of  title  in  Dufi^dale,  which  was  effected  in  1831,  by  the  conveyance 
of  the  easternmost  lot  to  him,  the  easements  and  restrictions  created  by 
the  deed  of  1830  were  absolutely  extinguished.  That  by  merger  they 
were  lost  when  the  servient  tenement  was  conveyed  to  the  owner  of  the 
dominant  tenement  We  do  not  mean  by  this,  that  when  both  tene- 
ments became  vested  in  the  same  owner,  tne  easement  of  the  alley- way 
did  not,  technically  speaking,  become  extinguished  by  unity  of  title, 
or  lost  by  confusion.  This  may  be  conceded,  but  it  is  a  lots  which 
exists  in  name  only,  and  not  'in  reality,  the  right  remains  under  the 
higher  title  of  ownership;  and  upon  a  severance  of  the  estate  by  a  con- 
veyance of  a  part  of  it,  the  grantee  becomes  entitled  to  all  the  apparent 
easements  which  had  been  used  by  the  owner  during  the  unity  of  the 
estate,  and  without  which  the  enjoyment  of  the  several  portions  could 
not  be  fully  had.  This  is  the  point  decided  in  Kieffer  vs.  inhoff,  2  Casey, 
442.  The  late  Chief  Justice  Lewis,  in  a  learned  opinion,  discusses  the> 
doctrine  of  merger  of  easements  by  unity  of  title,  and  conceding  that 
the  owner  may  undoubtedly  alter  or  qualify  the  several  parts  of  his 
heritage,  and  that  if  the  alterations  are  palpaole  and  manifest,  or  if  the 
change  be  named  in  a  conveyance  of  part  of  the  property,  the  alienee 
of  a  portion  of  the  joint  premises  will  take  subject  to  such  alteration  of 
the  original  condition  of  the  land.  The  right  of  the  owner  is  absolute 
over  his  estate,  subject  only  to  such  restrictions  upon  the  exercise  of  this 
right  as  the  law  of  the  land  imposes,  and  if  he  elects  to  exercise  this 
right,  who  can  object?  But  if  easements  or  servitudes,  which  are  app»> 
rent  and  continuous,  and  which  are  technically  extinguished  or  put  to 
sleep  by  unity  of  title,  which  are  allowed  to  remain  undisturbed,  they 
revive  upon  severance.  Kieffer  vs.  Imhoff  was  the  question  of  an  ease- 
ment of  an  alley- way,  and  in  that  respect  is  like  the  present  case,  if  we 
are  right  in  holding  that  the  covenants  contain^  in  the  deed  of  West 
to  Dugdale,  of  1830,  for  the  westernmost  property,  are  valid  and  bind« 
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ing  covenants,  whioh,  though  held  in  abeyance  during  the  time  of  the 
ownership  of  both  properties  by  Dugdale,  revived  upon  severance,  in  so 
far  as  thev  related  to  the  open  and  manifest  easements  or  incumbrances 
upon  the  land  to  which  thev  applied.  It  was  mainly  upon  the  strength 
ol'  the  prindple  maintained  in  Kieffer  vs.  Imhoff,  that  Wome  vs.  Marsh, 
6  Phila.  Rep.  38,  was  decided  by  tbb  court  Both  of  these  cases  differ 
from  the  present  one,  in  the  fact  that  the  properties  to  which  they 
applied  had  been  sold  by  the  sheriff,  which  sales,  it  was  held,  did  not 
afiect  the  general  principle  that  rules  in  regard  to  the  continuance  of 
easements  after  a  severance  of  title. 

We  have  said  this  much  upon  this  question  to  guard  against  an  assent 
to  the  principle  stated  by  tne  master.  His  decision  is  based  on  the 
oovenauts  contained  in  a  conveyance  of  Dusdale  to  Martha  Bacon,  and 
in  the  deeds  of  the  subsequent  owners  of  No.  137,  which  covenants,  he 
finds,  are  substantially  the  same  as  those  which  are  set  forth  in  the  first 
deed  of  West  to  Dugdale,  and  which,  he  says,  are  broad  enough  to  sus- 
tain the  case  of  the  plaintiff.  Yn  this  he  may  be  entirely  correct,  if  they 
can  be  r^arded  in  any  proper  sense  as  constituting  a  part  of  the 
plaintiff's  case ;  ^ey  are  not  set  up  in  the  bill,  but  only  the  covenants 
and  agreements  contained  in  the  deed  of  16th  of  June,  1830;  these  we 
regard  as  valid  and  binding  covenants,  under  which  the  rights  of  the 
plaintiff  may  be  enforced.  As  the  master  has  found  the  covenants  con- 
tained in  the  several  subsequent  deeds  to  be  substantially  the  same,  there 
is  no  need  to  examine  the  question  whether  Dugdale,  in  his  conveyance 
to  Martha  Bacon,  exercised  his  rieht  of  ownership,  and  changed  the 
character  or  the  conditions,  as  to  the  easements,  from  what  they  were 
when  he  purchased  from  West 

The  first  and  second  exceptions  to  the  report  of  the  master  relate  to 
his  finding  that  the  building  inspectors  could  have  ordered  the  wall  of 
complainant  to  have  been  taken  down,  to  be  replaced  by  a  legal  party 
wall,  and  that  defendant  could  not  shift  the  alley-way  to  tlie  eastward, 
so  far  as  it  was  necessary  in  using  the  plaintiff's  wall,  without  having  it 
condemned. 

The  plaintiff's  east  wall  is  built  entirely  on  his  own  ground ;  it  is  not, 
therefore,  a  party  wall,  which  is  a  wall  laid  in  part  on  the  ground  of 
each  of  adjoining  owners  of  land.  This  law  is  a  municipal  regulation 
founded  on  the  purest  principle  of  equity,  and  has  regard  to  the  best 
interest  of  adioining  owners,  saving  to  each  of  them  in  the  occupation 


The  act  of  May  20,  1857,  P.  L.  590,  provides,  that  where  a  new 
building  b  about  to  be  erected,  the  building  inspectors  shall  examine 
the  party  or  division  walls  upon  or  adioining  grounds,  which  had  been 
erected  prior  thereto,  and  if  adjudged  by  them  to  be  insufficient  and 
unfit  for  the  building  about  to  be  erected,  such  party  or  division  wall 
diall  be  taken  down,  etc,  according  to  the  provisions  of  the  act  of  May 


There  are  two  questions  which  arise  under  the  facte  as  they  relate  to 
thn  portion  of  plaintiff's  case. 

First  Is  the  easternmost  wall  of  plaintiff  within  the  provisions  of 
the  law  relating  to  party  walls?  It  was  contended  for  the  defendant 
that  it  is  not,  and  that  the  act  relates  only  to  walls  which  had  been  laid 


1865. 
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between  party  and  party.  In  this  conclusion  we  are  not  able  to  agree 
with  the  defendant ;  the  language  of  the  law  refers  to  party  or  division 
walls  upon  or  adjoining  the  lot  about  to  be  rebuilt  upon ;  it  is  in  Uie 
disjunctive,  and  includes  a  division  wall  which  separates  one  building 
from  another ;  this  separation  might  be  by  a  wall  laid  in  part  on  adjoin- 
ing properties,  or  which  was  built  wholly  on  the  land  of  one  of  the 
adjoiners.  In  either  case  it  looks  to  a  reamustment  and  reconstruction 
of  a  dividing  wall,  that  it  may  be  properly  adapted  to  the  new  struc- 
ture ;  and  for  wise  reasons,  includes  botn  party  walk  and  divbion  walls 
which  are  not  party  walls.  In  our  judgment,  the  eastern  wall  of 
plaintiff's  house  is  within  the  letter  as  well  as  the  spirit  of  the  law. 

The  second  consideration  which  arises  in  this  connection,  presents  the 
question  whether,  under  the  covenants  of  the  deed  to  Dugdale  for  lot 
No.  137,  a  party  wall  could  be  laid  on  the  land  of  the  plaintiff,  so  as  to 
shift  the  alley  to  the  eastward  of  its  original  location.  The  defendant 
can  only  take  to  himself  such  building  privileges  as  he  has  obtained  by 
purchase  from  those  under  whom  he  holds  title  to  his  land.  If  his  lot 
was  subject  to  easements  and  incumbered  with  restrictions  in  favor  of 
the  dominant  tenement  when  Dugdale  sold  to  defendant's  grantors,  he 
must  abide  by  the  burthens  with  which  his  property  is  load^,  unless  he 
procures  a  release  from  those  who  have  a  right  to  claim  an  enforcement 
of  prior  covenants  in  their  favor.  The  deed  of  1830  contemplated 
building  into  the  eastern  wall  of  plaintiff's  house,  and  this  might  carry 
with  it  the  right,  if  the  necessities  of  the  case  required  it,  to  have  the 
wall  condemned,  and  a  party  wall  substituted.  But  more  than  this 
cannot,  we  think,  be  claimed  by  defendant ;  conceding  this  much,  he  is 
thrown  back  upon  this  right,  of  which  he  has  not  availed  himself,  but 
has,  against  warning  and  with  his  eyes  open,  violated  the  clear  and  pos- 
itive rights  of  the  plaintiff. 

We  are  prepared  to  make  the  decree  suggested  by  the  master,  and 
will  do  so,  if  the  parties  do  not,  within  thirty  days,  come  to  an  amicable 
settlement  of  the  several  matters  in  dispute  between  them. 

Oeorge  Junkin^  -^9L'*  plaintiff 

D.  W.  Sellers  and  Qeo.  W.  Dedrick,  Esqs.,  for  defendant 


[Leg.  Int.,  Vol.  31,  p.  140.] 

Wood  et  al,  vs,  Ellis. 

Where  the  defendant  dealt  directly  with  the  executor,  the  mlingof  the  Supreme  Court 
in  Maitland's  and  Hand's  Appeal  does  not  apply. 

Opinion  delivered  April  25, 1874,  by 

Paxson,  J. — I  regret  that  the  Supreme  Court,  in  dissolving  the  in- 
junctions in  Maitland's  and  Hand's  Appeals,  did  not  announce  the  prin- 
ciples upon  which  it  decided  those  cases.  It  would  have  been  a  lamp  to 
our  feet  in  disposing  of  the  remainder  of  these  cases.  In  the  absence 
of  any  satisfactory  information  as  to  the  views  of  that  court  upon  the 
points  involved,  excepting  what  is  necessarily  implied  from  its  judg- 
ment, we  can  only  regard  the  cases  referred  to  as  authority  that  in  pre- 
cbely  similar  cases  a  preliminary  injunction  ought  not  to  go. 

The  present  case  differs  from  Maitland's  and  Hand's  Appeals  in  this. 
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that  the  defendant  dealt  directly  with  the  executor,  and  knew,  or  might 
and  ought  to  have  known,  that  the  latter  was  using  the  securities  of  the 
estate  for  his  own  debts.  This  was  a  fraudulent  conversion  of  the  trust 
property  to  his  own  use  by  the  executor ;  or,  in  technical  language,  an 
embe^ement  I  am  unable  to  see  how  any  person  who  had  either 
actual  knowledge  of  that  fact,  or  was  affected  with  legal  notice  of  it, 
could  acquire  any  title  to  the  stock. 
The  injunction  is  continued  until  the  further  order  of  the  court 


[Jj^.  Int,  Vol.  31,  p.  148.] 

Etting  et  aL  vs.  Levy  ei  oL 

A  bill  for  discovery  in  aid  of  execution  is  a  proceeding  in  equity,  ana  should  be 
printed,  as  required  by  the  equity  rules. 

Opinion  delivered  May  2,  1874,  by 

Allison,  P.  J. — ^This  is  a  bill  of  discovery  in  aid  of  an  execution, 
upon  which  judgment  had  been  entered  against  certain  of  the  defendants, 
for  want  of  an  appearance  and  answers. 

This  judgment  was  afterwards  opened,  and  a  rule  entered  to  answer 
interrogatories  within  twenty  days,  after  which  a  rule  was  taken  bv  de- 
fendants to  set  aside  service  of  subpcena,  and  to  dismiss  the  bill,  and  dis- 
charge rule  to  answer. 

This  last  rule  b  founded  on  the  objection,  that  the  bill  has  not  been 
prioted,  as  re<}uired  by  the  third  equity  rule. 

It  is  set  up  m  reply,  that  a  bill  of  discovery  in  aid  of  an  executiqn  is 
not  covered  by  the  rule;  that  it  is  not  in  strictness  a  bill  in  equity,  but 
that  it  is  a  proceeding  connected  with  a  suit  at  law,  which,  though 
taking  necessarily  the  form  of  a  bill  in  equity,  is  not  covered  by  the  re- 
auirement  that  all  equity  pleadings  shall  be  printed.  Under  the  act  of 
June  16,  1836,  discovery  of  facts  roai;erial  to  a  just  determination  of 
issues,  and  other  questions  arising  or  depending  in  the  Supreme  Court 
and  Courts  of  Common  Pleas  of  thb  State,  b  one  of  the  specified  grants 
of  equity  power.  The  allegation  of  the  pendency  of  a  civil  action, 
under  thb  clause  of  the  act  of  1836,  lays  sufficient  ground  for  a  bill  of 
discovery,  but  the  averment  must  be  made  that  the  discovery  is  sought 
in  aid  oi  some  judicial  proceeding,  commenced  or  contemplated,  and  the 
purpose  to  be  accomplbhed  by  discovery  must  clearly  appear :  1  Phila. 
Kep.  484;  Fed>les  vs.  Boggs,  1  T.  and  H.  Prac.  92.  It  has  not  been 
questioned,  that  a  proceeding  under  this  clause  of  the  act  of  1836,  giving 
i^  terms  equity  jurisdiction  to  the  courts,  falls  under  the  rule  which 
relates  to  printing,  though  it  must  be  admitted  that  it  contemplates  the 
exercise  of  a  more  extensive  power  than  dbcovery,  in  aid  of  trials  of 
issues,  as  it  is  also  intended  to  assbt  in  the  determination  of  other  ques- 
tions arbing  or  depending  in  the  courts,"  and  it  would  be  doing  no 
violence  to  this  clause  of  the  section  to  apply  it  to  the  ascertainment  of 
the  ownership  of  property  upon  which  execution  had  been  levied. 

We  think  it  b  probable  this  would  have  been  done  by  the  courts,  had 
not  the  Legblature,  on  the  same  day,  passed  another  act,  which  has 
relation  onl^  to  the  kind  of  relief  sought  to  be  reached  by  the  present 
bill   The  right  to  file  such  a  bill  is  specifically  given ;  the  persons  who 
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may  be  made  defendants  are  pointed  out,  and  what  it  shall  contain,  as 
well  as  the  mode  of  procedure  under  it,  is  given  in  detail. 

Such  a  bill  will  lie  to  compel  discovery  of  defendants'  real  estate 
without  a  previous  execution,  or  of  personal  property  after  a  return  of 
nulla  bona,  or  of  money  or  choses  in  action :  10  Barr,  174;  2  Ash.  394; 
2  Penna.  L.  J.  321. 

Under  this  act  it  was  held,  in  Davis  vs.  Oerhard,  5  Whar.  470,-  that 
the  Supreme  Court  had  not  jurisdiction  to  afibrd  relief  in  this  form  in 
aid  of  a  judgipent  of  the  District  Court.  In  OatUdy  vs.  Oillespie^  4 
Penna.  L.  J.,  p.  91,  the  like  power  was  denied  to  the  District  Court; 
and  in  Clark  vs.  Bush,  1  Phila.  Rep.  572,  it  was  decided,  that  this  power 
was  not  given  to  that  court  by  the  act  of  1854,  giving  to  it  concurrent 
jurisdiction  in  equity  with  the  Common  Pleas. 

la^DavU  V3.  UerJiard,  the  Supreme  Court  treat  the  two  acts,  though 
passe(i  under  difl'jrent  titles,  as  substantially  parts  of  one  act,  which  re- 
<]^uires  that  they  both  bo  taken  in  view,  in  order  to  give  a  true  construc- 
tion to  either  of  them,  both  relating  to  discovery.  The  strict  con- 
struction given  to  the  two  act?  is  basea  wholly  upon  the  fiict  that  there 
is  specific  legislation  given  as  to  disco verv  relatinc;  to  trials  of  issues, 
and  equally  sp3oific  legislation  upon  the  subject  of  discovery  after  judg- 
ment Jud23  Huston  remarks,  it*  is  not  necessary  to  inquire  what  might 
have  been  ttie  extent  of  jurisdiction  given  by  the  first  act,  if  it  stood 
alone. 

We  are  of  the  opinion,  tinder  the  authority  of  these  cases,  that  the 
distinction  claimed  for  a  bill  filed  in  aid  of  an  execution,  cannot  be 
maintained  ;  that  the  rule  which  requires  bills  to  be  printed  is  applicable 
to  all  bills  for  discovery ;  thit  on3  proceeding  is  as  purely  a  proceeding 
in  equity  as  is  the  other,  and  that  we  cannot  refuse  to  enfcrce  the  rule. 

The  defendant-?,  however,  have  not  been  vigilant  in  standing  upon 
their  right  in  this  respect ;  they  have,  upon  a  motion  to  open  judgment, 
appeared  to  the  bill  as  it  was  originally  filed ;  we  will  therefore  not 
make  the  present  rule  absolute  until  time  shall  have  been  given  to  print 
the  bill,  if  plaintifi^s  choose  to  do  so  at  this  stage  of  their  cause. 

LiLse  and  Foly,  for  plaintiffs. 

Pratt  and  Skidds,  tor  defendants. 


[Leg.  Int,  VoL  81,  p.  148.] 

Laorosse  v8.  Curran. 

Witnesses  attending  witliont  subpoena,  and  not  called  to  testify,  are  entitled  to  their 
costs,  where  a  subpoena  had  been  taken  out  but  they  waived  its  service,  and  where 
there  was  no  allegiettion  that  their  testimony  was  not  needed. 

Appeal  from  taxation  of  costs.  Opinion  delivered  May  2,  1874,  by 
Allison,  P.  J. — This  was  an  action  of  replevin,  in  which  double 
costs  are  claimed  for  fees  of  witnesses.  Upon  the  trial  of  the  cause  the 
verdict  was  for  the  defendant,  and  his  bill  of  costs  has  been  allowed  by  the 
prothonotary.  The  cause  went  in  favor  of  the  defendant,  upon  the 
questions  of  law  which  were  submitted  to  the  court,  upon  the  plaintiff 
closing  his  case,  and  none  of  the  witnesses  for  whom  costs  are  claimed 
were  examined  before  the  jury. 
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The  most  important  of  the  exceptions  taken  to  those  costs  is,  that  the 
attendaoce  was  voluntary,  except  as  to  one  witness,  who  was  duly 
aubpoBDaed. 

There  seems  to  be  no  reason  to  question  the  good  iaith  of  the  defend- 
ant^  in  procuring  the  attendance  of  his  witnesses  at  the  trial ;  he 
ezpectect  to  be  called  on  to  make  a  defence  to  the  case  as  presented  bv 
pLuutifT;  it  was  his  duty,  therefore,  to  come  to  the  contest  prepared, 
with  his  witnesses  ready  to  be  called,  and  he  might,  with  good  reason, 
have  anticipated  that  the  cause  would  turn  mainly  upon  a  question  of 
fact,  as«to  a  right  of  way  along  a  court  or  alley,  whicn  plaintiff  alleged 
had  been  acquired  by  uninterrupted  user  of  twenty-one  years. 

In  De  Beniieville  vs.  De  Benneville^  1  Binney,  46,  it  was  held,  that  a 
witness  subpoenaed,  though  not  examined,  or  if  examined,  though  not 
subpoenaed,  has  a  right  to  be  paid,  and  that  a  party  has  a  right  to  call 
as  many  witnesses  as  he  thinks  are  necessary  to  make  out  his  case. 
The  court  will  protect  against  oppression  by  needless  multiplication  of 
witnesses.  This  cannot  be  successfully  charged  in  this  case ;  the  wit- 
nesses were  five  in  number,  four  of  whom  attended  court  for  five  days» 
and  one  for  four  days. 

This  case  difiers  from  the  rule  laid  down  in  De  Benneville  vs.  De  Ben- 
nevUUy  in  the  fact  that  thei'e  was  here,  as  to  four  of  the  witnesses,  no 
service  of  the  subpoena.  But  it  is  also  the  fact  that  a  subpoena  was 
taken  out,  the  names  of  the  witnesses  inserted  in  it,  and  that  per- 
sonal service  was  waived  when  about  to  be  made,  and  that  they  attended 
court  after  they  wer^  informed  that  a  subpoena  had  been  taken  out  for 
them.  Fraud,  oppression,  or  the  slightest  want  of  good  faith  has  not 
been  suggested.  The  fee  bill  gives  compensation  to  witnesses  for  daily 
attendance  upon  court;  it  does  not  say  anything  about  attendance  iu 
obedience  to  subpoena;  if  subpoenaed,  there  is  an  additional  allowance 
for  cost  of  service;  this  is  necessary,  to  enable  a  party  to  compel 
attendance.  The  defendant,  being  liable  to  these  witnesses  for  their 
cost,  is  entitled  to  the  bill  as  it  has  been  taxed. 

Exceptions  dismissed  and  taxation  confirmed. 

Jame9  Parsons,  Esq.,  for  plaintiE 

JP.  P.  Curran^  Esq.,  for  defendant 


[Leg.  Int,  Vol.  31,  p.  148,] 

FiTZPATRICK  V8,  PENNSYLVANIA  RAILROAD. 

When  a  deduction  is  made  from  the  landlord's  damages,  under  appropriation  hj  the 
sovereign  for  the  time  the  lease  has  to  run,  and  awarded  to  the  lessee,  it  in  equity 
belongs  to  the  lessor,  as  he  is  deprived  of  recourse  to  the  land  for  his  rent. 

Opinion  delivered  May  2,  1874,  by 

Allison,  P.  J. — The  claim  for  damages  in  this  case  grows  out  of  a 
power  exercised  by  the  Pennsylvania  Railroad  Company,  to  appropriate 
No.  5  Dock  street  for  a  freight  warehouse,  under  the  act  of  March  12, 
1873,  P.  L.  253,  which  authorized  the  company  to  occupy  portions  of 
Delaware  avenue  for  railroad  purposes,  and  to  take  property  convenient 
to  said  avenue  for  depot  and  other  milroad  purposes. 

Tlie  property  taken  belonged  to  Patrick  Fitzpatrick,  to  whom  a  jury 
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awarded  damages  io  the  sum  of  $27,500,  and  to  the  tenant,  Arthur 
0*Kane,  they  gave  $50  for  his  damages. 

The  railroad  company  afterwards  presented  their  petition  to  the 
court,  which  states  that  O'Eane,  the  tenant,  had  not  been  notified  to 
appear  before^  the  jury ;  had  not  been  heard  by  counsel ;  nor  had  wit- 
nesses been  produced  to  testify  as  to  his  claim.  The  prayer  of  the  peti- 
tion was,  that  the  report  be  referred  back  to  the  jury,  that  the  tenant 
might  be  heard  before  them.  This  was  granted,  and  the  jury  have  now 
brought  in  a  second  or  amended  report,  giving  to  the  tenant  the  sum  of 
$1,5^,  but  deducting  the  amount  ^om  the  $27,500  previously  awarded 
to  Fitzpatrick.  To  this  Fitzpatrick  excepts;  he  denies  the  right  or 
power  of  the  jury  to  reconsider  or  change  the  award  which  they  had 
made  to  the  exceptant,  in  their  first  report,  which  was  filed  on  the  19th 
of  September,  1873. 

In  Dyer  vs.  Wigkbman^  16  P.  F.  S.  425,  the  principle  applicable  to  this 
case  is  clearly  settled.  It  holds  that  when  land  is  taken  or  appropriated 
by  the  sovereign,  the  landlord  is  entitled  to  the  value  of  the  reversion 
subject  to  the  term,  and  the  tenant  is  entitled  to  the  value  of  his  term, 
subject  to  the  rent  then  due  and  to  become  due  under  his  lease,  and 
such  further  damages  as  he  has  sustained.  But  when  rent  is  deducted 
from  the  lessor's  damages,  for  the  time  the  lease  has  to  run,  and  has  been 
awarded  to  the  lessee,  in  equity,  it  belongs  to  the  lessor.  The  viewers 
ought  to  award  this  to  the  landlord,  and  not  to  the  tenant,  the  tenant 
being  thereby  released  from  his  personal  obligation  to  pay  rent. 

This  is  evidently  just  what  the  jury  did,  when  the  questions  were  first 
before  them  ;  they  gave  to  Fitzpatrick  the  value  of  tne  estate  in  rever- 
sion, and  the  rent  which  the  tenant  had  agreed  to  pay  for  the  eighteen 
months  which  remained  of  his  term.  If  they  had  made  the  award  in 
the  first  iustance  as  they  have  now  done,  that  is,  taken  $1,500  from  the 
value  of  the  landlord's  estate  in  the  land  and  given  it  to  the  tenant,  tlie 
court  would  have  set  the  report  aside,  or  sent  it  back  for  amendment, 
with  instructions.  We  are  justified  in  inferring  that  the  award  as  first 
made  to  Fitzpatrick  was  the  value,  as  it  was  ascertained  by  the  jury, of  his 
entire  interest  in  the  property,  inasmuch  as  the  finding  was  not  excepted 
to  by  the  Pennsylvania  Kailroad  Company,  they  were  satisfied  with  the 
value  as  fixed  oy  the  first  report,  and  it  is  only  when  the  tenant  ap- 
pears as  a  claimaut,  at  a  subsequent  stage  of  the  cause,  that  they  raise  a 
question  as  to  appropriation  of  the  $27,500,  as  between  the  landlord  and 
the  tenant.  That  the  sum  first  awarded  to  the  owner  of  the  £6e  in 
reversion  is  not  more  than  the  estate  is  worth,  must  be  regarded  as 
assented  to  by  the  company;  there  has  not  to  this  hour  been  an  excep-  * 
tion  filed,  that  alleges  tnis  award  to  him  to  be  excessive ;  with  the  case 
as  it  now  stands  before  us,  we  must  regard  the  second  report  as  a  divi- 
sion merely  of  the  value  of  the  two  estates,  which  in  effect  finds  the 
landlord's  estate  up  to  the  time  of  the  appropriation,  to  be  worth 
$26,000,  and  that  the  unexpired  portion  of  the  term  of  the  lessee  is 
worth  $1,500 ;  Dyer  vs.  Wigktman  settles  the  question,  that  both  of  these 
sums  belong  to  the  landlord.  The  question  is  put  and  answered  in  this 
form.  When  this  deduction  is  made  from  the  value  of  the  land  in 
damages  awarded  to  the  lessor,  for  the  time  the  lease  has  to  run  ...  to 
whom  in  equity  does  the  money  thus  awarded  to  the  tenant  belong? 
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Evidently  to  the  lessor.  It  is  decreed  to  the  tenant  to  enable  him  to 
meet  and  discharge  his  personal  covenant  to  pay  rent,  according  to  the 
stipulations  of  his  lease;  surely  equity  would  not  suffer  him  after  having 
received  and  pocketed  the  amount,  to  snap  his  finger  at  his  landlord  and 
walk  off.  Not  only  courts  of  equity,  but  all  other  tribunals  in  Penn- 
sylvania, proceed  upon  principles  of  equity;  they  are  bound  to  consider 
that  actually  done,  which  a  chancellor  would  decree  to  be  done.  It 
follows  frum  this,  that  if  a  chancellor  would  regard  damages  awarded  to 
a  tenant,  to  indemnify  him  against  his  covenant  to  pay  rent,  as  in  equity 
the  money  of  the  landlord,  and  decree  it  to  be  paid  to  him,  a  jury  of  view 
to  assess  damages  ought  at  once  to  award  it  to  htm.  It  is  very  clear,  there- 
fore, that  the  jury  had  no  right  to  alter  their  original  finding,  so  as  to 
take  from  the  landlord  that  which  belongs  to  him,  and  give  it  to  the 
tenant,  in  the  language  of  the  case  cited  above,  it  enables  the  tenant  to 
snap  his  finger  at  his  landlord,  and  walk  ofiT  with  the  money  in  his 
pocket,  and  turns  the  landlord  over  to  his  action  at  law  against  the 
tenant  In  support  of  the  principle  on  which  Dyer  vs.  Wightman  is  de- 
cide<l,  there  is  cited  Foote  vs.  Tne  City  of  Oindnnati,  11  Ohio,  408; 
Parks  vs.  ITie  City  of  Boston,  16  Pickering,  198 ;  Folts  vs.  Huntley,  7 
Wendell,  210. 

The  tenant  has  a  right  to  claim  compensation  for  all  damages  he  may 
have  sustained,  by  reason  of  any  injury  done  to  him  by  this  act  of  the 
company.  In  Dyer  vs.  Wightman  the  court  say,  if  the  tenant  has  the 
value  of  a  pepper-corn  in  the  lease  (independent  of  the  rent),  he  is 
entitled  to  recover.  The  same  principle  is  decided  in  Railroad  vs.  Boyer, 
1  Harris,  497.  See  opinion  of  Jones,  P.  J.,  alBSrmed  by  the  Supreme 
Court. 

Upon  consideration  of  the  two  reports  we  make  the  following  order : 
So  much  of  the  report  filed  September  19,  1873,  as  awards  to  Patrick 
Fitzpatrick,  the  sum  of  twenty-seven  thousand  five  hundred  dollars,  as 
his  damages  for  property  No.  5  Dock  street,  is  hereby  confirmed.  The 
award  of  fifty  dollars  to  the  tenant  of  the  premises,  Arthur  0*Kane,  is 
set  aside. 

The  second  report  of  the  viewers,  filed  March  20, 1874,  is  set  aside, 
and  the  matter  is  referred  back  to  the  jury,  to  examine  into,  and  report 
upon  the  claim  of  the  said  Arthur  0*Kane,  tenant,  for  damages  which 
he  may  be  able  to  show  he  has  sustained  by  the  taking  of  said  premises. 
No.  5  Dock  street,  by  the  Pennsylvania  Railroad;  excluding,  nowever, 
all  claim  for,  or  apportionment  of  rent  paid,  or  due  to  Fitzpatrick 
under  the  lease. 

The  exceptions  which  do  not  apply  to  the  awarding  of  a  portion 
of  the  damages  given  to  Fitzpatrick  to  the  tenant,  are  not  well  taken, 
and  are  dismissed. 

David  W.  Sellers,  Esq.,  for  the  landlord. 

Chapman  Biddle,  Esq.,  for  railroad  company. 
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[Leg.  Int.,  Vol.  31,  p.  148.] 
Brinckle  vs,  Brinckle. 


A  libel  may  state  that  the  marriage  was  continoted  in  the  month  of  Janaaiy,  but 
the  respondent  has  the  right  to  call  for  a  particular  statement  of  the  exact  time, 
manner,  etc. 

Id  divorce.    Opinion  delivered  May  5, 1874,  by 
Allison,  P.  J. — The  contest  in  this  case  is  over  the  &ct  of  marriage ; 
as  we  have  good  reason  to  know,  two  demurrers  to  the  libel  have  b^n 
sustained  after  protracted  contest,  over  the  sufficiency  of  the  all^ation 


charge  in  distinct  terms,  that  in  the  month  of  January,  1857,  a  marriage 
was  contracted  and  celebrated  between  libellant  and  respondent. 

This,  under  the  decisions  touching  the  form  and  essential  averments 
of  a  libel  for  divorce  under  our  Pennsylvania  statutes,  is  a  sufficient 
statement  of  the  case  of  the  libellant,  if  the  respondent  should  be  satis- 
fied to  allow  his  case  to  be  determined  upon  the  libel,  without  exercising 
his  right  of  calling  for  a  bill  of  particulars,  or  notice  of  special  matter. 
The  cases  recognize  such  a  bill  as  not  only  regular,  but  where  the  cause 
is  defended,  as  the  proper  thing  to  be  done.  It  tends  to  narrow  the 
issue,  and  to  certainty  of  dbputed  material  averments.  This  was  early 
announced  as  the  correct  practice  under  our  law:  Oarratt  vs.  Garr<Ut/4 
Yeates,  244,  and  has  been  steadily  followed  down  to  the  recent  case  of 
Hancock's  Appeal,  14  P.  F.  8. 471.  In  Breinig  vs.  Breinig,  2  Casey,  161, 
where  the  averments  of  the  libel  were  general,  asserting  a  refusal  to  co- 
habit, and  the  offering  of  such  indignities  to  the  person  of  the  petitioner,  as 
rendered  her  condition  intolerable  and  life  burdensome,  and  by  cruel  and 
barbarous  treatment,  forcing  her  to  withdraw  from  respondent's  house  and 
family.  The  court  say,  that  if  a  more  specific  statement  had  been  de- 
sired, the  respondent  ought  to  have  callcKl  for  a  specification  of  the  mat- 
ters intended  to  have  been  proved.  The  right  to  make  such  call  is  clearly 
recognized  in  Hancock^ a  Appeal,  and  Breinig  vs.  Breinig,  although  in  each 
of  the  cases  a  divorce  was  sustained  upon  the  general  allegations  of  the 
libel,  which,  in  themselves,  were  specific  enough  to  meet  the  require- 
ments of  the  statute. 

Just  what  the  court  held  the  respondent  could  have  done,  in  the  eas«>s 
mentioned,  the  respondent  has  elected  to  do  here ;  he  denies  the  fact  of 
marriage,  and  asks  for  a  specification  of  time,  place  and  circumstances; 
his  call  is  for  a  distinct  statement  of  the  day  and  place  upon  and  at 
which  the  marriage,  which  he  calls  a  pretended  marriage,  is  alleged  to 
have  been  celebrated ;  the  name  of  the  person  by  whom  it  was  cele- 
brated ;  together  with  the  names  of  the  witnesses  who  she  may  assert 
were  present  at  the  alleged  celebration  of  the  marriage  rite. 

There  does  not  appear  to  be  anything  unreasonable  in  this  call; 
libellant  claims  that  she  was  married  to  respondent  in  January,  185/ ; 
if  such  rite  ever  was  celebrated  between  herself  and  her  asserted  hus- 
band, it  was  done  in  some  place  of  which  respondent  must  have  knowl- 
edge ;  if  witnesses  were  present,  she  is  presumed  to  know  who  they  were. 
She  ought  to  be  able  to  state  the  date  of  her  marriage  with  greater  cer- 
tainty than  to  aver  generally  that  it  took  place  in  the  month  of  January, 


stands  has  been  amended,  so  as  to 


Digitized  by 


Google 


COURT  OF  COMMON  PLEAS,  PHILA. 


145 


1857 ;  and  if  she  is  unable  to  state  where  and  by  whom  married,  and 
what  persons  witnessed  the  ceremony ;  just  what  the  facts  are,  upon 
which  she  intends  to  rely  to  make  out  thb  material  part  of  her  case, 
she  ought  to  state  with  parliculurity.  The  respondent  should  not  be 
requir^  to  meet  the  issue  teudered  by  the  libellant,  without  being  fully 
warned,  that  he  may  properly  prepare  his  defence.  We  paused  over 
the  demand  for  the  names  of  libellant's  witnesses,  but  a  moment's  reflec- 
tion on  this  point,  removed  all  hesitation,  remembering  that  it  is  in 
strict  conformity  to  our  rule,  in  all  cases  decided  upon  testimony  taken 
before  an  examiner. 
Rule  absolute. 

Charles  W,  KaJtz,  Esq.,  for  libellant. 
Hon.  F,  C.  Brewster^  ibr  defendant 

[L<^.  Int.,  Vol.  31,  p.  164.] 

Openinq  of  Stbeets  Through  Girard  College  Grounds. 

The  act  of  Jnne  21,  1873,  anthorizes  the  opening  of  Girard  avenue  and  Twenty-teoond 

street  throoffh  Girard  College  grounds,  and  is  oonstitational. 
Ludlow,  J.,  dissents. 

In  the  matter  of  the  petition  to  open  streets  through  Girard  College 
grounds. 

Opinion  delivered  ifoy  16, 1874,  by 

FiNLETTER,  J. — Does  the  act  of  June  21, 1873,  authorize  proceedings 
to  open  the  streets  named  therein  ? 

It  is  entitled  an  "act  providing  for  the  opening  of  Girard  avenue  and 
Twenty-second  street  through  the  grounds  of  Girard  College."  The 
Governor  in  signing  the  bill,  says :  "  The  charity  whose  lands  may  be 
sought  to  be  invad^  under  the  act,  etc., ...  yet  as  the  constitutional  ob- 
jections I  had  to  the  bill  have  been  removed,  by  providing  expressly 
therein,  that  before  any  action  is  taken  to  open  any  street  through  the 
grounds,  the  constitutionality  of  the  power  thereby  conferred  may  be  first 
determined  by  the  courts  of  the  Commonwealth,  etc." 

Evidently  the  Legislature  intended,  and  the  Goveroor  believed,  that 
the  act  authorized  the  opening  of  the  streets.  It  should,  therefore,  if 
possible,  be  construed  in  conformity  with  this  intention.  Certainly  we 
should  not  be  astute  to  defeat  its  avowed  purpose. 

Without  punctuation  the  act  is  as  follows;  "That  upon  the  petition 
of  ten  or  more  citizens  of  the  city  of  Philadelphia  to  the  Court  of  (Jommon 
Pleas  of  said  city  petitioning  said  court  for  a  jury  of  view  to  examine 
and  report  to  said  court  for  or  against  the  opening  and  straightening  of 
Girard  avenue  through  Girard  College  grounds  and  to  open  Twenty- 
Becond  street  from  North  College  avenue  to  Poplar  street  said  court  shall 
if  under  the  provision  of  the  will  of  Stephen  Girard  deceased  and  exist- 
ing legislation  essential  to  the  faithful  execution  of  the  trust  thereby 
created  it  is  within  the  power  of  said  court  to  grant  the  prayer  of  the 
petitioner  appoint  a  jury  of  view  in  accordance  with  the  existing  laws 
to  examine  and  report  to  said  court  for  or  against  opening  and  straight- 
ening Girard  avenue  through  Girard  College  grounds  or  for  or  against 
10 
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opening  Twenty-second  street  from  North  CJollege  avenue  to  Poplar 
street.'^ 

It  will  be  conceded  that  the  act  directs  us  to  appoint  a  jury  of  view, 
"if  under  the  provisions  of  the  will  of  Stephen  (Sirard,  deceased,  and 
existing  legislation  essential  to  the  faithful  execution  of  the  trust  thereby 
created,  it  is  within  the  power  of  the  said  court''  This  cannot  mean  that 
the  power  to  appoint  the  jury  must  be  derived  from  the  will  or  from  the 
legislation  essential,  or  from  both  combined.  It  cannot  be  supposed  that 
the  Legislature  would  do  so  vain  a  thing  as  to  remit  us  either  for  author- 
ity or  for  a  denial  of  it  to  wills  or  statutes  which  are  silent  upon  the 
subject.  The  "  legislation  essential,''  etc.,  it  will  be  understood  is  simply 
the  enforcement  of  the  will,  and  therefore  lends  no  additional  authority 
to  the  will  itself.  It  was,  however,  quite  competent  for  the  Legislature 
to  say  that  we  should  have  thb  jurisdiction  if  it  did  not  conflict  with 
the  trusts  of  the  will ;  or  if  it  was  consistent  with  that  trust.  Again, 
the  Legislature  might  say  that  the  authority  should  be  exercised  if  the 
trust  of  the  will,  reinforced  by  essential  legislation,  could  be  faithfully 
executed,  notwithstanding.  Under  either  of  these  aspects  we  would  be 
impliedly  forbi<l(leu  to  exercise  the  authority,  if  it  interfered  with  the 
faithful  execution  of  the  trust,  and  therefore  we  would  not  have  the 
power  to  do  it. 

If,  however,  under  the  will  and  necessary  legislation  the  trust  can  be 
faithfully  executed,  subject  to  the  act  of  1873,  then  there  is  no  prohibi- 
tion, and  it  is  within  the  power  of  the  court  to  apiK)int  a  jury  as  requested. 

Obviously  the  sole  object  of  the  condition  oi  the  act  is  to  save  the 
trust  in  all  its  present  efficacy.  If  this  cannot  be  done,  then  it  is  not 
"within  the  power  of  the  court  to  grant  the  prayer  of  the  petitioners." 
We  have  no  power  to  do  anything  under  this  act  which  is  inconsbtent 
with  the  faithful  execution  of  the  trust.  It  follows,  however,  as  a 
corollary  from  this,  as  well  as  from  the  whole  act,  that  we  have  the 
power  to  do  whatever  is  in  keeping  with  the  trust  Moreover,  if  we  be- 
lieve we  have  the  power,  we  are  expressly  commanded  to  exercise  it. 
"Said  court  shall  appoint  a  jury  of  view,"  etc. 

There  is  no  legislation  with  which  it  is  pretended  that  the  act  of  1873 
is  in  conflict,  save  the  11th  section  of  the  act  of  24th  March,  1832, 
•>vhich  is  as  follows : — "  That  no  road  or  street  shall  be  laid  out  or  passed 
through  the  land  in  the  county  of  Philadelphia,  bequeathed  by  the  late 
Stephen  Girard  for  the  erection  of  a  college,  unless  the  same  shall  be 
recommended  by  the  trustees  or  directors  of  said  college,  and  approved 
by  a  majority  of  the  select  and  common  councils  of  the  city  of  Phila- 
delphia." 

It  will  be  seen  that  this  legislation  is  not  essential  to  the  trust,  unless, 
Ist,  the  trustees  were  by  the  will  required  to  prevent  the  opening  of 
streets;  and  2d,  had  the  power  to  do  it.  A  trust  is  a  duty  imposed  and 
accepted.  That  duty,  however,  must  accord  with  the  law ;  and  when  it 
comes  in  conflict  therewith  it  is  annihilated.  Now,  it  will  be  admitted 
that  there  is  no  express  direction  in  the  will  upon  this  subject,  and,  as 
will  be  seen  hereafter,  there  is  no  implied  direction.  But  even  if  the 
duty  had  been  expressly  imposed,  it  must  stand  confessed  that  it  was 
one  which  the  trustees  could  not  enforce  against  the  Legislature.  It 
would,  therefore,  cease  to  be  a  trust  when  opposed  by  an  act  of 
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a^embly.  It  would  then  exist  only  as  a  duty  binding  on  the  trustees 
in  their  individual  or  official  capacities.  It  would  follow  from  this  that 
the  act  of  23d  March,  1832,  is  not  legislation  essential  to  the  faithful 
execution  of  the  trust  created  by  the  will  of  Mr.  Girard. 

We  will  now  consider  the  trust  under  the  will.  It^  first  obligation  is 
the  erection  of  the  buildings  in  accordance  with  the  directions  of  the  will. 
Have  not  the  trustees  carried  out  those  directions ;  and  is  not  the  trust  in 
this  respect  faithfully  executed,  and  therefore  ended  ?  It  may  be" con- 
ceded that  impliedly  it  is  their  duty  to  keep  the  establishment"  in 
this  condition ;  but  not  against  the  sovereign  power  of  the  Common- 
wealth. 

The  college  having  been  erected  and  organized,  and  being  now  in  full 
operation,  what  is  the  trust  which  remains?  It  is,  first,  the  selection  of 
teachers  and  agents,  in  all  cases  to  be  chosen  on  account  of  their  merit, 
and  not  through  favor  ox  intrigue.  Becond.  Receiving  certain  orphans. 
Third.  Maintaining,  educating,  and  controlling  them  in  the  manner  pre- 
scribed. Fourth.  Taking  care  of  the  fund.  Fifth.  Carrying  into  effect 
the  provisions  of  the  will :  "  Secondly,  I  enjoin  and  require  that  no  eccle- 
siastic, missionary,  or  minister  of  any  sect  whatever,  shall  ever  hold  or 
exercise  any  station  or  duty  whatever  in  sai<l  college ;  nor  shall  any  such 
person  ever  be  admitted  for  any  purpose,  or  as  a  visitor,  within  the 
premises  appropriated  to  the  purpose  of  the  college." 

These  are  all  the  incidents  of  the  trust.  We  cannot  see  how  granting 
the  prayer  of  the  petition  can  affect  the  faithful  performance  of  each 
and  all  of  them.  They  could  be  performed  as  well  in  any  other  place, 
or  in  any  other  buildings,  if  any  necessity  should  dispossess  the  trustees 
of  the  buildings  and  the  lands  whereon  they  are  erected. 

We  therefore  conclude  that  it  is  "  within  the  power  of  the  court  to 
grant  the  prayer  of  the  petitioners,''  and  we  must  do  so,  unless  other- 
wise prevented. 

Mr.  Girard  bequeathed  to  the  Commonwealth,  under  certain  condi- 
tions, $300,000,  which  she  accepted.  It  is  contended  that  the  "State  is 
estopped  by  the  acceptance  of  this  legacy  from  passing  the  act  of  1873." 
"It  was  the  manifest  intention  of  the  will  that  the  college  grounds 
should  be  pieserved  as  an  unbroken  whole,  and  that  their  privacy  should 
be  unmolested." 

Passing  by  the  doubt  that  the  doctrine  of  estoppel  can  apply  to  the 
Commonwealth  in  the  exercise  of  her  legislative  functions,  we  will  pro- 
ceed to  consider  this  point.  The  language  of  the  will  upon  which  thb 
position  is  predicated  is:  "So  that  the  establishment  may  be  rendered 
tecure  and  private.**  In  considering  this  language,  it  should  be  remem- 
bered that  Mr.  Girard  was  establishing  a  college  in  which  professors  and 
pupils  should  reside  as  free  citizens,  and  not  a  prison,  in  which  they 
should  be  immured  from  the  light  of  humanity.  The  security  and 
privacy  of  the  lecture-room,  the  dormitory,  refectory,  and  of  an  iustitu- 
tiou  of  benevolence  and  learning,  differ  widely  from  the  security  and 
privacy  of  the  cell  and  dungeon  of  the  penitentiary.  It  is  evident  that 
precisely  the  same  security  and  privacy  which  the  testator  contemplated 
for  his  "establishment*'  at  its  original  site.  Twelfth  and  Chestnut,  can  be 
bad  where  it  now  stands,  even  though  every  street  which  meets  it  should 
be  extended  through  its  grounds.    What  is  to  prevent  each  square 
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from  being  enclosed  as  the  whole  plot  of  forty  five  acres  is  now 
enclosed  ? 

We  understand  "election,"  as  applied  to  wills,  to  be  either  a  choice 
between  adverse  interests  or  the  relusal  to  take  under  a  will. 

The  only  interest  which  the  Commonwealth  had  under  the  will  of  Mr. 
Girard  was  the  legacy  of  $300,000.  This  she  could  not  receive  until 
she  had  complied  with  the  conditions  upon  which  it  was  given.  How, 
then,  can  the  doctrine  of  "election"  apply  to  her?  There  is  no  implied 
duty  upon  him  who  accepts  a  lei^acy  to  enforce  the  duties  and  responsi- 
bilities  of  other  persons  under  the  will. 

In  her  sovereign  capacity,  "  it  is  the  right  as  well  as  the  duty  of  the 
State,  by  her  courts  and  public  officers,  as  also  by  legislation,  if  needed, 
to  have  the  charities  properly  administered."  As  legatee  she  stands  pre- 
cisely as  an^  individual. 

If'  Mr.  Girard  had  intended  that  no  street  should  be  opened  through 
the  college  ground  he  should  have  said  so.  If  he  had  intended  that 
restriction  upon  the  Commonwealth,  there  was  nothing  easier  than  to 
make  it  one  of  the  conditions  upon  which  the  legacy  was  to  be  paid. 
We  do  not  think  the  State  is  "  estopped  by  her  acceptance  of  the  legacy 
from  passing  the  act  of  1873." 

It  is  further  contended  that  "the  act  of  1873  is  clearly  unconstitu- 
tional." The  10th  section  of  Article  1  of  the  Constitution  of  the  United 
States,  provides  that  "no  State  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts."  The  argument  is,  "  in  the  present  case  the  parties  to 
the  contract  are  Stephen  Girard,  the  donor;  the  city  of  Philadelphia, 
trustee;  and  the  Commonwealth  of  Pennsylvania.  Upon  the  confidence 
that  the  trustee  would  faithfully  execute  the  trust,  and  that  the  Legis- 
lature, with  watchful  care,  would  at  all  times  see  that  his  intentions  were 
carried  out,  Stephen  Girard  left  the  bulk  of  his  property  to  the  city,  in 
trust,  to  found  and  maintain  the  college.*' 

It  may  be  conceded  that  the  testator  relied  upon  the  Commonwealth 
to  enforce  her  laws  in  relation  to  last  wills  and  testaments,  and  that  he 
was,  thereby,  solely  induced  to  leave  his  property  to  the  city.  But  how 
does  all  this  impose  upon  the  Commonwealth  the  obligation  of  a  con- 
tract with  him  or  any  one  else? 

The  authorities  cited  upon  the  argument  certainly  do  show,  what  no 
one  at  this  time  doubts,  that  an  act  of  the  Legislature  creating  a  private 
corporation  is  a  contract.  They  do  not,  however,  show  that  an  act  pro- 
viding for  the  opening  of  a  public  highway  in  a  particular  manner  is  a 
contract,  that  for  all  time  shall  be  the  only  way  in  which  the  highway 
may  be  opened. 

It  might,  perhaps,  have  been  wiser  for  us  upon  this  point  to  have  relied 
wholly  upon  the  emphatic  language  of  Justice  Sharswood,  which  is: 
"Mr.  Girard  left  three  hundred  thousand  dollars  to  the  Commonwealth, 
to  be  applied  to  the  purpose  of  internal  navigation,  on  condition  that 
certain  laws  should  be  passed  as  to  Delaware  avenue.  Water  street,  and 
wooden  or  brick-paned  buildings.  The  money  was  accepted  and  the 
laws  were  passed.  They  stand  unchanged  and  unrepealed  on  the  statute 
book.  No  alteration  or  modification  of  them,  by  any  of  the  provisions 
of  this  act,  has  been  or  can  be  pointed  out.  It  is  a  contract,  if  a  con- 
tract at  all,  completely  executed  and  fulfilled  on  both  sides:"  Philadel- 
phia vs.  Fax,  14  P.  F.  8.,  p.  189. 
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If,  however,  the  L^islature  had  power  to  contract,  aud  did  thus  cooy 
tract,  what  then  follows?  Not  that  the  Commonwealth  cauuut  exercise 
her  right  of  eminent  domain,  but  that  she  cannot  do  so  without  compen^ 
satioD.  To  this  extent  the  decisions  reach,  and  uo  further.  As  was  well 
argued,  there  can  be  no  higher  right  than  that  by  which  the  humblest 
citizen  holds  his  land ;  and  yet  before  the  exercise  of  eminent  domain  it 
£ei11s  into  a  mere  right  of  compensation. 

Aside  from  all  this,  what  is  the  act  of  1832  but  the  assertion  and  the 
exercise  of  the  right  to  open  streets  through  the  college  grounds?  That 
they  may  be  opened  in  the  manner  therein  provided  no  one  will  deny. 
How  then  can  it  be  contended  that  it  is  a  contract  not  to  open  the 
streets  at  all  ? 

The  adoption  of  a  particular  means  to  do  a  thing,  does  not  necessarily 
imply  a  surrender  of  all  others.  If  such  were  the  result,  then  all  legisla- 
tiou  would  cease  upon  subjects  upon  which  legislation  now  exists ;  and 
all  rights  of  person  and  property  must  be  enforced  hereafter  just  as  they> 
are  now  enforced. 

We  have  come  to  the  conclusion  that  there  is  nothing  in  the  act  of 
1832,  or  in  the  trust  under  the  will  of  Mr.  Girard,  to  prevent  the  opening; 
of  the  streets  named  in  the  act  of  June  23,  1873. 

The  prayer  of  tl^e  petitioners  is  therefore  granted. 

Dissenting  opinion  delivered  by 

Ludlow,  J. — A  petition  was  filed  in  this  case  praying  the  court  to  ap- 
point a  jury  of  view;  who  shall  examine  and  report  upon  the  propriety 
of  opening  certain  streets  through  the  grounds  of  Girard  College. 

Many  questions  were  ably  argued  by  the  counsel  concern^  in  the 
case,  and  two  of  them  embraced  principles  of  law  involving  the  whole 
doctrine  of  the  obligation  of  legislative  contracts  under  the  Federal 
Constitution,  and  of  the  exercise  of  the  right  of  eminent  domain  by  the 
supreme  legislative  authority  of  the  Commonwealth. 

A  careful  examination  of  the  act  of  June  21,  1873,  will,  I  think, 
establish  the  fact  that  the  two  propositions  above  referred  to  do  not  arise 
in  this  case,  aud  therefore  cannot  now  be  decided. 

Whatever  may  have  been  the  intention  of  the  parties  interested  in  ob- 
taining this  legislation,  the  Legislature  have  seen  fit  to  insert  in  the  act 
passed  two  conditions,  and  subject  to  these  we  may  act,  and  not  other- 
wise. The  court  may  appoint  a  jury  of  view,  if  it  has  Uie  power  '*  under 
the  provisions  of  the  will  of  Stenhen  Girard,  deceased,"  and  "existing 
l^isiation  essential  to  the  faithful  execution  of  the  trust." 

I  find  nothing  in  this  act  which  either  directly  or  indirectly  looks  to 
a  breach  of  any  contract  made  or  supposed  to  have  been  made  with  the 
Commonwealth. 

If  the  power  of  the  court  is  to  depend  upon  the  provisions  of  the  will 
and  existing  legislation,  surely  both  are  to  be  considered  in  determining 
the  cause,  for  both  are  distinctly  recognized  in  the  act  of  assembly. 

If  the  proposition  above  stated  be  true,  it  follows  as  a  logical  conse- 
quence that  the  Commonwealth  has  not  attempted  to  exercise  the  right 
of  eminent  domain.  If  the  act  of  assembly  had  simply  declared  that 
the  land,  or  a  portion  thereof,  belonging  to  the  college,  was  to  be  taken 
for  a  public  use,  and  had  repealed  existing  legislation  upon  the  subject, 


Digitized  by  Google 


150 


PHILADELPHIA  REPORTS. 


Terj  Berious  questions  would  have  presented  themselves  for  our  consider- 
ation. Now,  however,  I  look  in  vain  through  this  act,  either  for  a  direct 
or  indirect  repeal  of  former  laws  relating  to  the  subject,  or  for  the  asser- 
tion of  that  supreme  power  which  it  is  alleged  resides  in  the  State. 

This  act  does  nothing  more  than  direct  the  court  to  act,  unless  the 
provisions  of  Mr.  Girard's  will  and  exbting  l^islation  essential  to  the 
execution  of  the  trust  prevent  it.  Before  1  proceed  to  consider  the  real 
questions  at  issue  before  us,  it  is  as  well  to  remark,  that  we  are  not  now 
called  upon  to  determine  the  general  questions  which  arise  under  thi^ 
will,  in  so  far  as  they  relate  to  the  general  duties  and  powers  of  the 
trustees  with  reference  to  other  properties  belonging  to  the  Oirard  estate. 
These  trustees  may  have  authority  to  sell  or  lease  portions  of  the  real 
estate  belonging  to  the  trust ;  questions  have  arisen  and  been  decided  by 
this  court  in  relation  to  this  very  subject  Never  before  has  an  attempt 
been  made  against  the  will  of  the  trustees,  to  interfere  with  the  grounds 
of  the  college.  Other  real  estate  has  been  leased  or  sold ;  here,  how- 
ever, without  and  against  the  judgment  of  the  trustees  and  existing 
l^islation,  an  effjrt  is  made  to  run  streets  through  ground  distinctly 
specified,  and  spdcially  set  apart  by  the  testator  for  a  specified  purpose. 

That  thi  pjwer  claim  ad  for  the  court  does  not  exist,  will,  I  think, 
appsar — 

1.  Because  the  term4  of  the  will  and  the  duties  of  the  trustees  forbid 
the  exercise  of  any  such  power. 

2.  Because  existing  legislation,  with  the  light  thrown  upon  it  by  its 
contemporaneous  history,  prohibits  it. 

3.  Because  the  combined  effect  of  the  provisions  of  the  will  and  uU 
previous  legislation  must  be  fatal  to  the  existence  of  the  power  claimed 
lor  the  tribunal. 

I.  The  great  object  of  Stephen  Girard  was  to  establish  a  charity,  and 
to  endow  it  munificently.  The  whole  will  is  an  overwhelming  proof  of 
this  assertion ;  incidentally  the  testator  bestowed  his  benevolence  upon 
a  number  of  individuals  and  municipalities,  but  the  24th  clause  of  his 
will,  whereby  he  disposes  of  his  residuary  estate,  abundantly  proves 
what  his  intention  was,  when  he  directed  that  the  income  of  the  per- 
manent fund  to  be  created,  should  first  he  applied  to  the  improvement 
and  maintenance  of  the  college,  as  directed  in  the  last  paragraph  of 
the  21st  clause  of  the  will. 

What  provision  had  he  then  made  for  this  the  grand  object  of  his 
benevolence? 

By  the  will  we  find  that  a  square  had  been  selected  in  the  city  of 
Philadelphia.  Upon  the  square  the  buildings  were  to  have  been  erected, 
and  the  testator  in  the  most  minute  details  describes  precisely  in  what 
manner  these  buildings  should  be  built,  while  the  whole  property  ia  to 
be  surrounded  with  a  solid  wall;  and  the  object  of  all  these  special  di- 
rections seems  to  have  been,  to  render  the  establishment  secure  and  pri- 
vate," an  idea  utterly  incompatible  with  the  location  of  streets  upon  any 
part  of  the  college  grounds.  Nor  is  this  all :  the  will,  in  so  far  as  it 
relates  to  the  college  and  its  management,  establishes,  as  it  were,  a  chart, 
by  which  the  trustees  shall  be  governed. 

The  codicil  of  June  20,  1831,  simply  transfers  the  college  buildings 
to  the  estate  purchased  by  testator  from  William  Parker,  called  Peel 
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Hall,  on  the  Ridge  avenue,  in  Penn  township,  subject  to  all  the  provi- 
sions of  the  will  in  relation  to  the  square  formerly  designated  as  the  site 
for  the  Girard  College.  Doubtless  the  very  object  of  the  testator  iu 
making  this  codicil  was  to  avoid  the  difficulty  which  now  presents  itself 
to  our  notice.  Under  the  21st  section  of  the  will,  it  is,  among  other 
things,  provided,  that  *'such  further  sum  as  may  be  necessary  for  the 
construction  of  new  buildings,  and  the  maintenance  and  education  of 
such  further  number  of  orphans  as  can  be  maintained  and  instructed 
within  such  buildings  as  the  said  square  of  ground  shall  be  adequate  to, 
shall  be  taken  from  the  final  residuary  fund." 

Here,  then,  in  brief,  we  have  a  trust,  by  which  (in  so  far  as  the  will 
and  the  duties  of  the  trustees  are  to  be  considered)  acres  of  ground  have 
been  selected  and  dedicated,  buildings  erected,  an  institution  estab- 
lished, and  the  trustees  specially  directed,  to  erect  as  many  new  build- 
ings as  the  ground  shall  be  "adequate  to,*'  and  the  funds  of  the  estate 
will  justify. 

It  seems  to  me  too  clear  for  argument,  that  under  the  provisions  of 
this  will  the  trustees  must  maintain  inviolate,  the  grounds  now  occupied 
by  the  college,  and  enclosed  in  accordance  with  the  directions  of  the 
testator,  at  least,  in  so  far  as,  in  their  judgtnent,  it  is  necessary  so  to  do 
for  the  purposes  of  the  college.  Nor  can  they,  without  a  violation  of  the 
trust,  yield,  except  to  an  overwhelming  power,  legally  exercised. 

If  the  duties  of  the  trustees  are  clear,  by  what  authority  can  this 
court,  under  the  provisions  of  this  will,  interfere,  and  by  a  decree  break 
or  injure  the  administration  of  this  trust?  The  language  of  the  late  Judge 
Qrier,  in  Girard  vs.  Philadelphia,  7  Wallace,  15,  is  to  the  point;  that 
distinguished  iudge  said :  "Charity  never  fails;  and  it  is  the  right,  as 
well  as  the  duty,  of  the  sovereign,  by  its  courts  and  public  officers, 
as  also  by  legislation,  if  needed,  to  have  the  charities  properly  adminis- 
tered." 

Ciiarged  as  we  are  in  this  tribunal  with  abundant  supervisory  powers 
over  trustees,  we  should  be  the  last  to  lend  a  willing  ear  to  an  interpre- 
tation of  this  act  which  might  imperil  the  existence  or  administration 
of  the  trust,  when,  by  the  words  of  the  law,  we  are  bound  to  respect  the 
provisions  of  the  bill. 

II.  Existing  legislation,  with  its  contemporaneous  history,  clearly 
prohibits  the  exercise  of  the  power  now  claimed  for  this  court. 

We  have  referred  to  the  history  of  the  legislation  now  upon  the 
statute  book,  with  reference  to  the  Girard  estate,  and  this  history  will, 
we  think,  have  a  very  important  bearing  upon  the  solution  of  the 
question  before  us,  and  of  any  question  relating  to  this  trust  which  may 
hereafter  arise. 

In  the  fourth  annual  report  of  the  Directors  of  the  City  Trusts,  we  find 
a  letter  (pages  35,  36)  from  the  executors  of  Mr.  Girard  to  the  mayor 
of  Philadelphia.  In  this  letter  the  executors  "  call  the  attention  of 
councils  to  the  importance  of  an  early  attention  to  the  premises  referred 
to,  in  connection  with  the  streets  which  it  may  be  proposed  to  open  in 
Penn  township,  through  any  part  of  the  said  forty-five  acres." 

This  letter  seems  to  have  been  the  basis  for  all  subsequent  legislation, 
municipal  and  State. 

The  councils  directed  a  copy  of  the  will  to  be  sent  to  the  Legislature, 
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January  12,  1832,  and  on  the  24th  of  March,  of  the  same  year,  the  act 
of  assembly  was  passed,  entitled  ''An  act  to  enable  the  mayor,"  etc., 
etc.,  to  carry  into  effect  certain  improvements,  and  execute  certain  trusts. 
This  statute,  among  other  things,  declares  the  object  of  the  law  to  be 
to  effect  the  improvements  contemplated  by  the  testator,  and  to  exe- 
cute in  all  other  respects  the  trusts  created  by  this  will." 

The  acts  of  the  executors,  of  the  then  mayor  of  the  city  of  Phila- 
delphia, and  of  the  Legislature  of  the  Commonwealth,  all  prove  how 
anxious  and  prompt  all  then  were  to  give  leeal  effect  to  the  will  of  Mr. 
Girard,  including  all  tho  trusts  created  by  ^e  will ;  and  the  history  of 
the  period  establishes  the  &ct,  that  not  only  did  the  mayor  and  councils 
of  the  city  understand  the  necessity  for  immediate  legislation,  under  the 
terms  of  the  will,  but  the  Legislature,  thoroughly  informed  upon  the 
subject,  not  only  legislated  with  a  view  to  pbtain  the  legacy  contained 
in  the  will,  but  also  by  a  general  grant  of  power  to  the  municipality 
most  interested,  gave  the  amplest  jurisdiction  over  the  whole  subject- 
matter  of  the  trusts  contained  in  the  will.  This  act  of  assembly  wns 
called  by  Judge  Story,  in  VidcU  vs.  Oirard^s  Executors,  2  Howard,  128, 
"a  legislative  exposition  and  confirmation  of  the  corporation  (the  city) 
to  take  the  property  and  execute  the  trust."  Without  now  intending 
to  decide  how  mr  a  contract  has  been  created  which  cannot,  without  a 
violation  of  the  federal  Constitution,  now  be  broken,  enough  certainly 
appears  to  prove  incontrovertibly  why  the  legislation  of  the  State  was 
considered  essential  to  the  faithful  execution  of  the  trust,  and  why,  in 
particular,  the  eleventh  section  of  the  act  of  March  24,  1832,  was 
passed,  which  expressly  declared  that  no  road  or  street  shall  be  laid 
out  or  passed  through  the  land  in  the  county  of  Philadelphia,  bequeathed 
by  the  late  Stephen  Girard  for  the  erection  of  a  college,  unless  the  Fame 
shall  be  recommended  by  the  trustees  of  said  college,  and  approved  by 
a  majority  of  the  select  and  common  councils  of  the  city  ot  Philadel- 
phia. With  such  legislation  as  this  before  us,  and  with  a  full  knowl- 
edge of  the  fact  that  Mr.  Girard  intended  the  coUeee  to  be  secluded, 
how  we  can  now,  by  virtue  of  an  act  of  assembly  which  directs  us  to 
regard  the  provision  of  the  will  and  existing  legislation,  permit  streets 
to  be  opened  through  the  grounds,  I  am  absolutely  unaole  to  under- 
stand. 

IIL  After  what  has  been  already  said,  it  is  unnecessary  to  do  more 
than  call  attention  to  the  combined  effect  of  the  provisions  of  this  will 
and.  existing  legislation  essential  to  the  execution  of  the  trust  If  the 
court  has  no  power  to  act  upon  this  petition  under  the  provisions  of  the 
will,  and  none  whatever  in  view  of  all  previous  legislation  upon  the 
subject,  how  improper  and  even  impossiole  is  it  for  us  to  grant  the 
prayer  of  this  petition,  against  the  combined  effect  of  the  expressed 
will  of  the  testator,  and  the  command  of  the  sovereign  legislative 
authority  of  the  Commonwealth. 

I  dissent  from  the  judgment  of  the  majority  of  the  court,  and  I  do  so 
with  more  earnestness,  because,  by  the  report  of  the  trustees,  it  is  evi- 
dent that  in  a  short  time  the  funds  in  hand  will  enable  the  trustees  to 
educate  over  one  thousand  pupils,  provided  the  will  of  the  testator  is 
not  disregarded,  or  practically  ignored  or  destroyed. 
Spencer  Miller,  Esq.,  for  the  petitioners. 

Hon.  F.  OarroU  Brewster,  for  the  college. 
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[Leg.  Int.,  Vol.  31,  p.  196.] 

Vanarsdalen  v8,  Whitaker. 

Eqaitj  will  not  restrain  a  proceeding  landlord  against  tenant  for  poesession  npon 
groands,  such  as  change  of  title,  which  may  be  asserted  by  the  tenant  in  the  pro- 
eeeding  itseUl 

In  equity.  Motion  to  dissolve  special  injuDction.  Opinion  delivered 
Jvne  10, 1874,  by 

Peirce,  J. — ^This  bill  is  filed  to  restrain  the  defendant,  Robert  Whit^ 
aker,  from  proceeding  at  law  as  landlord  under  the  act  of  1830,  to 
recover  possession  of  the  premises  No.  250  South  Sixth  street 

The  plaintiffi  allege  that  tliey  are  not  tenants  of  Whitaker,  but  that 
they  are  vendees  in  possession  of  the  premises  under  a  contract  of  pur- 
chase of  them  from  him.  If  so  they  can  defend  at  law  in  the  proceed- 
iog  to  recover  possession  by  showing  that  the  relation  of  landlord  and 
tenant  does  not  subsist  between  the  parties ;  or  that  if  it  did,  it  has  been 
determined  by  the  contract  of  purchase,  and  possession  under  it,  which 
they  now  set  up  as  the  ground  of  this  bill. 

The  remedy  sought  by  the  plaintiff  in  the  landlord  and  tenant  pro- 
ceeding is  purely  l^al,  and  the  defence  is  purely  legal.  There  b  no 
reason,  therefore,  why  a  court  of  ecjuity  should  interfere. 

It  is  unnecessary,  and  therefore  improper,  to  express  any  opinion  in 
this  proceeding  as  to  the  legal  effect  of  the  papers  on  which  the  parties 
respectively  rely,  or  on  any  of  the  questions  which  may  arise  in  the  pro- 
ceeding before  the  alderman.    The  special  injunction  is  dissolved. 
Wm.  L.  Hirst,  Esq.,  for  plaintiff. 
Hon.  F.  Carroll  Brewster,  for  defendant. 


.     [Leg.  Int,  Vol.  81,  p.  204.] 

Lodge  to.  Railroad 

To  permit,  even  after  three  trials,  a  verdict  to  stand  without  evidence,  is  to  plunder  a 
citiseu  under  the  form  of  law. 

Rule  for  new  trial.   Opinion  delivered  June  13,  1874,  by 

FiNLETTER,  J. — From  the  evidence  two  questions  arose  for  the  deter- 
mination of  the  juTj ;  they  were : 

Isf.  Had  the  plaintiff  granted  the  right  of  way  through  his  land? 

2d.  If  he  had  not,  what  damage  did  he  suffer? 

Six  witnesses  of  unimpeachable  integrity  and  intelligence  testified 
that  the  plaintiff  had  given  the  right  of  way  for  the  consideration  of  a 
change  of  location  and  a  turn-out. 

This  t^timony  was  not  contradicted  by  the  plaintiff,  except  that  he 
said  one  of  the  employees  pf  the  road  had  promi^  to  build  him  a 
itorehou-e.  It  was  therefore  a  conceded  fact  that  the  location  had  been 
changed  to  accommodate  him.  There  was  no  evidence  that  the  defend* 
ants  had  neglected  or  refused  to  build  the  turn-out  or  the  storehouse 
before  this  suit  was  broujrht.  If  then  the  plaintiff's  testimony  upon  this 
point  is  to  be  preferrwl,  he  has  no  cause  of  action,  because  his  special 
contract  fixed  and  determined  the  measure  of  damages.    The  act  of 
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assembly  under  which  this  suit  is  brought,  provides  only  for  cases  io 
which  the  parties  have  not  agreed.  The  agreement  having  been  com- 
plied with  in  part  by  the  defendants,  the  plaintiff  could  not  rescind  it 
until  the  defendants  had  either  neglected  or  refused  to  perform  what 
remained  for  them  to  do. 

The  land  taken  by  the  defendants,  about  one  and  three-quarter  acres, 
was  not  arable,  and  only  a  small  portion  of  it  was  fit  for  pasturage.  It 
could  not  be  used  for  building  purposes  because  it  was  subject  to  a  ser- 
vitude of  entry  for  stone  and  earth  for  repairing  the  raceway  and  dam. 
This  servitude  was  upon  all  the  land  of  tne  plaintiff,  and  no  portion  of 
it  could  be  considered  as  building  lots.  There  was  no  reliable  evidence 
of  the  value  of  the  land  taken ;  and  no  evidence  of  special  damage  to 
any  portion  of  the  land  not  taken. 

The  witnesses  for  the  plaintiflT  fixed  the  damages  from  $15  to  $50,000. 
All  of  them,  however,  admitted  that  they  did  not  know  the  value  of  the 
land  in  controversy,  or  the  value  of  property  in  the  neighborhood.  How 
then  could  they  properly  estimate  the  damnges?  What  more  was  their 
testimony  than  a  guess?  Even  if  they  had  known  the  value  of  the  land 
before  and  after  the  location  of  the  road,  two  errors  entered  into  their 
estimates  which  necessarily  vitiated  them.  The  principal  one  was  that 
they  considered  the  whole  land  as  building  lots,  when  the  fact  is  it  can- 
not be  used  for  such  purposes.  The  other  was,  that  the  road  ran  through 
the  plaintiff's  lawn.  He  says  it  did  not.  A  witness  who  fixes  the 
damages  at  $25,000,  estimates  the  damages  to  the  lawn  at  $6,500. 
Another  witness  says:  "Mr.  Lodge's  property  had  a  value  almost  equal 
to  city  property.  The  course  the  railroad  taKes  destroys  all  the  points 
that  Mr.  Lodge  intended  for  building  houses  on.  He  certainly  has  lost 
from  $40,000  to  $50,000.  My  impression  is,  that  the  railroad  took  part 
of  Mr.  Lodge's  lawn."  Another  considers  the  damages  $40,000,  no  matter 
what  the  value  of  the  land  was.  Such  is  the  tenor  of  all  the  testimony 
for  the  plaintiff. 

It  was  established  by  the  witnesses,  both  of  plaintiff  and  defendants, 
that  there  was  no  damage  to  the  mill  property  or  to  the  business  of  plain- 
tiff. Damages  could  therefore  arise  from  loss  of  land,  and  the  depre- 
ciation of  land  not  taken.  There  was  no  proper  evidence  from  which 
such  damages  could  be  estimated.  In  reference  to  the  mansion  and 
ground  appurtenant,  about  two  acres,  the  plaintiff  called  two  witnesses 
who  had  offered  him  $30,000.  One  offer  was  before  the  railroad  was 
built,  the  other  was  shortly  after  it  was  in  running  order.  It  was  thus 
conclusively  established  that  the  mansion  was  not  injured. 

There  wiis,  therefore,  no  evidence  upon  which  the  verdict  could  rest. 
To  say  that  it  is  without  evidence,  is  to  consider  it  mildly. 

In  addition,  I  erred  in  permitting  a  map  to  be  exhibited  to  the  jury 
upon  which  the  whole  of  the  plaintiff's  land  was  marked  out  in  building 
lots,  and  also  in  permitting  the  witnesses  to  value  the  land  for  buildin? 
purposes.  These  matters  necessarily  misled  the  jury.  Aside  from  all 
this  the  counssel  of  the  plaintiff,  in  argument,  without  evidence,  charged 
upon  the  defendants  the  burning  of  the  plaintiff's  mill  and  his  bank- 
ruptcy. 

If  the  testimony  had  brought  home  to  the  defendants  these  facts,  they 
were  wrongs  for  which  the  plaintiff  could  not  recover  in  this  action. 
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We  must  cousider  that  these  argumeDts  were  intended  to  influence  the 
jury,  and  that  they  had  that  efiect.  For  this  alone,  even  if  the  verdict 
conid  he  supposed  by  the  evidence,  we  would  be  compelled  to  set  it 
aside;  such  victories  must  be  barren  if  our  rights  are  to  be  measured 
by  law  and  evidence. 

I  am  not  unmindful  that  three  juries  have  passed  upon  this  contro- 
versy, and  that  another  wasted  seven  days  in  its  consideration,  and  that 
it  may  come  again.  But  to  permit  a  verdict  without  evidence  to  stand, 
b  to  plunder  the  citizen  under  the  forms  and  solemnities  of  the  law,  and 
under  the  pretence  of  administering  justice.  If  a  hundred  juries  will 
insist  upon  depriving  a  suitor  of  his  property  without  evidence,  no 
matter  how  great  or  how  small  the  wrong  may  be,  it  will  be  our  duty  to 
prevent  it 

The  rule  for  a  new  trial  is  made  absolute. 

Joseph  L  Doran  and  J.  Newton  Broum,  Esqs.,  for  plaintiff. 

CSiapman  Biddle,  Esq.,  for  defendants. 

[Leg.  Int,  Vol.  31,  p.  212.] 

McNatr  et  oL  v8.  Cleave  et  oL 

If  plaintil&'  firm-name  £UiieIy  iraplj  that  they  are  a  corporation,  a  court  of  eqoltj 

will  not  assist  them. 

In  equity.  Bill  for  injunction  to  restrain  infringement  of  trade-mark. 
Plainti^  claimed  the  name  of  the  ''Galaxy  Publishing  Company,"  as 
a  trade-mark. 

Defendant  replied  that  there  was  no  "company"  in  the  proper  sense 
of  the  term,  and  that  the  pretence  of  a  company  organization  was  a  fraud 
npon  the  public. 

For  the  plaintiffs,  it  was  argued  that  copartners  had  the  right  to  trade 
under  such  a  firm-name. 

For  the  defendants,  it  was  contended — 

L  The  word  "  company  "  implied  ex  vi  termini^  a  corporation. 

''Generally,  the  fact  of  an  aggregate  body  being  called  by  a  name, 
is  prima  facie  evidence  that  they  are  incorporate,  ibr  the  name  argues 
a  corporation : "  Norris  vs.  ^ps,  Uobart,  211. 

"The  names  of  the  corporations  are  given  of  necessity,  for  the  name 
is  as  it  were  the  very  being  of  their  constitution,  for  it  is  the  will  of  the 
king  that  erects  them,  yet  the  name  is  the  knot  of  their  combination, 
without  which  they  could  not  perform  their  corporate  acts,  for  it  is  no- 
body to  plead  and  to  be  impleaded,  to  take  and  give  until  it  hath  gotten 
a  name : "  Bac.  Abride.  «tt6.  Corp.,  C.  1.  "  The  name  of  the  corporation 
is  as  the  name  of  baptism : "  2  Inst.  666. 

''Persons  who,  without  the  sanction  of  the  Legislature,  presume  to  act 
as  a  corporation,  are  guilty  of  a  contempt  of  the  crown,  by  usurping  on 
its  prerogative : "  Duvergier  vs.  Fellows,  6  Bing.  268.  "  None  can  erect  a 
company  for  trade  but  the  king:"  Easl  India  Company  vs.  Sandys. 
8kinn,223. 

Presuming  or  pretending  to  act  as  a  corporate  body,  is  spoken  of  by 
the  Legislature  as  a  known  offence,  in  6  Geo.  L,  C.  18,  8.  19. 

II.  If  the  name  involve  a  falsehood,  a  court  of  equity  will  not  in- 
terfere: Palmer  vs.  Harris,  10  P.  F.  Smith,  156. 
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Opinion  delivered  June  27, 1874,  bv 

Paxson,  J. — ^The  plaintiffs  allege  that  they  are  copartners,  trading  as 
the  "Galaxy  Publishing  Company that  they  are  entitled  to  the  exclu- 
sive use  of  the  said  name  as  a  trade-mark ;  that  the  defendants  are  also 
copartners  under  an  agreement  duly  recorded,  in  which  they  style  them- 


that  the  use  of  this  name  by  the  defendants  is  an  infringement  of  their 
rights,  and  seriously  interferes  with  their  business.  The  application  is 
for  a  preliminary  injunction  to  restrain  the  defendants  from  the  further 
use  of  said  trade-mark. 

The  plaintiffi  are  not  in  a  position  to  invoke  the  aid  of  a  court  of 
equity.  The  name  which  they  nave  adopted,  with  their  manner  of  using 
it,  is  a  fraud  upon  the  public.  Hie  words  "Galaxy  Publishing  Com- 
pany," implies  that  they  are  incorporated.  As  if  purposely  to  strengthen 
this  impression,  the  plaintiffs  add  to  the  name  just  cited  the  words, 
"  William  McNair,  president,  and  Charles  Robson,  secretary  and  treas- 
urer." This  appears  printed  upon  their  envelopes,  bills,  letter-heads, 
etc  President  of  what?  Treasurer  of  what?  It  would  seem  to  be 
difficult  to  understand,  from  the  sounding  title  and  official  display  of 
names,  that  there  was  noth'ng  behind  it  all  but  two  gentlemen  doing 
business  as  copartners. 

It  may  be  that  no  actual  fraud  was  intendedi  and  that  the  adoption 
of  the  name,  and  designation  of  officers  was  regarded  by  the  plaintiffs  as 
a  mere  device  which  would  harm  no  one  and  might  benefit  them. 

I  give  them  the  benefit  of  this  doubt.    It  does  not,  however,  help  their 
case.    A  court  of  equity  will  assist  no  one  in  carrying  on  such  a  scheme 
as  this.   The  familiar  rule  that  he  who  seeks  equity  must  do  so  with  clean 
hands,  is  decisive  of  this  motion. 
Injunction  refused. 
Thomas  J.  Ashton,  Esq.,  for  plaintiflT. 

[Leg.  Int.,  Vol.  31,  p.  212.1 

Commonwealth  ex  relatione  Attorney-General  vs.  Bank  op 

America. 

Where  the  attorney-ffeneral  is  the  relator,  a  writ  of  quo  warranto  will  issue  in  the  fimt 
instance,  and  a  preliminary  rule  to  show  cause  should  not  be  required. 

Opinion  delivered  June  27, 1874,  by 

Peirce  and  Paxson,  JJ. — In  this  case  upon  filing  a  suggestion  for 
a  writ  of  auo  warranto,  the  court  allowed  a  rule  to  show  cause  why  the 
writ  should  not  issue  upon  the  return  of  the  rule.  The  attorney- 
general  appeared  by  deputy,  and  submitted  to  the  court,  that  under 
the  well-settled  practice  he  was  entitled  to  the  writ  in  the  first  instance, 
without  the  formality  of  a  rule,  or  even  of  an  alloeaiur. 

For  the  Commonwealth,  it  was  argued  that  where  the  attorney-general 
is  the  relator,  the  practice  is  unaffected  by  the  act  of  1836,  and  continues 
as  at  common  law.  And  reference  was  made  to  3  Stephen's  N.  P.  2433  r 
Commonwealth  vs.  BurreU,  7  Barr.  34;  Murphy  vs.  Bank^S  Harris,  416. 

For  the  respondents,  reference  was  made  to  Commonwealth  vs.  Jones, 
2  Jones,  365,  and  Commonwealth  vs.  Cluley,  6  P.  F.  Smith  270 ;  and  it 
was  further  contended  that  the  rule  having  been  issued,  respondents  were 


selves  "  The  Galaxy  Publbhing  Comj 


Limited."  The  plaintifi^  claim 
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entitled  to  the  ben^t  cf  their  answer,  which  had  already  been  filed. 
AAer  argument,  leave  was  given  to  withdraw  the  rule  and  answer,  and 
a  motion  was  made  that  the  writ  issue  forthwith. 

Opinion  delivered  June  30,  1874,  by 

Paxson,  J. — Upon  the  application  of  private  counsel,  and  the  filing 
of  a  suggestion  signed  by  the  attorney-general,  we  granted  a  rule  to  show 
cause  why  a  writ  of  quo  vfarranto  should  not  issue  in  the  above  case. 

On  Saturday  last,  the  return  day  of  the  rule,  the  deputy  attorney- 
general  appeared  personally  in  court  and  asked  leave  to  withdraw  the 
above  rule.  Permission  was  given  him  to  do  so,  and  he  now  moves  the 
coart  for  a  writ  of  quo  toarraiUo,  without  the  preliminary  rule  to  show 
cause. 

There  is  no  question  as  to  the  power  of  the  court  to  allow  the  writ 
without  a  rule.  It  is  sometimes  done  in  the  case  of  a  private  relator, 
though  such  has  uever  been  our  practice,  the  motion  to  quash  being 
considered  equivalent  to  a  rule  to  show  cause,  and  less  cumbersome. 

When  the  writ  is  applied  for  by  the  attorney-general,  the  practice  is 
to  allow  it  without  the  rule.  He  is  the  law  ofiScer  of  the  Commonwealth, 
representing  a  co-ordinate  branch  of  the  government,  and  is  presumed  to 
be  as  impartial  as  a  judge. 

But  where  the  application  comes  from  private  counsel,  even  though 
the  suggestion  is  signed  by  the  attorney-general,  it  has  not,  heretofore, 
been  our  practice  to  allow  the  writ  without  a  rule.  We  accept  the  ap- 
pearance in  court  on  Saturday  of  the  recognized  deputy  of  the  attorney- 
general  as  an  assurance  that  the  object  sought  in  this  proceeding  is  a 
public  one,  and  the  writ  of  quo  warranto  is  therefore  allowed. 

Deputy  Attorney-General  Gilbert,  Samuel  Dickson,  and  J.  C,  Bullitt, 
Esqs.,  for  the  Commonwealth. 

Hon.  Wayne  McVeigh,  and  Messrs.  Dechert,  Penrose,  and  Fletcher  for 
the  bank. 

[Leg.  Int,  Vol.  81,  p.  244.] 

Robert  McAfee  vs.  Hrkrt  Bumm,  Collector  of  Outstanding  or 
Delinquent  Taxes. 

The  act  of  March  24, 1870,  creating  the  office  of  collector  of  delinquent  taxes,  does  not 
aathorize  the  collector  to  sell  the  goods  of  a  tenant  for  taxes  due  by  the  owner.  The 
collector  has  only  the  power  given  him  in  this  act. 

Opinion  delivered  July  25, 1874,  by 

Allison,  P.  J. — ^The  plaintiff  is  tenant  and  occupier  of  premises  No. 
1903  Columbia  avenue,  of  which  premises  Tatlow  Jackson  is  owner. 

The  defendant,  by  his  deputy,  has  levied  upon  the  household  goods 
of  the  plaintiff,  on  the  premises,  for  the  purpose  of  collecting  the  sum  of 
•271.87,  being  the  amount  of  taxes  assessed  upon  said  property,  and  due 
to  the  city  of  Philadelphia,  for  the  years  1871  and  1872. 

The  prayer  is,  that  the  defendant  be  restrained,  either  by  himself,  his 
agent,  or  deputy,  from  further  proceedings  on  his  distress  and  levy 
against  the  goods  of  the  plaintiff, 
lie  defendant  demurs  to  the  bill,  and  the  question  which  is  raised  by 


Digitized  by  Google 


158 


PHILADELPHIA  REPORTS. 


the  demurrer  is  as  to  the  power  of  the  collector  of  delinquent  taxes  to 
levy  and  sell  the  goods  of  a  tenant  for  the  taxes  assessed  against  real 
estate  leased  and  occupied  by  him. 

The  office  of  collector  of  outstanding  or  delin<]|uent  taxes  was  created 
by  act  of  March  24,  1870,  P.  L.  644 ;  the  material  provisions  of  which 
are,  that  the  collector  shall  be  appointed  by  the  receiver  of  taxes,  and 
hold  his  office  for  three  years,  and  until  his  successor  shall  be  duly  ap- 
pointed and  qualified.  Me  is  required  to  give  bonds  to  the  city  of  Phila- 
delphia, to  be  approved  by  the  councils  of  the  city,  in  the  sum  of  $30,000. 

The  receiver  of  taxes  was  directed  to  hand  over  to  such  collector  the 
registry  of  all  taxes  due  the  city  upon  the  first  of  February,  1871,  and 
in  each  succeeding  year  the  registry  of  delinquents  of  the  previous  year. 

The  second  section  of  the  act  dennes  the  powers  of  the  collector. 

He  is  to  proceed  immediately  thereafter  to  collect  all  such  delinquent 
taxes  out  of  the  personal  or  real  estate  of  said  delinquent  owner,  wher- 
ever the  same  may  be  found.  He  is  invested  with  full  and  absolute  au- 
thority to  sell  the  personal  or  real  estate  of  said  owner,  and  after.the  first 
day  of  June  of  any  year,  may  file  liens  for  delinquent  taxes,  take  judg- 
ment, and  sell  the  real  estate  upon  which  the  taxes  were  levied.  The 
further  duties  and  liabilities  of  the  collector  are  prescribed  by  the  third 
and  fourth  sections  of  the  act 

There  is  in  this  act  of  assembly  the  intention  clearly  stated,  to  create 
a  new  office  and  provide  for  the  appointment  of  an  officer,  charged  with 
the  collection  of  the  unpaid  taxes  due,  and  thereafter  to  become  due  to 
the  city  of  Philadelphia.  By  the  eleventh  section  of  the  act  of  consoli- 
dation, similar  duties  \m  \  been  imposed  on  the  receiver  of  taxes ;  full 
power  was  given  to  collect  all  taxes  due  the  city,  and  that  he  might 
effectually  accomplish  this,  it  was  provided,  that  he  should  have  and 
exercise  all  the  powers  conferred  by  law  in  that  behalf."  These  powers 
will  be  best  understood  by  an  examination  of  previous  legislation. on  this 
subject.  The  acts  of  1802  and  1804,  4  Smith's  Laws,  203,  give  express 
authority  to  levy  on  the  personal  property  of  the  tenant  for  taxes  assessed 
on  the  real  estate  of  the  owner.  These  laws  were  followed  by  that  of 
February  24, 1834,  P.  L.  518,  which  made  the  goods  and  chattels  of  any 
person  occupying  real  estate  on  which  taxes  had  been  assessed  during 
his  occupancy,  liable  to  be  dbtrained  upon  for  the  payment  of  such 
taxes. 

The  material  change  introduced  by  the  act  was,  that  it  did  not  con- 
fine the  liability  to  a  distress,  to  the  goods  of  a  tenant  holding  by  lease, 
but  made  the  personal  property  of  any  one  in  possession  of  the  land,  sub- 
ject to  be  distrained  upon  and  sold  for  unpaid  taxes  which  had  been 
assessed  upon  the  real  estate,  during  his  occupancy  of  it  In  the  case 
of  McGregor  vs.  Montgomery,  4  Barr,  237,  it  is  decided,  that  under  the 
act  of  1834,  the  goods  and  chattels  of  the  owner,  and  also  of  one  holding 
by  lease  or  otherwise,  were  subject  to  levy  and  sale,  wherever  found ; 
provided,  that  when  the  goods  levied  on  belonged  to  a  tenant  or  occu- 
pier, they  were  only  liable  for  taxes  assessed  upon  the  land  during  the 
time  of  his  occupancy  of  it. 

This  power,  by  the  act  of  consolidation,  was  given  to  the  receiver  of 
taxes  by  the  clause,  he  shall  "  have  and  exercise  all  the  powers  conferred 
by  law  in  that  behalf."    The  receiver  of  taxes  could,  therefore,  right- 
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fully  exercise  the  authority  which,  it  is  now  claimed,  belongs  to  the  col- 
lector of  outstanding  taxes.  The  act  of  1834  invested  him  not  only 
with  the  right,  but  imposed  it  upon  him  as  a  duty ;  but  the  act  of  March 
24, 1870,  under  which  the  collector  of  delinquent  taxes  must  proceed, 
does  not  contain,  either  in  express  terms,  or  by  implication,  a  grant  of 
like  authority.  The  argument  of  the  defendant,  though  ingenious,  is  not 
supported  by  the  premises  on  which  it  is  based.  The  officer  created  by 
authority  of  the  act  of  1870,  is  in  no  proper  sense  the  agent  or  deputy 
of  the  receiver ;  on  the  contrary,  it  is  the  manifest  purpose  of  the  latter 
act  to  take  from  the  receiver  all  power  and  control  over  taxes  after  tliey 
have  become  outstanding  or  delinquent;  he  is  stripped  of  all  authority 
which  was  conferred  upon  him  by  the  act  of  1834,  over  taxes  which  re- 
main unpaid  from  and  after  the  first  dav  of  February  in  each  year  next 
succeeding  the  year  for  which  they  are  levied.  An  examination  of  the 
act  of  1870  will  show  how  absolute  is  this  divorce ;  the  security  of  the 
collector  is  to  be  given  to  the  city  of  Philadelphia ;  if  the  taxes  are  not 
paid  by  the  first  day  of  June  after  they  are  placed  in  his  hands  for  col- 
lection, he  is  to  file  liens,  take  judgments,  and  sell  the  real  estate  on 
which  they  are  imposed.  He  is  authorized  to  purchase  the  property  sold 
by  him  under  such  judgments,  and  hold  the  same  in  trust  for  the  city. 
He  must  make  returns  every  two  weeks,  not  to  the  receiver  of  taxes,  but 
to  the  city  treasurer,  and  monthly  returns  to  the  city  councils,  and  fur- 
ther returns  to  the  board  of  revision  of  taxes.  He  is  made  subject  to 
indictment  for  misdemeanor  in  office,  and  may  be  punishable  by  fine  and 
by  removal  from  office. 

The  only  feature  of  the  act  of  1870  which  in  any  wajr  connects  the 
collector  of  outstanding  taxes  with  the  receiver  of  taxes  is,  that  the  re- 
ceiver appoints  the  collector,  but  when  that  is  done,  the  collector  becomes 
an  independent  officer,  the  receiver  has  no  further  control  over  him,  and 
if  any  doubt  remained  after  that  which  had  been  stated  in  support  of 
this  view,  such  doubt  is  swept  away  by  the  further  fact  that  the  term 
of  office  of  the  collector,  by  the  act  of  1870,  is  made  to  extend  beyond 
that  of  the  receiver ;  he  is  appointed  for  three  years,  the  receiver  being 
elected  for  but  two  years.  If  he  is  the  agent  or  deputy  of  the  receiver, 
he  holds  office  and  performs  duties  under  it,  a  year  after  his  principal 
has  ceased  to  be  an  official  of  the  city,  under  an  election,  by  virtue  of 
which  he  appointed  the  collector.  A  new  receiver  bein^  elected,  he 
must,  for  one-third  of  his  term,  if  the  defendant's  position  is  well  taken, 
act  for  an  officer  by  whom  he  was  not  appointed,  who  must  be  responsi- 
ble for  his  acts  if  he  is  to  be  regarded  as  his  deputy. 

It  was  further  argued  that  the  several  acts  of  assembly  relating  to  the 
collection  of  taxes  must  be  regarded  as  still  in  force,  because  the  act  of 
24th  March,  1870,  does  not  expressly  repeal  them,  and  that  they  are  not 
repealed  by  necessary  implication.  Admitting  that  it  is  the  duty  of  the 
court  to  uphold  all  acts  of  assembly  that  are  not  expressly  repealed  or 
supplied,  if  it  can  be  done,  and  that  when  a  doubt  exists  the  statute  must 
have  the  benefit  of  the  doubt,  we  do  not  find  any  difficulty  in  holding, 
that  the  power  claimed  by  the  collector  of  delinquent  taxes  cannot  right- 
fully be  exercised  by  him.  The  sixth  section  of  the  act  of  1 870  provides, 
^t  all  laws  inconsistent  with  the  preceding  sections  of  that  act  are  re- 
plied.  All  l^islation  that  had  provided  for  the  collection  of  outstand- 
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ing  taxes  hj  any  other  officer  or  agent  than  that  established  by  the  act 
of  1870  was  of  necessity  repealed.  It  could  never  have  been  intended 
that  two  or  three  persons  should  possess  at  the  same  time  the  power  to 
levy  and  sell  the  same  property  for  the  same  taxes.  This  would  lead  to 
conflict  of  authority  and  to  confusion  where  order  and  system  were  clearly 
intended  to  be  established.  But  if  it  be  admitted  that  former  legislation 
in  this  behalf  still  stands,  it  is  equally  clear  that  the  decision  of  this 
question  must  be  against  the  claims  of  the  collector,  for  the  act  of  1870 
does  not  invest  him  with  the  powers  which,  before  the  passage  of  that 
act,  were  exercised  by  other  officers;  he  can  do  only  that  which  the  act 
creating  his  office  empowers  him  to  do,  and  no  more,  as  he  is  authorized 
only  to  "levy  and  sell  either  the  personal  or  real  estate  of  said  owner'' 
— delinquent  owners  having  been  twice  mentioned,  it  follows  that  he 
cannot  distrain  upon  the  go^s  of  a  tenant  for  taxe0  due  by  the  owner 
of  the  premises. 

Demurrer  overruled  and  judgment  for  the  plaintiff. 

James  Todd  and  Oeo,  S,  Orwuim^  Esqs.,  for  plaintiff. 

Christian  Kneass^  Esq.,  for  defendant. 

[Leg.  Int,  Vol.  31,  p.  268.] 

Warwick  vs.  Wah  Lee  A  Co. 

A  Chinese  laundry  in  a  basement  so  conducted  as  to  injure  the  trade  of  a  tradesman 
in  the  next  story  may  be  such  a  nuisance  as  equity  will  interfere  to  prevent  damage 
{torn. 

In  equity.  Motion  for  a  special  injunction.  Opinion  delivered 
August  8,  1874,  by 

Peirce,  J. — The  plaintiff  is  lessee  and  occupant  of  store  No.  113} 
North  Ninth  street,  for  the  purpose  of  selling  root  beer.  The  defendants 
are  Chinese  laundrymen,  having  their  heating  apparatus,  and  washing 
and  ironing  department  in  the  basement,  immediately  under  the  plain- 
tiff's store  and  the  adjoining  stores.  The  plaintiff  avers  that  the  heat, 
steam  and  stench,  arising  from  the  departments  of  the  defendants,  have 
caused  a  great  falling  off  in  his  business,  and  have  damaged  his  stock 
by  overheating  his  premises  and  causing  his  soda  fountain  to  burst  and 
dendolish  itself,  together  with  the  counter  and  other  fixtures  of  his  store. 

At  the  hearing  the  plaintiff  amended  his  bill,  averring  that  the  odors 
arising  from  the  defendants'  premises  had  caused  sickness  to  his  em- 
ploy^. The  plaintiff  leased  his  store  in  January,  1873,  and  the  defend- 
ants  leased  their  apartments  in  April,  1874.  I  am  satisfied  from  the 
affidavits  presented  in  this  case  that  the  averments  of  the  plaintiff  are 
substantially  sustained. 

The  restraining  of  nuisances,  whether  public  or  private,  is  a  well-estah- 
lished  branch  of  equity  jurisdiction.  In  regard  to  private  nuisances 
the  interference  of  courts  of  equity  by  way  of  injunction  is  undoubtedly 
founded  on  the  ground  of  restraining  irreparable  mischief,  or  of  sup- 
pressing oppressive  and  interminable  litigation,  or  of  preventing  multi- 
plicity of  suits.  There  must  be  such  an  injury,  as  from  its  nature  is  not 
susceptible  of  being  adequately  compensated  by  damages  at  law ;  or  such 
as  from  its  continuance  or  permanent  mischief,  must  occasion  a  con- 
stantly occurring  grievance,  which  cannot  be  otherwise  prevented  bat 
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by  an  iDjuoctioD.  Where  the  injury  u  irreparable,  as  where  loss  of 
health,  lods  of  trade,  <lestruction  of  the  means  of  subsLiteuce,  or  perma- 
mut  ruin  to  property  may  or  will  ensue  from  the  wrongful  act  or  erection ; 
ill  every  such  case,  courts  of  equity  will  interfere  by  injunction,  in  fur- 
therauce  of  justice  and  the  violated  rights  of  the  party  :  Story's  Equity 
Jurisprudence,  sections  925,  926. 

A  brew-house,  glass-house,  lime-kiln,  dye-house,  sm  el  ting-house,  tan- 
pit,  chandler's  shop,  or  swine  sty,  if  set  up  in  such  inci>uvenient  parts 
of  the  town  as  that  they  incommode  the  neighborhood,  are  common  nui- 
sances; so  also  steeping  stinking  skins  in  water,  and  laying  them  in  .the 
highway,  are  common  nuisances ;  and  in  general  everything  that  causes 
not  only  an  unwholesome  smell,  but  that  renders  the  enjoyment  of  life 
and  property  uncomfortable,  is  a  nuisance ;  Eden  on  Injunctions,  160. 
Knight  Bruce  V.  C.  in  Walter  vs.  Selfe,  4  English  Law  and  Equity 
Reps.  21,  uses  this  language:  The  first  point  disputed  or  not  conceded, 
u  the  question  whether,  as  between  the  defendant  in  his  character  of  n 


mentioned  on  the  one  hand,  and  the  plamtifis  in  their  character  of 
owner  and  occupier  of  the  house,  offices  and  gardens  occupied  by  the 
plaintiff,  Mr.  Pressly,  on  the  other,  Mr.  Pressly  is  entitled  to  an  un- 
tainted and  unpolluted  stream  of  air  for  the  necessary  supply  and 
readonable  use  of  himself  and  his  family  there ;  or  in  other  words,  to  have 
there  for  the  ordinary  purposes  of  breath  and  life  an  unpolluted  and 
untainted  atmosphere.  And  there  can,  I  think,  be  no  doubt  in  fact  or 
law,  that  this  question  must  be  answered  in  the  affirmative,  meaning  by 
untainted  and  unpolluted,  not  necessarily  air  fresh,  free  and  pure,  as  at 
the  time  of  building  the  plaintifiTs  house  the  atmosphere  then  was,  but 
air  not  rendered  to  an  important  degree  less  compatible,  or  at  least  not 
rendered  incompatible  wiih  the  physical  wants  of  human  existence." 
This  was  an  application  to  restrain  the  defendant  from  erecting  a  brick 
kiln  near  to  plaintiff's  house,  which  had  been  built  twenty  years  before. 

Of  course  it  is  an  important  consideration  in  the  case  now  before  me, 
that  the  plaintiff  was  in  the  quiet  enjoyment  of  the  premises  leased  by 
him  more  than  a  year  before  the  defendants  leased  the  premises  which 
th"y  occupy.  If  the  plaintiff  had  rented  his  store  subseouently  to  the 
p«'Sde9sion  obtained  by  the  defendants,  as  he  would  or  coula  have  known 
'•f  the  annoyances  of  which  he  complains,  equity  would  be  slow  to  re- 
lieve him  of  the  consequences  of  his  own  folly. 

Courts  of  equity,  however,  are  very  loth  to  interfere  with  the  ordinary 
pursuits  of  mankind,  and  whilst  I  feel  it  my  duty  to  continue  this  sjiecial 
injunction,  I  modify  the  form  of  it  so  that  the  defendants,  their  servants 
and  agents,  be  restrained  by  special  injunction  from  carrying  on  and 
conducting  their  business  a>>  laundrymen  at  the  premises  aforesaid,  so  as 
^>  ocoanion  damage  or  annoyance  to  the  plaintiff.  This  will  permit  them 
to  conduct  their  business  at  the  place  occupied  by  them  if  they  can  so 
alter  and  change  their  mode  of  carrying  it  on  as  not  to  annoy  and 
damage  the  plaintiff. 
John  C.  Orady  and  J.  Howard  Oendell,  Esqs.,  for  plaintiff. 
Frank  A,  Oswmme  and  J.  H.  Anders^  Esqs.,  for  defendants. 
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[Leg.  Int.,  Vol.  31,  p.  S40.] 

The  Commonwealth  Ex  relaiione  Job.  S.  Allen  vs.  Wm.  Bumm. 

1.  The  oiBoe  of  councilman  is  a  town  office. 

2.  A  oitiien  who  claims  a  seat  in  councils  in  place  of  one  who  has  removed  from  the 

ward,  has  sufficient  interest  to  entitle  him  to  a  writ  of  quo  ynrranlo  to  determine 
the  question  of  forfeiture. 

Motion  to  quash  writ  of  quo  warranto.  Opinion  delivered  Odober  17, 
1874,  by 

Peirce,  J. — This  writ  was  sued  out  to  test  the  right  of  the  defendant 
to  the  office  of  member  of  select  council  of  the  city  of  Philadelphia.  The 
suggestion  sets  forth  that  the  defendant  was  elected  a  member  of  select 
council  for  the  Eighteenth  ward  of  the  city  of  Philadelphia,  for  a  term 
which  would  expire  January  1,  1875,  and  that  he  moved  from  the 
Si^hteenth  ward,  from  which  he  had  been  elected,  and  had  become  a 
resident  of  the  Fifteenth  ward  before  the  month  of  February  last,  whereby 
at  became  the  duty  of  the  qualified  electors  of  the  Eighteenth  ward,  at 
ihe  next  municipal  election  thereafter,  to  elect  a  person  as  a  member  of 
^id  council  for  the  unexpired  term  of  the  said  William  Bumm.  That 
the  said  relator  on  the  third  Tuesday  of  February  last,  being  the  next 
fliunioipal  election  thereafter,  was  chosen  by  the  qualified  electors  of  the 
Eighteenth  ward  for  the  unexpired  term  of  said  defendant,  and  a  certifi- 
•eate  of  his  election  had  been  delivered  to  the  said  relator  accordingly. 
iPhat  the  said  defendant,  since  his  removal  from  the  Eighteenth  ward  as 
•foresaid,  hath  exercised,  and  still  doth  exercise,  the  franchises  and  privi- 
l^;e8  of  the  said  office,  and  prayed  for  process  against  the  said  William 
Bumm  te  answer  by  what  right  he  claims  to  have  and  enjoy  the  frau- 
«htse3  and  privileges  of  a  member  of  the  select  council  as  aforesaid. 

Upon  this  suggestion  the  writ  of  quo  warranto  was  issued,  and  the 
defendant  moved  to  quash  it  on  several  grounds,  viz. :  1.  It  is  not  in 
referenee  to  any  known  or  recognized  office.  2.  The  subject-matter  is 
not  within  the  jurisdiction  of  the  court  3.  The  suggestion  is  filed  and 
the  writ  issued  at  the  instance  of  a  private  relator.  4.  The  suggestion 
does  not  set  out  a  case  for  the  allowance  of  this  writ 

The  first  objection  has  reference  to  a  description  of  the  office  as  "a 
member  of  select  council  for  the  Eighteenth  ward  of  the  city  of  Philadel- 
phia." 

The  title  of  the  office  is  "  member  of  select  council  of  the  city  of  Phila- 
delphia." The  insertion  of  the  words  "  for  the  Eighteenth  ward "  is 
amendable  by  striking  them  out  It  is  not  a  ground  for  (quashing  the 
writ.  The  reason  of  the  second  objection  is  that  the  jurisdiction  of  the 
Common  Pleas  in  matters  of  public  office  is  confined  to  town  and  township 
offices.  The  office  of  a  member  of  select  council  is  technically  a  mu- 
nicipal office,  and  there  are  offices  known  specifically  as  township  offices; 
but  is  not  the  office  of  a  member  of  select  council,  if  not  within  the  letter, 
within  the  meaning  and  spirit  of  the  law  7  Richardson,  in  his  dictionary, 
defines  a  town  to  oe  an  undefined  collection  of  houses  or  habitations.'' 
Webster  defines  it, "  any  collection  of  houses  larger  than  a  village."  In 
this  use  he  says  the  word  is  very  indefinite,  ana  a  town  may  consist  of 
20  houses  or  20,000.  He  defines  a  city  to  be  "  in  a  general  sense,"  a 
large  town ;  a  large  number  of  houses  and  inhabitants  established  in  one 
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jilace.  In  law,  tithings,  towns  or  villas  are  of  the  same  signification. 
The  word  town  or  viUa  is,  indeed,  by  the  alteration  of  terms  and  lan- 
guage, now  become  a  general  term,  comprehending  under  it  the  several 
species  of  cities,  boroughs,  and  common  towns :  1  Blackstone  Commen- 
taries, s,  4,  Introduction.  Several  cases  of  quo  warranto  touching  the 
rii^hts  df  members  of  council  have  gone  up  from  this  court  to  the  Supreme 
Court,  but  it  does  not  appear  in  any  case  that  the  jurisdiction  of  this 
court  in  such  a  case  has  been  called  in  question.  To  the  contrary,  in 
Qmmontoealth  vs.  CXuely,  6  P.  F.  Smith,  272,  Judge  Strong  said  the  act 
gave  jurisdiction  to  Courts  of  Common  Pleas  in  municipal  cases.  This 
objection  is  not  sustained.  The  third  objection  is  that  tne  suggestion  is 
filed  and  the  writ  issued  at  the  instance  of  a  private  relator.  The  act 
of  assembly  conferring  jurisdiction  on  this  court  by  quo  warranto  in  cases 
of  this  character,  says  that  the  writ  may  be  issued  at  the  suggestion  of 
the  attorney-general  or  his  deputy  in  the  respective  county,  or  any  per- 
son or  persons  desiring  to  prosecute  the  same.  In  the  Commonwealth  vs. 
duely,  6  P.  F.  Smith,  270,  and  in  other  cases,  the  Supreme  C-ourt  has 
said  that  the  words  any  person  or  persons  desiring  to  prosecute  the 
same,"  means  any  person  who  has  an  interest  to  be  afl^ted.  This  brings 
us  to  the  question,  "  has  the  relator  an  interest  in  the  ofiSce  which  he 
allies  the  defendant  unlawfully  exercises?"  The  question  for  decision 
is  not  whether  the  relator  was  duly  elected  to  the  ofiSce.    With  that 

3uestion  we  have  nothing  to  do.  That,  by  act  of  assembly,  is  made  the 
uty  of  the  council  to  determine.  And  the  relator  does  not  seek  by  the 
writ  of  quo  warranto  to  have  that  question  determined.  The  only  object 
of  the  writ  is  to  ascertain  whether  the  defendant  has  done  an  act  by 
which  a  forfeiture  of  his  ofifice  hais  occurred.  Has  the  relator  an  in- 
terest to  be  affected  by  the  determination  of  this  question  ?  He  claims 
to  have  been  elected  to  the  office  now  filled  by  the  defendant,  and  he 
holds  his  certificate  of  election  thereto.  If  the  defendant  unlawfully 
holds  the  office,  the  relator,  with  his  certificate  of  election  in  hand,  mj^ 
go  to  the  select  council  and  ask  to  be  admitted  a  member  thereof  HCe 
therefore  clearly  has  an  interest  to  be  affected  by  the  determination  of 
this  question ;  for  with  the  office  declared  vacant  by  the  defendant,  he 
has  accomplished  one  step  towards  a  determination  of  his  right  of  admis- 
sion to  the  office.  It  may  be  that  the  select  council  also  has  the  right 
to  determine  the  question  of  the  forfeiture  of  the  office  by  the  defendant, 
but  as  was  determined  in  Oommonwealth  vs.  Allen,  29  Le^al  Intelligen- 
cer, 4,  this  does  not  oust  the  jurisdiction  of  this  court  to  inquire  into  a 
question  of  disqualification. 

The  last  objection  is  of  a  general  character,  and  is  embraced  in  the 
three  preceding  objections.    It  does  not,  therefore,  require  further  con- 
ttdendon.    The  motion  to  quash  is  therefore  refused. 
JDavid  W.  Sellers,  Esq.,  for  relator. 
Zeuns  C.  Oasndy,  Esq.,  for  defendant 
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[Leg.  Int.,  Vol.  3!,  p.  340.] 

The  Commonwealth  ex  rel.  Wm.  Heacock  et  at.  v«.  Horne. 

Private  citizens  haTins  no  particular  or  special  interest  to  be  affected  have  not  the 
right  to  ask  for  a  quo  warranto  to  oust  a  member  of  councils. 

Quo  warranto.  Demurrer  to  plea  to  jurisdiction  aud  motion  in  arrest 
of  judgment 

Opinion  delivered  October  17,  1874,  by 

PErRCE,  J. — This  writ  was  issued  to  test  the  right  of  the  defendant  to 
tha  office  of  a  member  of  common  council  of  the  city  of  Philadelphia,  on 
the  ground  that  at  the  October  election^  1873,  the  Ninth  ward,  from 
which  he  was  elected,  was  not  entitled  to  two  members  of  common  coun- 
cil. By  act  of  assembly  of  March  1,  1864,  it  was  enacted:  "That  each 
ward  of  the  city  of  Philadelphia  shall  have  a  member  of  common  coun- 
cil for  each  2,000  of  taxable  inhabitants  that  it  shall  contain,  according 
to  the  list  of  taxables  for  the  preceding  year."  It  was  suggested  by  the 
relators  that  the  Ninth  ward  did  not  contain,  according  to  the  list  of 
taxables  for  the  preceding  year,  4,000  taxable  inhabitants,  and  issue  was 
joined  on  this  fact.  On  trial  of  the  cause  before  a  jury  they  rendered  a 
verdict  finding  that  the. number  of  taxable  inhabitants  for  the  preceding 
year  was  3,859.  If  this  court  has  jurisdiction  of  the  case  at  the  suit  of 
private  relators,  then  this  verdict  is  decisive  against  the  right  of  the  de- 
fendant to  the  office  which  he  holds.  Another  point  was  made,  that  the 
office  of  a  member  of  common  council,  not  being  a  county  or  township 
office,  the  court  had  not  jurisdiction  accDrding  to  the  terms  of  the  act  of 
assembly  giving  jurisdiction.  But  in  the  case  of  the  Commonwealih  «r 
rel.  Allen  vs.  Bumm,  decided  to-day,  this  court  held  that  the  office  of  a 
member  of  council  was  within  the  meaning  of  the  act  conferring  the 
jurisdiction.  The  only  remaining  question  is,  had  the  court  jurisdiction 
of  the  question  at  the  suit  of  privnte  relators,  having  no  particular  or 
spacial  interest  to  be  afFtiCte^l  beyond  others  of  their  fellow-citizens?  In 
Meeser's  Case,  8  Wright,  341,  the  Supreme  Court  sustained  such  a  writ, 
but  did  it  with  some  hesitation  ;  and  afterwards,  in  the  Commonwealth 
vs.  Cliiely,  6  P.  F.  Smith,  270,  it  said :  **  This  Court  has  construed  the 
words  *  every  person  or  persons  desiring  to  prosecute  the  same,*  to  mean 
any  person  who  has  an  interest  to  be  affected.  They  do  not  give  a  pri- 
vate relator  the  writ  in  a  case  of  public  right,  involving  no  individual 
grievance.  If  a  private  relator  cannot  sue  out  a  writ  to  enforce  a  for- 
feiture without  having  an  interest,  the  statute  gives  him  no  greater  right 
when  he  complains  of  usurpation  of  a  county  or  township  office.  The 
rieht  of  the  relator  in  each  class  of  ca'^es  is  defined  by  the  same  words." 
We  think  that  the  CommonweaUli  vs.  Cluelij  rules  this  case.  It  has  not 
been  shown  that  the  relators  have  an  interest  to  be  aflTected  other  or  dif- 
ferent from  that  which  is  common  to  their  fellow-citizens.  The  judg- 
ment on  the  verdict  is  arrested,  and  we  enter  judgment  for  the  defendant 
on  the  demurrer  to  the  plea  to  the  jurisdiction. 

John  J.  Ridgway,  Jr.^  and  Willlarn  H.  Rawle,  Esqs.,  for  relators. 

P.  T.  Ransjord  and  Christian  Kneass,  Esqs.,  for  defendants. 
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[Leg.  Int,  Vol.  31,  p.  S72.] 

Jones  vs.  Park. 


The  legal  remedy  for  distnrbauce  of  a  right  of  way  is  an  action  of  trespass  on  the  case. 

In  equity.  Hearing  on  bill,  pleas  and  answer.  Opinion  delivered 
November  14, 1874,  by 

Peibce,  J. — A  bill  in  equity  is  not  a  remedy  for  every  grievance. 
The  law  furnishes  adequate  redress  for  many  wrongs,  and  where  this  i6 
80  equity  seldom  interferes,  except  to  prevent  repetition  of  the  wrong 
and  to  enforce  the  right  established  of  law.  The  legal  remedy  for  dis- 
turbance of  a  right  of  way  is  an  action  of  trespass  on  the  case:  Shroder 
vs.  Brenneman,  11  Harris,  348;  Dietneh  vs.  Berk^  12  Harris,  470. 

It  is  not  necessary,  therefore,  to  consider  the  questions  raised  by  the 
pleas  and  answer  in  this  case,  further  than  to  say,  that  it  does  not  seem 
lo  us  that  the  right  of  the  plaintiff  has  been  concluded  by  the  action  of 
ejectment  brought  by  him  m  the  District  Court 

We  will  therefore  retain  this  bill  for  three  months  to  give  the  plaintiff 
an  opportunity  to  bring  his  action  at  law  if  he  should  so  desire,  with 
leave  to  him,  if  he  should  establish  his  right  at  law,  to  amend  his  bill, 
and  seek  such  further  relief,  if  any,  as  he  may  need. 

Bill  retained. 

Josqjih  M,  Pile,  Esq.,  for  plaintiff. 

0.  fr.  Hillman  and  Z>.  C  Harrington,  Esqs.,  for  defendant. 


The  City  op  Philadelphia  vs.  The  Germantown  Passenger 
Railway  Company. 

The  park  commission  has  power  to  use  the  name  of  the  city  of  Philadelphia  in  any 
proceeding  at  law  or  in  equity  that  may  be  necessary  to  carry  into  effect  the  objects 
referred  to  in  the  act  creating  the  commission. 

Opinion  delivered  November  18,  1874,  by 


solicitor,  to  show  cause  why  he  should  not  file  his  warrant  of  attorney, 
and  was  taken  to  raise  the  question,  whether  that  officer,  acting  by  the 
authority  of  the  park  commission,  has  a  right  to  commence  a  suit  in 
equity  in  the  name  of  the  city  of  Philadelphia. 

Mr.  Yerkes,  by  order  of  the  park  commission,  filed  a  bill  in  the  above 
entitled  action,  against  the  Germantown  Passenger  Railway  Company, 
to  restrain  said  company  from  ''grading  or  interfering  with  that  part  of 
Girard  avenue  between  Pennsylvania  avenue  and  the  Junction  railroad, 
and  within  the  limits  of  the  park,  and  from  constructing  or  maintaining 
a  railroad  therein." 

The  defendant  corporation  alleges  that  neither  the  mayor,  councils, 
nor  the  city  solicitor,  has  assented  to  the  filing  of  this  bill,  and  that  with- 
out the  consent  of  said  authorities  the  park  commission  has  not  the 
right,  through  its  solicitor,  to  commence  this  proceeding  in  the  name  of 
the  city. 

No  evidence  having  been  produced  of  the  consent  of  the  city  author- 
ities above  referred  to,  wo  are  called  upon  to  determine  the  question 


[Leg.  Int,  VoL  31,  p.  380.] 


Paxson,  J. — This  was 


Yerkes,  Esq.,  park 
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inrhether,  under  the  law,  the  park  commission  has  a  right  to  direct  suit 
to  be  brought  in  the  name  of  the  city  of  Philadelphia.  As  such  consent 
has  not  been  shown,  we  must  assume  it  to  have  been  expressly  refused. 

It  was  urged  on  behalf  of  the  defendant  that  the  city  solicitor  is  the 
only  person  authorized  to  commence  suit  in  the  name  of  the  city ;  that 
the  latter  cannot  be  made  a  party  plaintiff  in  any  proceeding  at  law  or 
in  equity  without  its  consent. 

It  is  undoubtedly  true  that  the  park  commission,  through  its  solicitor, 
has  no  general  power  of  instituting  legal  proceedings  in  the  name  of  the 
city.  The  exercise  of  any  such  general  power  would  be  an  interference 
with  the  recognized  duties  of  the  city  solicitor,  and  lead  to  possible  con- 
flicts between  councils  and  the  park  commission.  If  the  power  exists  at 
all,  it  is  oply  in  a  limited  sense ;  in  such  cases  where  it  is  expressly  given 
by  law  or  ordinance,  or  is  necessarily  implied  firom  the  nature  of  the 
powers  conferred  or  duties  imposed  upon  the  park  commission. 

The  park  belongs  to  the  city  of  Philadelpnia.  The  title  to  all  this 
magnificent  domain  is  in  the  name  of  the  city.  With  the  exception  of 
such  portions  as  were  generously  donated,  it  was  paid  for  with  the  money 
of  the  city.  All  the  expenditure  for  its  adornment,  and  for  its  govern- 
ment and  police  regulations  comes  from  the  city  treasury. 

The  park  commission  has  no  legal  entity.  It  has  no  separate  corporate 
existence,  municipal  or  otherwise.  It  can  neither  sue  nor  be  sued.  It 
does  not  own  a  dollar  of  money  nor  a  rood  of  land.  For  most  legal  pur- 
poses it  is  a  myth,  intangible  and  incorporeal.  Yet  the  law  has  con- 
ferred upon  it  important  and  varied  powers.  It  is  a  branch  of  the  city 
government,  clothed  with  certain  authority,  and  performing  prescribed 
duties,  and,  in  its  limited  sphere,  free  from  the  control  of  the  other  de- 
partments of  the  city.    In  the  improvements  of  the  ground  and  the 


authority  is  exclusive,  subject,  however,  to  the  important  provision  that 
it  has  to  look  to  city  councils  for  the  money  which  it  expends  for  such 
purposes.  This  check  will  at  all  times  protect  the  city  from  reckless  or 
unauthorized  expenditure. 

It  is  unnecessary  to  enumerate  all  the  powers  conferred  upon  the  com- 
mission by  act  of  assembly  and  ordinance  of  councils.  My  attention  has 
not  been  called  to  any  law  or  ordinance  authorizing  in  express  terms  the 
commission  to  sue  in  the  name  of  the  city.  Yet  that  sucii  power  is  to 
be  implied  from  some  of  the  legislation  in  regard  to  the  park  is  clear. 
I  will  cite  as  an  illustration  the  act  of  21st  of  April,  1869,  P.  L.  1194, 
the  first  section  of  which  is  as  follows : 

'*That  it  shall  be  lawfiil  for  the  Fairmount  Park  commissioners,  in  the 
name  of  the  city  of  Philadelphia^  to  prevent  and  restrain  the  damage  or 
the  destruction  of  any  trees  and  shrubbery  upon  any  premises  within 
the  bounds  described  for  the  Fairmount  Park,  by  the  supplements  to  the 
act  creating  said  park,"  etc. 

Under  this  act  it  can  hardly  be  doubted  that  the  park  commission  has 
full  power  to  use  the  name  of  the  city  in  any  proceeding  at  law  or  in 
equity  that  may  be  necessary  to  carry  into  effect  the  objects  referred  to 
in  said  act. 

There  are  many  other  powers  conferred  upon  the  commission  from 
which  a  like  authority  is  to  be  implied,  such  as  the  leasing  of  all  houses 


police  regulations 


many  other  matters,  its 
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aud  building  withiu  the  park  limits,  the  licenBing  of  such  passenger 
Hiilways  as  it  ma^  permit  to  lay  down  rails  in  the  park,  licenses  for  cut- 
ting ice  and  keeping  restaurants  within  the  park,  etc.  In  all  these  and 
other  cases  the  commission  contracts  in  the  name  of  the  city.  Can  it  be 
tliat  the  commission  is  so  powerless  that  it  cannot  collect  rent  from  a 
ten&ut  to  whom  it  has  leased  a  house,  without  permission  from  the  mayor 
and  oouocils? 

The  legislation  in  regard  to  the  office  of  park  solicitor,  as  it  is  called, 
throws  some  light  upon  the  question.  By  section  2d  of  the  act  of  14th 
of  April,  1868,  it  is  provided  that  ''there  shall  be  an  additional  assistant 
appointed  by  the  city  solicitor,  whose  duty  it  shall  be,  under  the  direc- 
tion of  the  city  solicitor,  to  attend  to  the  assessment  of  damages,  and 
to  such  other  business  of  a  legal  nature,  as  said  commissioners  may 
require." 

Under  this  act  the  legal  business  of  the  park  commission  was  directly 
under  the  control  of  the  city  solicitor,  and  a  special  assistant  was  detailed 
to  attend  to  it  Had  the  act  remained  in  force,  it  is  not  likely  any 
question  would  ever  have  been  raised  as  to  his  authority. 

The  said  act  was  repealed  by  the  act  of  January  27,  1870,  the  fifth 
section  of  which  provides  that  "  there  shall  be  appointed  by  the  commis- 
sioners of  Fairmount  Park  a  solicitor,  whose  duty  it  shall  be,  under  their 
direction,  to  attend  to  the  assessment  of  damages,  and  to  such  other 
business  of  a  legal  nature  as  the  said  commissioners  may  require;  he 
shall  receive  during  the  present  year  and  hereafter,  until  otherwise 
ordered  by  councils,  the  same  compensation  as  is  now  provided  for  the 
as^^istant  solicitor  named  in  the  twenty-eighth  section." 

Under  the  provisions  of  this  act  it  is  conceded  that  Mr.  Yerkes,  the 
present  solicitor,  w*as  duly  elected  by  the  park  commission.  It  will  be 
seen  that  he  takes  the  place  of  the  assistant  city  solicitor  referred  to  in 
the  act  of  1868.  His  duties  remain  the  same;  his  salary  is  paid  by 
the  city,  and  his  services  are  rendered  to  and  for  the  city,  under  the 
direction  of  the  park  commission.  The  only  difference  is  that  he  is  ap 
pointed  in  a  different  manner,  and  is  not  under  the  control  of,  or  sub- 
ordinate to,  the  city  solicitor.  He  is  called  park  solicitor,  but  this  is 
evidently  for  convenience  merely.  He  is  not  so  designated  in  the  act 
of  assembly.  The  language  of  said  act  is:  There  shall  be  appointed 
by  the  commissioners  of  Fairmount  Park,  a  solicitor,"  etc.  He  is  not 
solicitor  for  the  park  commission,  but  for  the  city  of  Philadelphia;  is 
p.iid  by  the  city,  and  has  no  duties  to  perform  but  those  which  pertain 
to  the  business  of  the  city.  It  is  true  those  duties  are  limited  and  con- 
fined to  matters  connected  with  Fairmount  Park,  hut  in  his  appropriate 
sphere  he  is  as  much  a  solicitor  for  the  city  as  is  Mr.  Collis. 

It;  where  a  power  is  conferred  or  a  duty  imposed  upon  the  park  com- 
niisgioii,  it  cannot  invoke  the  aid  of  the  courts  to  execute  such  power  or 
perform  such  duty  without  first  obtaining  the  permission  of  the  mayor 
and  councils  and  city  solicitor,  the  commissioners  would  be  practically 
powerless.  While  they  are  knocking  at  the  doors  of  councils  a  passenger 
railway  company  might  lay  its  tracks  upon  the  finest  avenue  in  the  park, 
and  put  its  cars  in  motion.  Waste,  spoil,  and  destruction  might  be  per- 
petrated in  any  portion  of  its  grounds.  If  the  commission  possesses  no 
right  to  sue  in  the  name  of  the  city,  the  various  powers  conferred  by  the 
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Legislature  and  by  councils  would  be  practically  nugatory.  Bucb  a  con- 
struction of  the  rights  of  the  commission^  and  of  the  solicitor  appointed 
to  attend  to  lia  branch  of  the  city  business,  would  subiect  the  manage- 
ment  of  the  park  to  the  control  of  councils.  That  which  was  so  care- 
fully avoided  by  the  Legislature  we  will  not  do  by  Judicial  construction. 

The  park  solicitor  having  a  power,  though  a  limited  one^  to  sue  in 
the  name  of  the  city,  we  will  not  assume  that  in  this  case  he  has  no  such 
authority.  The  right  to  sue  does  not  depend  upon  the  right  of  the  plain- 
tiff to  the  relief  prayed  for  in  the  bill.  Such  a  rule  would  require  the 
plaintiff  to  establish  its  right  before  commencing  suit  to  test  it,  which 
involves  an  absurdity. 

The  rule  referred  to  is  discharged,  and  it  is  ordered  that  the  motif  n 
to  continue  the  special  injunction  be  set  down  for  ar/^ument  upon  the 
next  equity  motion  day.  In  the  meantime  the  injunction  is  continued. 

[Leg.  Int.,  Vol.  81,  p.  S80.] 

Morse  vs.  Worrell. 

Plaintiffs'  trade-mark  was  "The  Rising  Sun"  stove  polish  with  rignette  of  the  snn. 
MM^  that  defendants  would  not  be  restrained  from  using  the  words  *'  Rising  Moon," 
with  vignette  of  the  moon. 

Sur  motion  for  special  injunction.  Opinion  delivered  November  21, 
1874,  by 

Paxson,  J. — ^The  rules  of  law  governing  trade- marks  are  now  well 
settled.  The  difficulty  lies  in  the  application  of  those  principles  to  the 
facts  of  a  particular  case.  Thus  it  is  well  understood  that  a  man  may 
have  a  property  in  a  trade-mark,  and  that  a  court  of  equity  will  inter- 
fere by  injunction  to  prevent  a  piracy  of  such  trade-mark.  Yet  what 
constitutes  an  infringement  is  a  mixed  question  of  law  and  fact,  often 
difficult  to  determine.  In  such  investigations  wo  may  be  aided  to  some 
extent  by  experts.  Much,  however,  must  dejpend  upon  an  actual  inspec- 
tion of  the  trade-mark,  and  of  the  alleged  imitation. 

The  plaintiffs  claim  to  be  the  manufacturers  of  an  article  known  as 
"  The  Rising  Sun  Stove  Polish.'*  It  is  put  up  in  packages  of  the  form 
known  as  parallelopipedons,  about  four  inches  in  length  by  an  inch  and 
a  ijuarter  in  diameter,  and  covered  with  a  wrapper  of  red  paper,  upon 
which  is  printed  certain  letters,  and  a  device  of  a  rising  sun,  which,  it  is 
claimed,  constitutes  the  plaintiffs'  trade-mark.  When  this  wrapper  is 
folded,  so  as  to  enclose  one  of  the  blocks  of  stove  polish,  it  presents  upon 
one  side  thereof  a  device  evidently  intended  to  resemble  tne  sun  rising 
over  or  beyond  two  hills,  the  one  on  the  right  lying  in  deep  shadow ;  the 
one  on  the  lefl  lighter,  but  shaded,  while  the  sun  is  a  semi-circle,  sur- 
rounded by  wide  divergent  rays,  printed  in  black  on  the  plain  color  of 
the  paper.  Over  this  device  are  the  words  "  The  Rising  Sun,"  printed 
in  bold  letters  upon  a  curved  line,  and  surrounded  by  scroll  work. 
Under  the  device  are  the  words  "  Stove  Polish,"  also  in  a  curved  line, 
and  a  small  portion  of  which  only  is  visible  upon  this  side  of  the  block. 

The  other  three  sides  are  covered  with  printed  matter,  in  smaller  type, 
of  various  sizes,  descriptive  of  the  article,  laudatory  of  its  many  virtues, 
with  cautions  against  imitations,  a  statement  of  the  price,  and  directions 
for  ita  use.    Then  follows^  upon  the  fourth  side  of  the  block,  the  name  of 
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the  maoufacturere,  "  Morse  Bros.,  Sole  Proprietors,  Canton,  Mass.,"  also 
the  words,  **  Entered  according  to  Act  of  GDiigress,  in  the  year  1870,  by 
Morse  Bros.,  in  the  office  of  the  Librarian  of  Congress,  at  Washington,  * 
followed  by  the  words,  "A  patent  granted  us  for  the  words  *  sun '  as  ap- 
plied to  prepared  plumbago  by  United  States,  October  20,  1872,  with  or 
without  prefix  or  affix,  and  any  violation  or  infringements  of  any  of  the 
oopyriebts  or  trade-marks  we  shall  immediately  prosecute  to  the  extent 
of  the  kw."  It  is  proper  to  say,  in  this  connection,  that  the  word?,  '*  this 
trade-mark  patented,''  are  printed  in  dim  letters  immediately  under  thu 
Tignette  of  the  rising  sun. 

The  plaintiffs  pr^uced  a  certificate  fnim  the  United  States  Patent 
Office,  showing  that  their  trade-mark  has  been  registered  under  the  act 
of  (ingress.  In  said  certificate  the  following  appears  as  the  plaintiffs' 
description  of  their  said  trade-mark  : 

"  Tnis  trade-mark  is  composed  of  the  word  '  Sun,'  either  preceded  by 
or  not  an  adjective,  such  as  the  word  'Rising,'  as  shown  in  tne  drawing, 
or  *  Morning,'  *  Evening,'  *  Setting,'  *  Shining/  or  *  Radiant,'  or  other  ad- 
jective, to  qualify  or  express  the  quality  of,  or  some  circumstance  respect- 
mg  the  sun.  This  word  '  Sun,'  when  thus  used  in  connection  with  pre- 
pared plumbago  or  black  lead,  is  to  be  either  stamped  upon  each  separate 
cake,  bar  or  stick  of  the  plumba^,  or  by  printing  or  stamping  indicated 
u|)on  the  box  or  case  containing  it,  or  upon  a  wrapper  or  label  to  be  used 
with  the  same;  it  being  best,  as  well  as  so  intended,  to  add  to  the  same 
a  word  or  words  sufficient  to  designate  the  purpose  for  which  the  pre- 
wed  plumbago  or  black  lead  is  to  be  used — as,  for  instance,  'Stove 
Polish,'  'Lumber  Pencil,'  'Lubricator,'  etc. 

"  In  the  said  illustration  of  my  trade-mark  there  is  also  a  design  show- 
ing a  sun  as  rising  from  and  beyond  hills :  the  words '  The  Rising  Sun,'  and 
the  words  '  Stove  Polish,'  being  placed  respectively  above  and  below  the 
said  design,  and  relieved  by  scroll  lines. 

"It  is  not  intended  to  limit  this  trade-mark  to  the  design  hereinbefore 
described  and  shown,  as  said  design  is,  in  many  instances,  not  employed, 
and  when  employed,  is  for  effect,  taste  and  appearance,  the  trade-mark 
consisting  in  the  adaptation  of  tho  word  *  sun '  to  prepared  plumbago  or 
hlack  lead." 

The  defendant's  preparation  of  plumbago  is  put  up  in  packages  of  the 
same  size  and  shape  as  those  of  the  plaintiffs,  and  covered  with  wrappers 
of  a  similar  color.  On  one  side  of  the  parallelopipedon  there  is  a  vignette 
of  a  moon  rising  out  of  the  ocean,  or  a  large  sheet  of  water.  Immedi- 
ately over  the  moon  are  the  words  "  Rising  Moon,"  printed  on  a  curved 
line ;  to  the  left,  and  on  a  line  with  the  moon,  is  the  word  "Stove,"  and 
OQ  the  right  the  word  "  Polish."  On  the  second  and  third  sides  are 
directions  for  use,  etc.,  and  on  the  fourth  side  the  words  "  Manufactured 
of  Pure  Carburet  of  Iron,  at  the  Eagle  Black  Lead  Works,  Nos.  244, 
246  and  248  North  Front  street,  Philadelphia,"  and  in  smaller  type  at 
the  bottom  the  additi(mal  words,  "Entered  according  to  act  of  Con- 
gress, in  the  year  1871,  by  Howard  Worrell,  in  the  office  of  the  Librarian 
of  Congress,  at  Washinuton." 

Over  seventy-four  affidavits  were  submitted  on  behalf  of  the  plaintiffs 
by  persons  clainiiug  U)  be  experts  and  dealers  in  almost  every  State  of 
(he  UnioD,  allying  that  the  plaintiffs*  article  was  widely  known  to  the 
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trade  and  has  a  large  sale.  Most  of  the  affidavits  say  that,  in  their  judg- 
ment, the  label  of  the  defendant  was  an  imitation  of  the  plaintiflb*  trade- 
mark, and  calculated  to  deceive  purchasers ;  that  in  some  instances  par- 
ties had  actually  been  misled. 

On  the  other  hand,  the  affidavits  submitted  on  behalf  of  the  defendant, 
though  £sir  less  numerous,  are  equally  strong,  and  allege  that  tiiere  is  no 
imitation,  and  that  the  difference  tietween  the  two  labels  is  so  radical 
that  no  person  of  ordinary  intelli^nce  could  be  deceived,  or  mistake  Uie 
**  Rising  Sun  "  for  the   Rising  Moon  Stove  Polish." 

In  determining  a  question  of  this  kind  some  regard  must  be  had  to  the 
character  of  the  article,  its  price,  and  the  average  intelligence  of  the  per- 
sons who  are  likely  to  be  its  chief  purchasers  and  consumers.  When  an 
article  is  costly,  is  used  principally  by  persons  above  the  ordinary  stand- 
ard of  intelli^nce,  and  is  likely  to  be  inspected  closely,  the  danger  of 
deception  would  necessarily  be  less  than  in  the  case  of  an  article  of  stove 
polish,  sold  at  retail  for  ten  cents,  and  used  chiefly  by  the  hunvbler  and 
more  ignorant  classes. 

The  large  number  of  affidavits  submitted  in  this  case  has  led  roe  to 
consider  the  weight  that  ought  to  be  attached  to  the  opinions  of  persons 
professing  to  b3  experts.  The  conclusion  to  which  I  have  arrived  is,  that 
while  we  will  record  such  affidavits  so  far  as  they  aid  us,  and  throw  light 
upon  the  case,  the  court  must  at  last  exercise  its  independent  judgment 
upon  actual  inspection  of  the  trade-mark  and  its  alleged  imitation.  As 
before  observed,  this  is  a  mixed  question  of  law  and  met  Many  of  the 
professed  experts  may  have  but  crude  notions  of  what  in  law  constitutes  a 
trade-mark,  or  its  violation.  It  does  not  follow  as  a  matter  of  law  that 
because  one  label  resembles  another  in  many  respects  it  is  necessarily 
such  an  imitation  as  a  court  of  equity  would  declare  an  infringement  of 
a  trade-mark. 

A  careful  examination  of  the  two  articles  in  question  certainly  dis- 
closes a  strong  general  resemblance.  Placed  side  by  side  upon  the  shelf 
of  a  country  store,  and  viewed  at  some  little  distance,  the  similarity  is 
striking.  £ut  when  we  come  to  analyze  this  general  resemblance,  it  will 
be  found  to  consist  mainly  of  the  color  of  the  wrapper  and  the  shape 
and  size  of  the  article.  It  is  almost  needless  to  say  that  the  plaintiffi 
cannot  have  a  tmde-mark  in  red  P&per  or  parallelopipedons.  I  do  not 
mean  to  say  that  even  the  color  of  the  paper  and  the  shape  and  size  of 
the  package  are  not  to  be  considered  in  any  case  in  settling  the  question 
of  the  imitation  of  a  trade-mark.  When  there  is  an  imitation  with 
only  colorable  difierences,  the  fact  of  the  use  of  a  similar  wrapper,  and 
the  same  size  and  shape  for  the  article  itself,  may  add  great  strength  to 
the  charge  of  an  intent  to  deceive.  But  of  themselves  they  are  not 
enough  to  constitute  an  infringement. 

L?aviug  out  these  two  points  of  resemblance,  what  else  is  there?  It 
is  not  pretended  that  upon  the  second,  third  and  fourth  sides  of  the  paral- 
lelopipedon  there  is  any  imitation.  They  are  distinctly  and  radically 
different.  Both  the  style  and  the  matter  of  the  printing  are  dissimilar. 
If  there  is  any  infringement  at  all,  it  must  be  upon  the  first  side,  con- 
taining the  vignette. 

We  will  consider  first  the  lettering.  The  words  "Stove  Polish"  are 
clearly  no  part  of  the  trade-mark.    They  constitute  the  name  by  which 
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the  article  is  kDown  to  commerce.  It  is  a  principle  too  well  settled  to 
need  the  citation  of  authorities,  that  no  one  can  appropriate  as  a  trade- 
mark the  commercial  name  of  any  article  known  to  trade.  Nor  do  the 
plaintiffi  claim  a  trade-mark  in  the  word  "  Riding,''  except  in  its  appli- 
cation to  the  word  Sun,"  and  that  is  not  used  by  the  defendant  in  his 
Iftbel.  He  uses  the  word  Moon/'  which  is  of  entirely  different  sound 
and  signification. 

The  real  point  in  the  case  is  the  vignette.  The  plaintiffs  allege  that 
the  defendant's  moon  is  an  imitation  of  their  sun.  Yet  the  defendant's 
device  resembles  the  moon  quite  as  much  as  the  plaintifl&'  device  re- 
sembles the  sun.  Neither  is  executed  in  the  highest  style  of  art.  There 
is, however,  a  marked  difference  between  them,  and  when  it  is  considered 
that  the  one  is  appropriately  labeled  a  moon,  and  the  other  is  appro- 
priately labeled  a  sun,  there  ou^ht  not  to  be  any  serious  difficulty  in 
distinguishing  the  one  from  the  other.  The  embarrassment  of  this  branch 
of  the  plaintiff}'  case  consists  in  the  fact  that  they  have  taken  for  a  de- 
vice one  of  the  heavenly  bodies  which  in  shape  closely  resembles  another 
of  the  heavenly  bodies.  They  ma^,  perhaps,  be  entitled  to  use  the 
'"Sun"  as  a  device  or  symbol  for  their  trade-mark,  but  it  does  not  follow 
that  they  may  in  the  same  manner  appropriate  the  entire  planetary 
sjBtem,  with  its  attendant  moons,,  rings  and  comets. 

It  is  unnecessary  to  refer  at  len^h  to  the  plaintifi^'  description  of  their 
trade-mark  filed  in  the  Patent  Office.  It  may  be  that  they  are  not  ab- 
solutely restricted  in  this  proceeding  to  the  claim  there  made,  as  it  is  not 
instituted  under  the  act  of  Congress  authorizing  the  registration  of  trade- 
marks, and  providing  penalties  for  its  violation.  We  are  not  called  upon 
to  decide  this  question,  as  the  claim  now  made  does  not  vaiy  materially 
from  what  is  claimed  in  the  description  filed  in  the  Patent  Office.  The 
latter  is  certainly  evidence,  as  being  the  statement  of  the  plaintiffs  them- 
selves as  to  what  they  consider  their  trade-mark. 

Nor  do  I  attach  any  importance  to  the  use  of  the  word  "  patented  " 
upon  the  plaintiffs'  label.  It  must  be  borne  in  mind  that  it  is  the  trade- 
mark, not  the  manufactured  article,  that  they  claim  to  be  patented.  It 
is  well  known  that  a  trade-mark  cannot  be  patented.  But  it  may  be  reg- 
istered in  the  Patent  Office,  and  a  certificate  granted  therefor,  which 
was  done  in  this  case,  and  was  probably  what  the  plaintiffs  really  meant 
when  they  stamped  their  label  with  the  words  "  This  trade-mark  pat- 
ented." VVhen  a  manufactured  article  is  stamped  as  "  patented,"  when 
in  point  of  fact  no  patent  has  been  obtained  for  it,  the  law  regards  such 
a  transaction  as  deceptive,  and  a  court  of  equity  would  refuse  to  enjoin 
for  an  infringement  of  a  trade-mark  for  this  reason  alone. 

The  plaintiffs'  device  of  a  sun  rising  over  and  beyond  hills  is  almost 
a  fac-simile  of  the  one  at  the  head  of  the  editorial  columns  of  the  New 
York  Daily  Sun,  It  does  not  appear  in  this  proceeding  who  is  entitled 
to  the  credit  of  originating  it,  nor  is  it,  perhaps,  material. 

I  have  referred  to  the  points  of  difference  between  the  trade-marks  of 
the  plaiutifis  and  the  alleged  imitation  for  the  purpose  of  showing  that 
the  case  as  now  presented  is  not  clear  enough  to  justify  the  court  in  in- 
terfering by  a  preliminary  injunction.  This  is  the  extent  of  our  present 
decision.  It  is  quite  possible  that  the  general  resemblance  between  the 
two  labels  before  alluded  to  is  not  the  result  of  accident   There  may  bo 
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a  case  iu  which  differ juces  are  designedly  introduced,  yet  such  a  com- 
bination produceil  with  the  aid  of  the  color  of  the  wrapper  and  size  and 
shape  of  the  article  as  to  amount  to  an  infringement  In  such  cases  the 
line  of  distinction  between  the  genuine  and  the  simulated  trade-mark  is 
a  very  nice  one.  The  defendant's  label,  in  my  judgment,  lies  very  close 
upon  the  border.  We  will  determine  upon  which  side  of  the  line  it  is 
after  the  plaintiffs  shall  have  established  their  right  at  law,  or  upon  fioai 
hearing. 

The  injunction  is  refused. 

W.  W.  Montgomery,  Samuel  Wagner,  Jr.,  Esqs.,  wd  Hon.  F.  Carroll 
Brewster,  for  complamants. 

Victor  GuilloUy  Esq.,  for  defendant 

[Leg.  Int,  Vol.  31,  p.  388.] 

Neill  vs.  Qallaoher. 

1.  All  the  houses  In  a  certain  row  were,  less  than  twenty  years  ago,  built  fi^e  feet  back 

from  the  buildin;?  line,  but  there  was  no  express  agreement  among  the  property- 
owners  to  this  effect.  Held^  that  a  special  injunction  would  not  be  granted  to 
prevent  defendant  from  crec^iujcc  a  bay  window  on  the  five  feet  reoess. 

2.  Tne  mere  setting  back  of  a  building  from  the  line  of  a^  street  by  the  owner  for  his 

own  convenience  or  comfort,  is  not  of  itself  a  dedication  of  the  land  thrown  out, 
and  he  may  reclaim  it  at  will. 

Opinion  delivered  November  18, 1874,  by 

Paxson,  .r. — The  defendant  is  the  owner  of  the  house  No.  1823 
Wallace  street,  and  is  about  throwing  out  a  bay  or  oriel  window  from 
the  first  floor  of  the  front  of  said  house.  The  foundations  for  said  win- 
dow are  already  laid.  It  is  proposed  to  extend  it  to  the  top  of  the  first 
story  iu  height,  and  to  project  it  about  five  feet  beyond  the  front  of  the 
house.  « 

The  plaintiff  is  the  owner  of  the  adjoining  house.  No.  1825  Wallace 
street,  and  alleges  that  the  defendant's  proposed  window  will  injure  his 
property  by  obstructing  the  view  from  plaintiff's  w^indows,  and  inter- 
fering witli  his  enjoyment  of  light  and  air.  He  further  alleges  that  the 
said  window,  if  constructed  according  to  the  plans,  and  foundations  as 
laid,  will  project  several  feet  over  the  recognized  building  line  of  said 
street,  and  to  prevent  this  he  asks  us  to  enjoin  the  defendant. 

The  defendant  has  answered  the  bill,  denying  all  of  its  equities.  He 
says  the  proposed  window  will  not  project  beyond  the  building  line.  In 
this  he  is  sustained  by  the  affidavit  of  the  district  surveyor.  Upon  this 
hearing  we  treat  the  answer  of  the  defendant  as  an  affidavit 

It  is  an  undisputed  fact  that  the  recorded  building  line  of  Wallace 
street  is  outside  of  the  proposed  window.  It  is  also  conceded  that  all  of 
the  houses  on  the  north  side  of  Wallace  street,  between  Eighteenth  and 
Nineteenth,  recede  five  feet  from  the  recorded  line.  The  house  now 
owned  by  the  defendant  was  the  first  one  erected  on  this  square,  and  was 
built  less  than  twenty  years  ago.  The  person  who  was  owner  at  that 
time,  without  any  agreement  with  any  one,  so  far  as  appears  in  this  ease, 
receded  five  feet,  and  enclosed  the  ground  thus  thrown  out,  with  an  iron 
railing,  forming  a  small  yard  in  front  of  his  house.  All  of  the  other 
owners  of  property  in  this  square,  who  subsequently  erected  buildings 
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ihertH>i),  likewUe  receded  five  feet  UDtil  the  entire  square  was  built  up 
oil  the  same  hue. 

In  the  abseuce  of  any  express  agreement  between  the  property-owners 
to  fall  back,  we  are  asked  to  infer  an  implied  agreement  to  recede,  from 
the  fact  of  their  having  receded ;  and  the  plaintiff  alleges  that  it  would 
now  be  inequitable  for  one  owner  to  violate  this  implied  agreement,  and 
project  any  portion  of  his  house  over  the  five  feet.  In  other  words, 
that  by  setting  his  house  back  there  was  a  dedication  of  the  five  feet  to 
public  use. 

The  mere  setting  back  of  a  building  from  the  line  of  a  street  by  the 
owner,  for  his  own  convenience  or  comfort,  is  not  of  itself  a  dedication 
of  the  land  thrown  out,  and  he  may  reclaim  it  at  will:  Biddle  vs.  Ash^ 
2  Ashmead,  211 ;  Gowen  vs.  The  Exchange  Company,  5  W.  &  S.  141. 
There  would  be  even  less  reason  to  infer  such  dedication  where,  as  here, 
the  owner  fenced  in  the  land  thrown  out,  and  used  it  as  a  garden  or  grass 
pUt  This  ease,  however,  difiers  from  those  above  cited  in  this,  that  all 
the  property-owners  have  receded  to  the  same  line,  thus  practically 
widening  the  street  between  Eighteenth  and  Nineteenth  streets. 

This  brief  statement  of  the  case  is  sufiicient  to  show  that  the  question 
is  an  important  one.  Upon  the  facts  as  presented,  it  is  also  a  doubtful 
one.  It  is  too  uncertain  to  be  determined  upon  a  motion  for  a  special 
injunction.  It  may  be  that  upon  final  hearing  the  plaintiff  will  be  able 
to  establish  the  present,  actual  line  of  the  houses,  as  the  true  building 
line  of  the  street.  The  most  that  he  can  claim  upon  this  hearing  is  to 
have  raised  a  doubt  as  to  the  line. 

The  rule  is  well  settled  that  an  injunction  should  not  be  granted  in  a 
doubtful  case.  Of  the  wisdom  of  the  rule  there  can  be  no  question. 
AVere  we  to  continue  this  injunction  we  should  stop  the  completion  of 
the  defendant's  improvements,  upon  the  eve  of  winter,  after  his  plans 
have  been  matured,  aud  the  work  under  way.  We  should  not  hesitate 
to  do  this  if  the  plaintiff's  rights  were  clear,  or  had  been  established  at 
law.  But  to  do  so  in  a  case  of  doubt,  would  be  an  improper  exercise  of 
the  equity  powers  of  the  court  » 

2sor  is  the  injury  to  the  plaintiff  of  that  irreparable  kind  which  im- 
poses upon  a  chancellor  the  necessity  of  prompt  action.  It  may  be  an 
annoyance  to  have  a  bay  window  thrown  out  from  the  front  of  an  ad- 
joining house;  it  may  obstruct  the  view  in  one  direction,  and  to  a 
trifling  extent  the  light.  But  the  plaintiff's  windows  are  not  ancient, 
and  if  they  were,  it  would  not  matter,  as  the  doctrine  of  ancient  lights, 
as  applied  to  large  cities,  no  longer  prevails  in  Pennsylvania:  Haverstick 
V3.  Sipe,  9  C,  page  368 ;  6  Id.  page  296.  It  is  true  it  is  alleged  that  the 
proposetl  window  would  seriously  impair  the  value  of  the  plaintiff^s 
property,  one  witness  estimating  the  depreciation  at  from  $2,500  to 
•3,000.  But  the  mere  diminution  of  the  value  of  property  by  the 
nuisance,  without  irreparable  mischief,  will  not  furnish  sufficient  ground 
for  equitable  relief:  Sutcliff  vs.  Isaacs,  1  Pars.  E.  C.  494;  Winsiajt/ey  vs. 
Lee.  2  Swanst  336;  16  Vesey,  342. 

If,  upon  final  hearing,  the  right  of  the  plaintiff  is  establii^hefl,  the  de- 
fendant's window  must  come  down.  The  respective  pro|)erties  would 
then  stand  precisely  as  they  do  now.  Irreparable  injuries  are  such  as 
are  not  only  not  capable  of  adequate  compensation  in  damages,  but 
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those  also,  which  are  of  a  character  to  make  a  restoration  to  the  former 
status  of  things  practically  impossible. 

The  motion  to  continue  the  special  injunction  heretofore  granted  in 
this  case  is  denied. 

Oeorge  H.  MeCabe,  Esq.,  for  plaintiff. 

H.  8.  Hagert,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  SI,  p.  396.] 

TOONE  W.  TOONE. 

An  amendment  to  a  libel  in  divorce  will  be  allowed  even  after  it  has  been  referred  to 
an  examiner,  if  he  has  not  entered  upon  the  performance  of  his  duties,  and  no  hard- 
ship would  be  imposed  upon  the  respondent  by  the  amendment 

Opinion  delivered  December  5,  1874,  by 

Paxson,  J. — ^This  was  a  rule  to  show  cause  why  the  libellant  should 
not  be  allowed  to  amend  her  libel.  The  rule  was  resisted  by  the  learned 
counsel  for  the  respondent,  upon  the  ground  that  the  proposed  amend- 
ment contained  a  new  and  distinct  ground  of  divorce,  substantially 
changing  the  cause  of  action. 

The  various  acts  of  assembly  relating  to  amendments  are  very  liberal. 
They  cover  not  only  mistakes  in  the  forms  of  pleading,  but  also  in  t^e 
namss  of  parties,  plaihtiffi  and  defendants ;  and  by  a  recent  act  (10th 
of  May,  1871)  even  the  form  of  action  may  be  changed  in  any  stage  of 
the  proceedings,  upon  the  payment  of  all  costs  up  to  the  time  of  amend- 
ment 

The  acts  of  assembly  alluded  to,  apply  only  to  common  law  actions. 
They  have  no  reference  to  proceedings  in  equity.  It  is  true  the  act  of 
4th  May,  1864,  provides  that,  "  In  all  proceedings  in  e<][uity,  according 
to  equity  forms,  the  several  District  Courts  and  Courts  of  Common  Pleas 
in  this  Commonwealth,  may  {>ermit,  at  their  discretion,  and  when  in 
their  opinion  the  same  will  affect  the  merits  of  the  matter  in  controversy, 
and  expedite  justice,  amendments  to  be  made  in  bills,  answers,  pleas,  or 
other  matters,  in  the  same  manner  as  now  obtains  in  common  law  cases 
and  practice,''  etc. 

This  act  was  not  needed  to  enable  courts  of  equity  to  amend  equity 
proceedings.  It  conferred  no  new  or  additional  authority.  It  required 
the  aid  of  the  Liegislature  to  enable  the  courts  to  amend  proceedings  at 
law,  but  equity  forms  have  always  been  of  a  peculiarly  plastic  nature, 
and  easily  moulded  to  meet  the  exigencies  of  a  particular  case. 

A  libel  in  divorce,  although  not  technically  a  bill  in  equity,  may  be 
said  to  be  of  the  nature  of  a  proceeding  in  equity.  While  it  is  a  statu- 
tory remedy,  and  conducted  according  to  statutory  forms,  those  forms 
bear  a  close  analogy  to  the  forms  in  equity.  Amendments  in  such  caaes 
are  not  of  right,  but  rest  in  the  sound  discretion  of  the  court.  That  dis- 
cretion is  controlled  to  some  extent  by  the  same  considerations  that 
would  mov«  a  chancellor  in  ordinary  equity  proceedings ;  and  by  analogy, 
by  the  a^'t^  of  assembly  in  reference  to  amendments  at  law. 

In  this  <'ase,  the  motion  to  amend  was  made  after  it  had  been  referred 
to  an  exatniner,  and  before  he  had  entered  upon  the  performance  of  his 
duties.    No  testimony  had  been  taken,  and  no  hardship  would  be  im- 
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poeed  upon  the  respoDdent  by  the  amendment.  The  court  might  well 
refuse  such  a  motion  where  it  is  made  to  appear  that  the  object  is  to  vex 
or  oppress  the  opposite  party. 

Nur  is  the  objection  that  an  additional  cause  of  divorce  is  introduced, 
a  valid  one.  The  libellant  is  not  necessarily  restricted  to  one  ground 
of  divorce.  She  might  have  alleged  both  causes  in  her  original  libel, 
and  there  is  no  good  reason  why  she  may  not  amend  now  so  as  to  include 
both. 

At  the  close  of  the  proposed  amendment,  the  libellant  has  introduced 
an  allegation  of  a  disgusting  character,  which,  if  true,  is  a  matter  of 
evidence  and  not  of  pleading.   Purged  of  the  offensive  paragraph,  the 


Rule  absolute. 
John  RoberiSf  Esq.,  for  the  libellant 
jr.  Oooke  Lanffstreth,  Esq.,  for  the  respondent 
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(Shtorter  Stssions,  |)l)Uabel))t)ia. 

[Leg.  Int,  Vol.  30,  p.  40.] 

City  w.  Williambok. 

1.  A  marriage,  although  it  may  he  void  bj  the  law  of  England,  is  not  absolutely  Toid 

here. 

2.  Defendant  when  he  was  married  representing  himself  to  be  a  Catholic,  will  not  be 

allowed  to  oontradiot  it  now  and  ask  to  have  the  marriage  declared  void. 

Opinion  delivered  February  1,  1873,  by 

Ludlow,  J. — This  case  presents  a  number  of  questions,  all  of  them 
intaresting,  and  in  view  of  the  facts  proved,  somewhat  novel. 

The  real  plaintiff  here  is  a  woman  who  alleges  that  she  married  the 
defendant,  lived  with  him  as  his  wife  for  sixteen  yeare,  and  was  the 
mother  by  him  of  saven  children ;  all  are  now  dead  except  two,  and  one 
of  the  survivors  appears  with  his  mother  in  court.  The  defendant  does 
not  deny  that  ho  went  through  the  ceremony  of  marriage  with  this 
woman,  and  that  the  ceremony  was  performed  by  a  Catholic  priest,  ia 
a  private  room  at  Antrim,  iiL  Ireland,  at  or  near  the  place  of  the  then 
residence  of  the  parties;  the  cohabitation  and  birtii  of  children  during 
a  p3riod  of  sixteen  years  is  admitted,  but  the  defendant  declares  he  is, 
and  always  has  been  a  Protestant,  and  interposes  as  a  Hat  bar  to  this 
motion,  an  English  statute  passed  in  the  nineteenth  year  of  the  reign  of 
George  II.,  which  declares,  chap.  13,  section  1:  **That  every  mar- 
riage that  shall  be  celebrated  after  the  1st  day  of  May,  174G,  between  a 
Papist  and  any  person  who  hath  been  or  hath  professed  him  or  herself 
t)  be  a  Protestant,  at  any  time  within  twelve  months  before  such  cele- 
bration of  marriage,  or  between  two  Protestants,  if  celebrated  by  a 
Popish  priest,  shall  be  and  is  hereby  declared  absolutely  null  and  void, 
to  all  intents  and  purposes,  without  any  process,  judgment,  or  sentence 
of  law  whatsoever." 

As  a  consequence,  it  has  been  argued  that  the  children  of  these  parties 
art^  bastards,  and  their  mother  nothing  more  than  a  concubine. 

With  these  facts  before  us,  and  these  consequences  likely  to  flow  from 
a  decision  in  favor  of  the  defendant,  we  are  more  anxious  to  give  to  him 
I  he  amplest  opportunity  to  sustain  his  case;  to  do  so,  however,  he  must 
very  clearly  establish  the  existence  of  the  law,  and  of  the  facts  necessary 
to  bring  his  case  within  its  provisions,  and  we  must  be  certain  that  the 
case  is  one  which  does  not  fall  within  the  class  of  exceptions  recognized 
l)y  all  jurists;  and  moreover,  that  to  enforce  a  general  principle,  will 
not  be  to  destroy  that  policy  of  our  own  government,  which  will  not 
tolerate  the  enforcement  of  a  law  born  in  bigotry  and  intolerance,  and 
which  will  carry  havoc  and  ruin  into  many  a  virtuous  household.  The 
general  principle  undoubtedly  is,  that  between  persons,  sui  juris^  mar- 
riage is  to  be  decided  by  the  laws  of  the  place  where  it  is  celebrated ;  if 
valid  or  void  there,  it  is  valid  or  void  everywhere;  but  Judjre  Rogers, 
in  delivering  the  opinion  of  the  court  in  Phillipa  vs.  Gregg,  10  Watts, 
168,  mojft  righteously  observes,  that  our  courts  have  not  established, 
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e  oonversOy  that  marriagee  of  citizens  not  good  according  to  the  place 
where  celebrated,  are  universally  and  under  all  possible  circurostHnces 
to  be  disregarded."  Well-known  and  universally  recognized  exceptions 
to  the  general  rule  exist,  as  in  cases  involving  polygamy  or  incest,  for, 
says  Chancellor  Kent,  no  Christian  country  will  recognize  such  mar- 
mges:  2  Kent,  91,  n. 

Stor^,  in  his  Conflict  of  Laws,  p.. 85,  87,  91  and  92,  in  substance 
maintained,  that  whenever  the  laws  of  a  foreign  countrv  are  in  violation 
of  the  laws  of  God,  sound  principles  of  morals,  or  settled  principles  of 
public  policy,  they  will  not  be  recognized. 

Bishop,  in  his  work  upon  Marriage  and  Divorce,  p.  130,  also  refers  to 
cases  which  must  of  necessity  be  exceptional.  Indeed,  the  whole  doctrine 
of  the  law  upon  this  important  subject,  while  it  recognizes  the  law  of 
marriage  as  a  part  of  ihejua  gentium,  as  distinctly  enf()rce8  the  idea  that 
in  the  application  of  the  law,  the  courts  having  jurisdiction  of  a  parti- 
cular case,  must  be  governed  by  the  facts  of  that  case,  and  by  its  opinion 
of  the  applicability  of  the  general  principle  to  the  particular  cause. 

It  is  not  absolutely  necessary  now  for  us  to  dispose  of  this  motion  upon 
a  question  of  law  alone.  Granting  that  the  English  statute  is  now  in 
force,  and  has  been  properly  prove<l,  if  it  could  oe  disposed  of  upon  no 
other  ground,  I  incline  most  strongly  to  the  opinion  that,  in  so  far  as  it 
is  now  sought  to  destroy  this  marriage,  the  enort  must  be  abortive,  for 
upon  grounds  of  public  policy  an  American  court  cannot  recognize  the 
legal  effect  of  this  English  statute. 

The  words  public  policy  may  have  an  unlimited  meaning,  and  there- 
fore, we  pause  here  to  specify  some  of  the  reasons  which  induce  us  to  use 
that  language. 

Marriage  is  universally  regarded  as  the  foundation  stone  of  all  the 
social  relations.  Without  its  existence  the  social  fabric  falls  into  ruins. 
The  nresumption  of  law  is  always  in  its  favor,  and  he  who  contests  its 
valioity  has  the  burden  of  proof  thrown  upon  himself. 

A  religious  test  is  of  all  things  most  objectionable  to  an  American 
l^islator  or  jurist,  and  a  law  which  would  bastardize  issue,  and  destroy 
civil  rights,  upon  the  basis  of  a  difference  of  opinion  in  religion,  could 
not  be  tolerated  in  the  United  States.  The  government  is  one  of  uni- 
versal toleration,  and  its  policv  has  been,  and  is,  to  invite  to  its  hospi- 
table shores,  the  inhabitants  of  all  the  earth.  Foreign  governments  to 
execute  their  own  schemes  may,  indeed,  render  impossible,  marriages  be- 
tween different  classes  of  their  own  subjects;  but  unless  we  are  prepared 
to  give  effect  to  laws,  the  relic  of  other  days,  da^  of  bigotry  and  rank 
intolerance,  and  of  a  policy  as  short  sighted  as  it  was  cruel,  we  will  de- 
clare that  universal  toleration,  hospital ity,saQd  protection,  shall  not  only 
be  proclaimed,  but  shall  also  be  enforced. 

We  shall  not  be  told  that  a  husband  and  &ther  may  come  into  this 
jurisdiction,  make  it  his  domicil,  and  then  when  followed  by  his  wife 
and  children,  shall  deliberately  turn  them  all  out  upon  the  cold  charity 
of  the  world,  proclaiming  that  every  right  has  been  destroyed  by  virtue 
of  an  antiquated  statute.  Seizing  the  principle  that  exceptions  do  exist 
to  the  general  rule  of  law  upon  the  subject  of  foreign  marriages,  sus- 
tained and  fortified  upon  this  point  by  the  opinions  of  text-writers,  jurists, 
and  publicists  the  most  eminent,  we  are  not  to  be  deterred  from  the 
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expression  of  an  opinion  by  any  supposed  international  law,  which  would 
countenance  as  binding  upon  us  an  English  statute,  which,  if  it  does  not 
belong  to  the  class  which  includes  bigamy  and  polygamy,  certainly  de- 
serves to  be  ranked  among  those  laws,  enacted  oy  another  sovereignty, 
which  tend  to  debase  puolic  morals,  and  to  introduce  a  test  utterly  at 
war  with  a  fundamental  principle  of  American  government  If  this 
nation,  in  the  strength  of  its  manhood,  is  to  be  respected ;  if  it  has 
achieved  the  right  to  speak  and  to  be  heard,  its  policy  upon  this  subject 
ought  to  be  marked  and  understood;  and  it  surely  will  entitle  itself  to 
the  grateful  consideration  of  the  civilized  world,  if  it  emphatically  de- 
clares that  upon  the  subject  of  marriage,  and  especially  its  destructiuu, 
it  will  determine  every  case  by  its  own  enlightened  principles  of  morals 
and  of  public  policy,  and  in  such  a  cause  as  this,  upon  the  policy  of 
universal  toleration. 

There  is  another  view  to  be  taken  of  this  cause :  The  English  statute 
has  not  been  proved  according  to  law.  It  may  be  in  force,  but  we  are 
not  absolutely  certain  that  it  has  not  been  qualified,  become  obsolete,  or 
b33n  repealed;  and  therefore  we  are  not  bound  to  r^ard  its  provisions. 
Assume,  however,  that  it  is  in  force,  how  stands  the  cause  upon  the 
evidence? 

Mrs.  Williamson  details  the  circumstances  of  courtship  and  marriage, 
if  .^r  testimony  as  to  cohabitation  and  reputation  of  marriage  is  corro- 
borated bv  several  other  witnesses. 

Upon  the  question  of  the  religious  faith  of  her  intended  husband,  we 
do  not  aCToe  with  the  view  taken  of  the  evidence  by  defendants  counsel 
We  think  Mrs.  Williamson  declares  that  she  told  him  she  would  never 
marry  a  Protestant ;  that  he  wrote  a  letter  to  the  priest,  which  he  showed 
to  the  plaintiff,  informing  him  that  he  was  a  Catholic;  that  he  so  in- 
formed nb  intended  wife  before  marriage,  adding  that  he  had  for  a  long 
time  been  a  Catholic. 

He  was  married  by  a  Catholic  priest  His  children  were  baptized  by 
a  Catholic  priest  in  his  own  house  and  presence.  The  defendant  ad- 
mitted, on  the  hearing,  that  he  took  his  son  James  in  a  carrii^  to  the 
Catholic  chapel  to  be  confirmed  by  the  bishop.  To  the  important  and 
essential  points  in  this  testimony  the  defendant  interposes  an  absolute 
denial,  but  he  stands  alone,  and  as  to  collateral  matters,  he  was  contra- 
dicted in  several  particulars. 

If  a  doubt  existed  as  to  his  relirious  faith,  that  doubt  would  settle  the 
case  in  favor  of  the  wife,  for  as  the  presumptions  of  law  are  in  favor 
of  rather  than  against  marriage,  it  cannot  be  destroyed  by  doubtful 
testimony. 

We,  however,  go  further  than  this,  for  upon  the  evidence  we  have  no 
doubt  that  Williamson  did  represent  himself  to  be  a  Catholic,  and  had 
done  so  for  a  long  time  before  the  celebration  of  the  marriage. 

In  Yelverton  vs.  Yelverton^  4  McQueen's  H.  of  L.  Cases,  p.  862,  Lord 
Wensleydale  said:  ''The  appellant  having  been  born  a  Pn>testaot, 
must  be  deemed  to  have  continued  so,  unless  he  has  done  something  to 
denote  a  change  in  hb  religious  persuasion — and  nothing  of  tliat  kind 
appears." 

And  again :  **  Had  he  said  he  was  a  Roman  Catholic,  it  would  have 
raised  the  question,  reported  to  have  been  decided  by  Baron  Alderson, 
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in  Regina  vs.  Owell,  whether  he  was  estopped  by  his  declaration,  that 
he  was  a  Roman  Catholic.'' 

The  evidence  here,  as  we  have  already  stated,  seems  to  be  at  best  in  a 
doubtful  condition  upon  one  point,  but  the  weight  of  it  seems  to  estab- 
lish the  fact,  that  this  defendant  considered  himself  a  good  enough 
Catholic  to  contract  this  marriage,  to  live  for  sixteen  years  unmolested 
by  any  legal  authority,  to  become  the  father  of  seven  children  by  this 
wife.  Nor  did  the  defendant  discover  how  thorough  a  Protestant  he 
was,  until  it  became  convenient  to  abandon  his  wife,  establish  a  domicil 
here,  and  contract  another  marriage  with  another  woman  in  thb 
country. 

It  gives  me  great  judicial  satisfaction,  to  be  enabled,  upon  the  facts 
before  me,  to  render  a  decision  in  fovor  of  this  wife — ^to  make  this  faith- 
less husband  and  lather,  who  did  not  hesitate  in  fact  to  brand  his  own 
ofiprin^  in  an  open  court  of  justice  as  a  bastard,  to  understand  that 
justice  IS  administered  here,  and  that  his  conduct  does  not  fail  in  the 
most  unequivocal  manner  to  meet  with  the  sternest,  most  uncompromising 
judicial  condemnation. 

Let  an  order  be  prepared  directing  the  defendant  to  pay  for  the  sup- 
port of  his  wife  $6  per  week,  and  let  a  bond  in  the  usual  form  be  also 
prepared  in  the  sum  of  $700,  conditioned  for  the  faithful  performance 
of  this  order. 

Daniel  Dougherty,  Esq.,  for  wife. 

Josq^h  T.  Ford  and  Joseph  A,  Bonham,  Esqs.,  for  respondent 
[Leg.  Int,  Vol.  30,  p.  92.] 

City  vs.  Williamson. 

Propertj  in  the  possession  of  the  wife  will  be  presamed  to  he  the  property  of  her  hus- 
band. The  dalmant  who  had  falsely  claimed  to  he  the  wife  or  defendant  held  to 
this  role. 

Opinion  delivered  March  15, 1873,  by 

Paxson,  J. — This  case  was  heard  before  my  brother  Ludlow  a  few 
weeks  since,  and  resulted  in  an  order  upon  the  defendant  to  pay  $6  per 
week  for  tlie  support  of  his  wife,  and  that  be  enter  security  in  the  usual 
fonn  to  comply  with  said  order.  Instead  of  doing  so  the  defendant  fled 
our  jurisdictiou,  and  is  now  in  contempt  The  guardians  of  the  poor 
then  issued  a  warrant  of  seizure  under  the  act  of  assembly,  under  which 
the  house  and  furniture  of  the  defendant  were  levied  upon. 

On  Saturday  last,  a  motion  was  made  on  behalf  of  the  defendant  to 
quash  the  warrant  This  motion  was  overruled  by  the  court,  upon  the 
ground  that  the  defendant  was  in  contempt,  and  not  entitled  to  be 
heard.  The  motion  to  quash  was  thereupon  renewed  on  behalf  of  Mary 
McNicholla,  who  claims  to  be  the  garnishee.  This  motion  was  also 
overruled.  An  aflidavit  was  then  filed  by  Mary  Williamson,  alleging 
that  the  property  seized  under  the  warrant  belonged  to  her,  and  not  to 
the  defendant  Mary  McNicholls  and  Mary  Williamson  are  one  and 
the  same  person.  This  woman  formerly  lived  with  defendant  and  his 
wife  in  Ireland,  and  was  the  cause  of  their  domestic  troubles.  Subse- 
quently she  came  to  this  country.   The  faithless  husband  and  father 
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deserted  his  wife  and  chUdreo,  followed  Mary  McNicholls  to  this  city,  and 
married  her.  The  whole  of  these  proceediugs  were  reviewed  by  my  brother 
Ludlow,  in  his  very  able  ppinion,  which  it  is  proper  to  say  was  ftilly  con- 
curred in  by  all  the  members  of  the  court.  We  unite  our  condemnation 
to  his  of  the  conduct  of  this  defendant.  The  affidavit  fileil  does  not  aver 
the  marriage  of  the  affiant  with  defendant  The  learned  counsel,  how- 
ever, claimed  upon  the  argument  that  she  was  his  wife.  For  the  pur- 
poses of  this  case  we  will  hold  her  to  all  the  consequences  of  the  relation 
which  is  claimed  for  her.  One  of  these  consequences  is,  that  the  prop- 
erty in  her  possession  is  presumed  to  be  the  property  of  her  husband. 
The  onus  is  upon  her  to  show  that  it  is  her  separate  estate,  and  how  and 
from  whom  she  acquired  it  This,  she  has  not  done.  The  affidavit  is  a 
mere  assertion  that  the  property  is  her  separate  estate,  but  it  conUina 
nothing  to  negative  the  presumption  of  law  that  the  money  to  purchaser 
it  was  supplied  by  her  husband.  This  renders  it  unnecessary  for  us  to 
decide  what  would  be  the  proper  practice  when  a  dbputed  question  of 
fact  is  raised  as  to  the  ownership  of  property  seixed  under  a  warrant  of 
this  description. 
The  warrant  of  seizure  is  confirmed. 


[Leg.  Int,  Vol.  30,  p.  100.] 

Commonwealth  v$.  Powell. 

The  Degleot  of  the  proprietor  of  a  theatre  to  mark  a  seat  "  taken/'  can  give  a  stranger 
DO  right  to  a  seat  which  had  already  been  purchased  by  a  third  party. 

Motion  for  new  trial.  Opinion  delivered  March  22,  1873,  by 
Paxson,  J. — ^This  case  raises  an  interesting  question  touching  the 
rights  of  persons  visiting  places  of  atnnsenieut.  The  defendant  is  a 
special  officer  at  Wood's  museum.  On  the  evening  of  last  Thanksgiving 
day  the  prosecutor,  Oeorge  Keen,  purchased  a  ticket  of  admission  to 
said  museum ;  he  entered  and  took  his  seat  in  tiiat  portion  of  the  build- 
ing for  which  the  ticket  had  been  sold.  At  that  time  there  were  few 
persons  in  the  house,  and  the  ushers  were  commencing  to  mark  the  seats 
as  "  taken."  The  one  selected  by  the  prosecutor  had  not  been  so  marked ; 
but  immediately  upon  his  taking  it  he  was  informed  by  the  defendant 
that  the  said  seat  had  been  sold,  and  requested  at  the  same  time  to  occupy 
another  and  equally  eligible  one  in  the  vicinity.  This  the  prosecutor 
refused  to  do;  whereupon  the  defendant  forcibly  removed  him.  For 
doing  so  the  defendant  was  prosecuted  and  convicted  of  an  assault  and 
battery. 

A  visitor  at  a  theatre  or  other  place  of  amusement  is  entitled  to  a  seat 
This  right  to  some  extent  depends  upon  the  character  of  hb  ticket  If 
for  a  reserved  seat,  he  has  a  right  to  that  particular  seat  If  not 
reserved,  then  to  any  one  he  may  find  unoccupied,  and  which  had  not 
previously  been  sold  to  another.  I  instructed  the  jury  that  if  the  proj>e- 
cutor  selected  a  seat  in  that  portion  of  the  building  called  for  by  his 
ticket,  and  that  there  was  nothing  upon  the  said  seat  to  indicate  that  it 
was  "taken,"  and  no  notice  had  in  fact  been  given  prosecutor  prior 
thereto  that  it  had  been  sold  to  some  one  else,  he  had  a  right  to  occupy 
it,  and  the  act  of  the  defendant  in  ejecting  him  therefix)m  was  an  assault 
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and  battery.  Subsequent  reflection  has  satisfied  me  that  it  b  not  so 
much  a  question  of  notice,  as  of  whether  there  had  been  an  actual  bona 
fide  sale  of  that  particular  seat  to  a  third  party.  If  so,  no  neglect  on 
the  part  of  the  proprietor  of  the  museum-  in  marking  said  seat  as 

taken  "  could  give  the  prosecutor  a  right  to  that  which  some  one  else 
bad  previously  bought  and  paid  for.  It  will  be  seen  that  my  instructions 
were  too  broad.  The  jury  may  have  been  misled.  For  this  reason  the 
defendant  must  have  a  new  trial.  Next  to  being  right,  nothing  afibrds 
me  so  much  pleasure  as  to  correct  a  mistake. 

The  rule  to  show  cause  why  a  new  trid  should  not  be  granted  is 
allowed,  and  the  same  rule  is  now  made  absolute.  ' 


[Ug.  im,  VoL  so,  p.  IM.] 

DUHKUrG's  ApPKAL. 

1.  Wlien  a  plan  has  been  lent  baek,  after  a  hearing,  to  the  board  of  worweyon  for 
recooiiaenUaoQ,  and  the  board  haying  reconsidered  it,  and  by  reeolotion  oonfirmed 
it  a«:aio,  this  is  not  a  final  juilgment,  but  a  person  interested  may  take  an  appeal 
to  the  Quarter  Sessions. 

%,  The  presumption  is  that  the  plan  of  the  board  is  a  proper  one,  and  the  court  ought 
to  be  satisfied  of  clear  mistake  or  abuse  of  power  before  they  will  reverse  it 

In  the  matter  of  revision  of  plan  of  Ridge  avenue  from  Thirty-third 
street  to  Laurel  Hill  Cemetery. 

Appeal  of  C.  H.  Duhriug,  from  the  plan  adopted  by  the  board  of  sur- 
veys, widening  Ridge  avenue. 

Opinion  delivered  May  2, 1873,  by 

Allison,  P.  J. — Ridge  avenue  as  originally  laid  out,  is  sixty  feet  in 
width,  with  thirty-four  feet  of  roadway,  and  sidewalks  of  thirteen  feet 
on  each  side. 

In  July,  1^72,  city  councils,  by  resolution,  directed  the  department 
of  surveys,  to  prepare  plans  for  the  widening  of  Ridffe  avenue  to  one 
hundred  feet,  from  Thirty-third  street  to  Laurel  Hill  Cemetery,  revising 
lines  and  grades  of  contiguous  streets.  A  plan  was  adopted  by  the  board 
widening  the  avenue  twenty  feet  on  each  side  of  the  lormer  allignroent 
of  the  road  or  avenue;  to  this  plan  Mr.  C.  H.  Duhring  objected,  for  the 
reason  that  it  would  do  great  injury  to  the  property  of  the  estate  of 
Henry  Duhring,  deceased,  taking  ground  over  nine  hundred  feet  in  length 
by  twentT  feet  in  width  from  the  frontage  on  the  avenue,  subjectme 
them  to  loss  and  the  city  to  heavv  damages.  He  contends  that  it  would 
be  better  to  take  all  of  the  forty  feet  A'om  ground  on  the  west  side  of  the 
avenue,  »nd  urges  in  support  of  this  position,  that  the  park  commis- 
sioners have,  by  resolutiou  of  their  board,  voted  to  widen  the  avenue  at 
this  point  forty  feet,  on  the  park  side,  from  Thirty-third  street  to  the 
cemetery,  thus  anticipating;  the  action  of  the  councils  of  the  city,  who, 
by  the  act  of  April  14,  1868,  are  directed  to  lay  out  an  nvmre  not  less 
than  one  hundred  feet  in  width,  as  one  of  the  streets  of  tl  o  <ity,  as  a 
boundary  of  the  park,  upon  the  eastern  side  of  the  river,  fn»ni  ih*^'  inter- 
section of  Pennsvlvania  avenue  and  Thirty-third  street,  nortijward  along 
the  boundary  of  the  park  to  the  Schuylkill  river. 

It  is  admitted  that  this  action  on  the  part  of  the  park  commissioners 


Digitized  by  Google 


182  PHILADELPfflA  REPORTS. 

iB  not  bindiDg  on  the  city,  and  that  councils  have  not  accepted  or  ap- 
proved of  it,  and  that  as  it  now  stands,  they  cannot  be  compelled  to 
r^ard  this  strip  proposed  to  be  taken  from  the  park,  of  forty  feet  wide, 
as  a  part  of  the  avenue  ta  be  widened  to  one  hundred  feet.  The  plan 
of  the  board  of  surveys  contemplates  taking  but  one-half,  or  twenty 
feet  of  it. 

The  appeal  of  Mr.  Duhring  was  brought  into  court,  but  without 
hearing,  by  agreement,  and  at  the  request  of  parties,  was  sent  back  or 
allowed  to  be  taken  back  to  the  board  for  re-examination.  There  was 
no  hearing  on  the  merits,  and  therefore  no  case  before  the  court,  upon 
which  they  could  make  a  decree,  confirming  the  plan  as  submitted  ''after 
a  hearing,"  or  remand  it  back  to  the  board  of  surveyors  for  reconsidera- 
tion and  revision. 

The  point  made  by  the  city  solicitor,  against  the  authority  or  jurisdic- 
tion of  the  court,  to  hear  the  case,  as  it  now  stands,  does  not  fairly  arise, 
but  if  the  plan  had  been  sent  back  afUr  a  hearing  by  the  court,  for 
reconsideration  and  revision,  is  the  point  well  taken,  that  the  board  hav- 
ing reconsidered  the  plan,  and  by  resolution  voted,  that  it  should  be  con- 
firmed as  reported, ''  therefore,  that  the  board  of  surveyors  adhere  to 
their  action  of  October  21, 1872,"  a  final  judgment  upon  the  plan,  or 
may  a  person  interesteid  appeal  from  such  a  judgment  to  the  Ck>urt  of 
Quarter  Sessions? 

On  a  former  occasion,  the  (question  of  the  right  of  appeal  under  the 
second  and  third  sections  of  the  act  of  June  6, 1871,  P.  L.  1353,  was 
considered  and  decided  iu  favor  of  the  right.  The  difficulty  grew  out 
of  the  contradictory  language  contained  in  these  sections,  the  second  sec- 
tion saying,  the  confirmation  of  the  board  should  be  final  and  conclusive, 
and  without  appeal ;  which  was  immediately  followed  in  the  next  section 
hy  the  declaration  that  an  appeal  may  be  taken  to  the  Court  of  Quarter 
Sessions  within  three  months  after  the  board  of  surveyors  shall  have 
finally  confirmed  any  plan  aa  aforesaid.  The  last  clause  was  regarded 
upon  the  subject  of  an  appeal,  as  a  repealing  clause,  as  to  that  which 
had  preceded  it;  the  two  could  not  stand  together;  both  related  to  the 
same  subject-matter ;  plans  of  surveys  and  regulations  is  the  term  first 
employed,  and  the  appeal  is  next  given  from  any  plan  as  aforesaid,  finally 
confirmed  by  the  board  of  surveyors.  It  is  clear  to  our  mind,  that  the 
appeal  is  of  right,  within  three  months  after  confirmation  by  the  board. 
Their  confirmation  is  final,  unless  before  the  expiration  of  mree  months 
the  appeal  is  taken. 

What  further  interpretation  is  to  be  given  to  this  clause,  which  enables 
a  party  to  remove  his  case  into  the  Quarter  Sessions  for  hearing  ?  As 
already  stated,  the  claim  is  made,  that  after  the  court  has  given  to  the 
question  a  hearing,  and  they  do  not  confirm,  they  are  to  remand  it  back 
generally,  for  reconsideration  and  revision,  and  that  there  all  power  of 
the  court  terminates.  If  this  is  so,  then  the  appeal  is  a  mere  shadow; 
it  is  not  of  the  slightest  value  to  the  citizen,  that  he  may  bring  his  case 
before  a  superior  tribunal,  with  such  limited  power  of  correction  as  this 
would  imply.  To  send  a  plan  back  without  instructions,  as  to  change 
or  alteration,  will  be,  in  most  cases,  to  have  a  vote  of  the  board,  such  as 
was  given  upon  this  plan,  namely,  the  board  adheres  to  its  former  action ; 
just  this,  and  nothing  more.    We  think  this  is  contrary  to  reason,  and 
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coDtrary  to  die  Bpirit  of  the  act.  It  is  certaiDlj  contrary  to  the  system 
of  confutation  of  plans,  so  far  back  that  the  memory  of  man  runs  not 
to  the  contrary.  It  is  evident,  that  in  the  attempt  to  make  a  radical 
change  in  a  practice  so  conservative  in  its  efifecty  and  of  such  great  value 
to  the  citizen,  the  Legislature  paused,  went  back  upon  that  which  had 
been  unadvisedly  done,  and  in  effect  declared,  that  the  appeal  should 
remain  as  heretofore.  We  cannot  agree  that  the  appeal  should  only 
have  value  in  it  so  far  as  to  confirm  the  order  of  the  board  of  surveyors, 
and  be  wholly  without  saving  virtue  if  the  court  disagreed  with  them, 
and  decided  that  the  right  was  with  the  appellant.  An  appeal,  there- 
fore, carries  with  it  the  right  to  send  a  plan,  as  had  always  been  done, 
back  with  instructions ;  or  to  return  it  to  the  board,  generally  with  a 
right  of  appeal  from  each  decision  or  judgment  of  the  surveyors.  When 
sent  to  the  surveyors  with  instructions,  the  right  to  enforce  obedience  by 
mandamus  follows.  The  language  of  the  act  will  fully  bear  out  the  con- 
struction we  place  upon  it.  A  reconsideration  means  not  only  a  review 
of  the  mind,  a  second  consideration,  but  an  annulment;  a  revision;  and 
to  revise  is  to  alter  and  amend,  as  well  as  to  review  and  re-examine;  so 
that  when  a  plan  is  returned  to  the  board  to  reconsider  and  revise  the 
same,  it  implies,  that  the  court  may  order  in  what  particulars  they  shall 
annul  and  rescind,  as  well  as  alter  and  amend  the  plan ;  in  this  consists 
the  principal  value  of  an  appeal,  ^vithout  it  there  is  no  control  of  the 
board  of  surveyors,  and  to  send  the  plan  back  to  them  to  revise  and 
reconsider  at  their  discretion,  would  carry  with  it  an  advisory  right  only. 
We  do  not  construe  the  law  as  implying  no  more  than  this,  but  on  the 
contrary,  that  upon  appeal,  that  which  had  been  done  in  time  past, 
might  continue  to  be  done  in  the  future,  and  the  confirmation  of  the  plan 
as  adopted  by  the  surveyors,  or  its  alteration,  is  within  the  power  of  the 
court 

To  this  we  desire  to  add,  that  at  all  times  a  respectful  consideration 
should  be  given  to  the  action  of  the  board ;  the  presumption  is,  that  their 
plan  is  a  proper  plan,  and  in  every  case  the  court  ought  to  lie  fuUj 
satisfied  of  clear  mistake  or  abuse  of  power,  before  reversing  the  action 
of  the  surveyors,  who,  by  education  and  experience,  are,  of  all  othersi 
specially  qualified  to  best  perform  the  often  embarrassing  and  difficult 
duties  of  their  office. 

Upon  the  plan  which  is  the  subject  of  the  present  controversy,  we 
have  only  to  say,  that  it  has  not  been  shown  beyond  a  fair  question,  that 
it  ought  to  be  changed.  The  widening  of  the  avenue  requires  that  there 
shall  be  an  oil&et  in  the  street,  and  the  board  have  decided,  that  it  is 
best  that  it  should  recede  twenty  feet  on  each  side  of  the  road,  and  ia 
the  statement  of  Mr.  President  Smedley,  one  fact  is  made  to  appear, 
which,  we  think,  ought  to  be  conclusive  upon  the  question :  that  is,  thai 
if  the  avenue  is  widened,  taking  the  entire  forty  feet  from  the  west  side» 
the  eastern  line  being  continued  as  now  established,  will  require  on  the 
one  hundred  feet  avenue,  footways  of  twenty  feet  in  width,  which  would 
extend  the  footway  on  the  eastern  side  seven  feet  into  the  roadway, 
beyond  those  now  constructed  below  Thirty-third  street;  this  would  not 
ODly  lie  a  serious  blur  in  the  plan,  but  a  more  serious  inconvenience  to 
the  public  traversing  the  roadway  of  the  avenue. 

The  question  of  damages  Mr.  Duhring  can  have  presented  to  a  jury 
for  their  determination. 
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The  exceptions  are  dismiflBed,  aod  the  plan  as  adopted  bj  the  board 
of  surveyors  is  confirmed. 
B.  Rundle  Smith  and  David  W.  Sellers,  Esqs.,  for  the  exceptant 
R.  N.  Willson,  Esq.,  contra. 

[Leg.  Int.,  Vol.  30,  p.  160.] 

Commonwealth  vi.  Taylor. 

Where  the  Jadge  mistook  the  evidence  in  his  charge  a'  new  trial  granted. 
OiHnion  delivered  May  10, 1873,  by 

Paxson,  J. — The  defendant  moved  for  a  new  trial  in  the  above  case, 
and  assi^ed  a  number  of  reasons  in  support.of  his  motion.  One  of  said 
reasons  is  as  follows : 

^  The  jud^  mbtook  the  evidence  of  Messrs.  Warburton,  Qreene,  Tag- 
gart,  Rees,  Widener,  Porter  and  Tittermary,  and  instructed  the  jury 
with  reference  to  the  same,  as  follows : 

^  It  will  be  for  the  jury  to  say,  whether,  upon  the  face  of  the  article  in 
question,  aided  by  this  innuendo,  and  the  evidence  offered  in  support  of 
it,  they  are  satisfied  beyond  a  reasonable  doubt  that  the  allied  libel 
meant  to  include  the  prosecutor  among  those  who  contributed  to  the 
fund  for  the  assassination  of  Brooks.  A  number  of  witnesses — Mr. 
Warburton,  Enoch  W.  C.  Greene,  John  R.  Taggart,  Jas.  Rees,  Peter 
A.  B.  Widener,  Charles  A.  Porter,  and  Mr.  Tittermary,  say,  that  they  so 
underdood  it" 

This  paragraph,  prepared  in  the  haste  of  a  jury  trial,  and  which  was 
intended  as  a  condensation  of  the  testimony  of  the  witnesses  referred  to 
upon  this  point,  was  inadvertently  framed  so  as  to  express  a  different 
meaning  from  what  I  intended  to  convey  to  the  jury.  The  error  is  in 
the  italicised  portion,  being  the  last  five  words.  The  witnesses  said  they 
understood  David  H.  Lane,  the  prosecutor,  to  be  the  David  Lane  men- 
tioned in  the  article.  But  they  did  not  say  that  they  understood  the 
article  in  the  Press  to  charge  Mr.  Lane  with  being  one  of  those  who 
*'  contributed  to  the  fund  for  the  assassination  of  Brooks." 

I  will  not  pause  to  inquire  as  to  the  effect  of  this  portion  of  the  charge 
upon  the  jury.  It  may  have  influenced  them  adversely  to  the  defend- 
ant ;  and  because  it  may  have  done  so,  he  must  have  a  new  triaL 

Tliis  view  of  the  case  renders  it  unnecessary  to  consider  the  remaining 
reasons  filed  in  support  of  the  motion. 

The  rule  to  show  cause  why  a  new  trial  should  not  .be  granted  is 
allowed,  and  the  same  rule  is  now  made  absolute. 

IHstriet  AUometf  Mann  for  the  Commonwealth. 

J.  H.  Oendell,  Esq.,  and  Hon.  Benj.  H,  Brewster,  for  defendant 

[Leg.  Int,  Vol.  30,  p.  300.] 

Commonwealth  vs.  Brown. 

A  partner  cannot  be  indicted  for  forgery  of  an  initmment  of  writing  with  intent  te 
defraud  the  copartnership. 

Motion  for  new  trial.    Opinion  delivered  June  13, 1873,  by 
Peirce,  J. — ^The  defendant  was  charged  with  having  ferged  and 
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uttered  an  instrumeut  of  writing  purporting  to  be  a  bill  of  sale  and  re- 
ceipt as  follows,  viz. : 

Pittsburgh,  May  16,  1872. 

Mem.  McClearj  A  Brown,  Philada. 

Bought  of  Rinebart  &  Stevens. 
72tMunof  Kio  Coffee. 

11  808 

'll8— 11,690@22  •2671.80 
25.80 


12546.00 


50  bags  8,198 
26    "  3,610 

11,808 

Received  payment, 

RiNEHART  &  StEYENB, 

per  Armstrong. 

The  first  two  counts  of  the  indictment  chained  it  to  have  been  made 
and  uttered  to  the  prejudice  of  the  ri^ht  of  William  McCleary,  one  of 
the  firm  of  said  McCleary  &  Brown,  with  an  intent  to  defraud.* 

And  the  last  two  counts  of  the  indictment  charged  it  to  have  been 
made  and  uttered  to  the  prejudice  of  the  right  of  said  firm  of  Rinebart 
A  Stevens. 

Forgery,  at  common  law,  is  defined  by  Sir  William  Blackstone,  as  the 
fraudulent  making  or  alteration  of  a  writing  to  the  prejudice  of  another's 
rights ;  and  by  Mr.  East  as  the  false  making  or  altering  or  uttering, 
nuUo  animo,  of  any  written  instrument  for  the  purpose  of  fraud  and 
deceit.  The  offence  is  consummated  by  the  false  making  of  the  instru-^ 
ment,  with  the  intent  to  defraud  without  any  uttering. 

To  utter  and  publish  an  instrument  is  to  declare  or  assert  directly  or 
indirectly,  by  words  or  actions,  that  it  is  good. 

There  was  no  evidence  given  at  the  trial  tending  to  show  an  intent  to 
defraud  Riuehart  A  Stevens,  or 'that  in  any  way  the  forged  instrument 
was  to  the  prejudice  of  their  rights.  Our  inquiry,  then,  is  relative  to 
the  evidence  given  in  support  of  the  first  two  counts  of  the  indictment. 

The  evidence  showed  that  the  defendant  Brown,  and  William 
McCleary,  who  was  alleged  to  have  been  prejudiced  and  defrauded  by 
the  forged  instrumeut,  were  partners  in  business,  trading  as  McCleary 
A  Brown. 

It  was  proved  at  the  trial  that  the  defendant  had  gone  to  Western 
Pennsylvania  to  collect  money  belonging  to  the  firm,  and  that  instead 
of  returning  the  money  to  the  firm  he  alleged  that  he  had  invested  it  in 
the  purchase  of  coffee  for  the  firm,  and  produced  to  his  partner  the 
ibr^fed  bill  of  sale  and  receipt  as  evidence  tnat  he  had  done  so. 

Jm  this  forgery,  either  at  common  law  or  within  the  meaning  of  our 
statute,  which  enacts,  that,  "  if  any  person  shall  fraudulently  sign,  make, 
alter,  utter  or  publish,  or  be  concerned  in  the  fraudulently  making, 
i^^nin^,  altering,  or  publishing  any  written  instrument  other  than  note?, 
bills,  checks,  or  drafts  already  mentioned,  to  the  prejudice  of  another's 
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right,  with  intent  to  defraud  any  pereoa  or  bodj  corporate,  or  shall 
fraudulently  cause  or  procure  the  same  to  be  done,  he  shall  be  guilty 
of  a  misdemeanor." 

The  word?,  "  any  written  instrument,"  are  without  doubt  suffidently 
comprehensive  to  embrace  the  forged  instrument  in  this  case.  And 
such  an  instrument  was  made  the  subject  of  an  indictment  in  Sex  m 
Martin,  7  Carrington  and  Payne,  549. 

In  that  case  the  defendant  asked  his  employer  to  give  him  £4  to  buy 
settledated  striking  acid,  to  be  used  in  the  employer's  tanning  businesSy 
which  the  defendant  superintended.  The  employer  eave  him  the  money, 
and  about  four  davs  after  the  defendant  delivered  to  hb  employer  a 
forged  receipt,  as  follows,  viz. : 

May  4,  Mr.  Martin 

Bought  of  Lang  &  Son, 

Wholesale  Druggists,  Bristol. 
Six  quarts  of  settledated  striking  acid. 

Settled  £4.  Sam.  Hughes. 

The  counsel  for  the  defendant  objected  that  there  was  no  evidence  of 
an  intent  to  defraud  the  employer,  as  he  had  already  parted  with  the 
money  under  a  false  representation,  and  the  offence,  if  any,  was  that  of 
obtaining  money  under  false  pretences.  But  Patterson,  J.,  told  the  jury 
that  if  they  believed  the  defendant  to  have  uttered  the  forged  receipt  for 
the  purpose  of  deceiving  his  employer,  that  he  had  applied  the  £4  to  the 
purpose  for  which  he  had  obtamea  it,  such  purpose  being  a  mere  pre- 
tence and  fraud,  they  might  find  him  guilty  of  uttering  with  intent  to 
defraud  her.  The  jurpr  found  the  defendant  guilty,  and  upon  a  case  re- 
served, upon  the  question  whether  the  learned  judge  was  right  in  direct- 
ing the  jury  as  nhove  stated,  the  fifteen  judges  were  unanimously  of 
ppiuion  that  the  direction  was  right. 

It  appears  from  the  above  case,  and  from  well-settled  principles  of  the 
law,  that  if  the  defendant  had  been  in  the  employment  of  McCleary, 
who  was  alleged  to  have  been  defrauded,  that  the  conviction  in  this  case 
would  have  been  right  But  it  is  affected  by  the  fact  that  the  defend- 
ant was  a  partner  of  McCleary,  and  the  money  received  by  him  was 
partnership  money. 

If  the  defendant  had  been  indicted  for  stealing  the  money,  which  it  is 
alleged  he  fraudulently  appropriated  to  his  own  use,  he  could  not  be 
convicted  of  it,  because  joint  tenants  or  tenants  in  common  of  a  chattel 
cannot  be  guilty  of  stealing  such  chattel  from  each  other.  Thus,  if  A 
and  B  be  joint  tenants  or  tenants  in  common  of  a  horse,  and  A  take  the 
horse  even  animo  furandi,  yet  it  will  not  be  felony,  because  one  tenant 
in  common  taking  the  whole,  only  does  that  which  he  may  do  by  law. 
(2  Russell  on  Crimes,  86.) 

And  this  is  so,  though  a  man  may  be  guilty  of  larceny  in  stealing  his 
own  g  >ods.  If  A  bail  goods  to  B,  and  afterwards,  animo  fnrandi,  take 
the  goods  from  B  with  an  intent  to  charge  him  with  the  value  of  them, 
it  is  felony,  for  there  is  a  suflScient  temporary  special  property  in  the 
bailee  to  support  the  indictment    Idem,  87. 

The  general  maxim  h.furtum  nan  est  uhi  initium  habet  detentionis  per 
dominium  rei.    In  Regina  vs.  Daind  Pratt,  26  English  Law  and  Equity 
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Reports,  574,  the  prisoDer  assigned  his  ffoods  to  trustees  for  the  benefit 
(it  his  creditors;  but  before  the  trustees  had  taken  possession,  and  while 
the  prisoner  remained  in  possession  of  them,  he  removed  the  goods,  in- 
tenduig  to  deprive  his  creditors  of  them.  The  jury  found  that  the  goods 
were  not  in  bis  possession  as  agent  of  the  trustees.  Held,  that  he  was 
not  guilty  of  larceny. 

In  England  it  required  a  special  statute  (3  and  4  Victoria,  chapter  3) 
to  make  the  members  of  a  banking  copartnership  liable  to  indictment 
for  stealing  the  money  or  effects  .of  the  copartnership,  or  for  perpetrating 
a  forgery  in  firaud  of  the  copartnership. 

It  seems  that  a  person  who  is  a  shareholder  in  a  joint  stock  bank,  and 
who  knowingly  utters  a  forged  acceptance  to  that  bank,  cannot  be  con- 
victed on  counts  laying  an  intent  to  defraud  R.  B.,  another  of  the  share- 
holders, "  and  others."    Retina  vs.  Cooke,  8  Carrington  and  Payne,  586. 

In  that  case  Patterson,  J.,  said :  "  With  respect  to  the  counts  layine  an 
intent  to  defraud  the  companv,  of  which  the  prisoner  was  himself  a 
partner,  I  do  not  think  it  would  be  safe  to  rely  on  them." 

As  we  have  no  statute  making  a  partner  liable  to  indictment  for  felony 
in  fraudulently  appropriating  the  money  of  the  partnership  to  his  own 
use,  or  making  a  partner  liable  to  indictment  for  forgery  of  an  instru- 
ment of  writing  with  intent  to  defraud  the  copartnership,  the  case  of  the 
defendant  comes  within  the  principle  of  the  cases  above  cited.  It  was 
my  duty,  therefore,  to  have  instructed  the  jury  under  the  evidence,  to 
have  acquitted  the  defendant. 

In  doubtful  questions  of  law,  as  well  as  in  doubtful  questions  of  fact, 
a  defendant  in  favore  libertcUia,  is  entitled  to  the  benefit  of  the  doubt 

The  verdict  is  set  aside,  and  a  new  trial  is  granted. 

L.  R.  Fischer,  Esq.,  and  Wm.  B.  Mann,  fiq.,  District  Attorney,  for 
Commonwealth. 

Tkoa.  J.  Diehl  and  L.  C.  Cassidy,  Esqs.,  for  defendant 

[Leg.  Ini,  Vol.  30,  p.  201.] 
COMMONWEALTH  V8.  RoOEltS. 

The  court  not  oonddering  the  yerdiot  againat  the  evideDoe  or  the  weight  of  the  eri- 
dence  will  not  grant  a  new  trial. 

Sur  charge  murder.  Motion  for  a  new  trial.  Opinion  delivered  June 
13, 1873,  by 

FiNLETTEB,  J. — ^Tho  defendant  was  convicted  of  murder  in  the  second 
degree,  whereupon  a  motion  for  a  rule  for  a  new  trial  was  made  on  hb 
behalf.  The  sickness  of  both  of  his  counsel  prevented  an  earlier  deter- 
minatioii  of  this  motion.  The  reasons  filed  will  be  considered  in  their 
order. 

The  first  is,  "Because  the  verdict  is  against  the  law." 

There  was  no  evidence  of  provocation  or  of  a  contest  The  wounds 
inflicted  upon  the  deceased,  and  which  were  necessarily  mortal,  indicated 
an  intpnt  to  take  life,  or  to  inflict  great  bodily  harm.  The  homicide 
was  therefore  murder.  It  could  not  be  less.  The  verdict  found  the 
lowest  grade  of  murder,  and  if  there  be  error  in  this  it  is  upon  the  side 
of  mercy,  and  in  favor  of  the  defendant 

The  second  is,  "  Because  the  verdict  was  against  the  evidence  and 
weight  of  the  evidence." 
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A  careful  coDsideratioo  of  the  evidence  and  of  the  arguments  of  the 
learned  counsel  has  failed  to  convince  us  that  the  jury  erred  The  tes- 
timony was  indeed  circumstantial,  but  such,  as  in  our  opinion,  led  inevi- 
tably to  the  conclusion  that  the  defendant,  and  he  alone,  inflicted  the 
injuries  whereof  John  Tweedie  died.  It  consisted  entirely  of  the  acts 
and  conversation  of  the  defendant  at  and  about  the  time  the  injuries 
must  have  been  inflicted.  It  wasffiven  by  his  fellow-officers  and  other 
occupants  of  the  station-house.  Ine  witnesses,  if  not  friendly  to  him, 
were  not  hostile,  and  we  can  find  nothing  in  the  case  to  cast  a  shadow 
upon  their  integrity.  The  verdict  is  in  accord  with  the  evidence  and 
the  weight  of  the  evidence." 

The  mird  is,  Because  the  learned  court  erred  in  overruling  the  de- 
fendant's objection  to  the  question  by  .the  District  Attorney:  Could 
the  wounds  in  the  shoulder  be  inflicted  by  an  instrument  like  tbisf ' 
(Stick  shown  to  witness,  Dr.  6ha[deigh.) 

We  do  not  exactly  understand  the  nature  of  the  objection  to  this  ques- 
tion. It  was  not  shown  in  the  argument  Dr.  Shajpdeiffh  made  the  pod 
mortem  examination.  He  was  cdled  a^  an  expert  m  all  matters  touch-* 
ing  the  death  of  the  deceased.  The  cause  of  death,  whether  natural  or 
violent  The  nature  i^nd  character  of  the  wounds,  whether  self-inflicted 
or  otherwise.  The  means  used,  whether  fire-arms  or  cutting  or  blunt 
instrument,  were  all  matters  upon  which  he  was  a  competent  witness. 
How  then  can  the  exhibition  of  an  instrument  of  anv  kind,  followed  b^ 
the  question  of  the  District  Attorney,  be  objectionable?  How  could  it 
improperly  affect  tlie  defendant?  It  might  tend  to  show  the  means  by 
which  the  violence  was  inflicted.  It  could  not  in  any  degree  tend  to^ 
show  the  defendant's  connection  with  that  violence  until  the  Common- 
wealth had  traced  it  to  his  possession.  The  witness  had  shown  that  the 
deceased  died  from  violence.  How,  in  what  manner,  and  by  what 
means  that  violence  was  inflicted,  were  necessary  and  proper  subjects  of 
inquiry.  All  the  surroundings  of  a  homicide  may  be  ^iven  in  evidence. 
The  Common W3alth  subsequently  proved  that  this  stick  was  kept  in  a 
desk  within  a  few  feet  of  the  very  spot  in  which  the  deed  was  committed, 
and  was  seen  there  a  very  short  time  before.  It  was,  moreover,  shown 
to  be  accessible  to  whomsoever  might  visit  the  cell  in  which  the  homi- 
cide occurred,  and  was  found  afterwards  in  an  ash  heap  some  distance 
from  where  it  had  been  kept.  We  cannot  see  that  there  was  error  in 
the  ruling  of  the  court 

The  fourth  is,    Affler-discovered  testimony." 

We  have  no  means  of  knowing  the  nature  and  character  of  this  testi- 
mony, except  from  the  statement  of  counsel  upon  the  argument,  that  it 
was  evidence  to  show  that  the  officers  were  not  playing  cards  on  that 
night,  as  sworn  to  by  one  of  the  witnesses  for  the  Commonwealth.  If 
this  testimony  were  of  substance,  it  cannot  be  regarded  in  the  light  of 
after-discovered  testimony.  It  was  within  the  reach  of  the  defendant 
before  and  at  the  time  of  the  trial.  We  cannot  see  how  it  could  have 
availed  the  defendant  if  it  had  been  produced.  It  would  have  contra- 
dicted no  material  part  of  the  evidence;  and  it  is  not  pretended  that  the 
witness  was  recklessly  or  corruptly  false  in  the  statement  proposed  to  be 
met  by  this  "  after-discovered  testimony." 

The  fifth  is,  "  Because  from  the  evidence  the  only  time  the  act  coul J 
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have  been  committed  was  at  or  about  twelve  o'clock  midnight,  and  it 
was  proven  that  the  deceased  reached  for  water  two  hours  after  this, 
which  he  could  not  have  done  had  he  been  then  injured/' 
The  evidence  in  reference  to  this  matter  is  as  follows :  Walters  says, 
I  saw  him  again  between  one  and  two  o'clock  in  the  morning.  I  saw 
him  with  his  bead  tied  up.  He  came  up  to  the  door  and  I  gave  him  a 
driuk  of  water.  He  took  the  water.  I  asked  him  what  was  the  matter. 
He  said  he  felt  sick.  It  was  atler  Sergeant  Rogers  brought  the  keys 
back  that  I  gave  Tweedie  the  water.  He  came  and  took  it.  That  was 
the  time  he  said  he  felt  sick.  H^'  made  no  complaint  of  ill-treatment  as 
I  heard.  I  had  the  keys  all  night ;  no  one,  of  my  own  knowledge,  was 
in  the  cell  between  the  time  I  put  Murphy  out  (about  eight  o'clock)  and 
morning.  I  gave  the  keys  during  the  night  to  Sergeant  Rogers ;  after 
twelve  o'clock." 

Dr.  Shapleigh  savs,  "  The  injury  to  the  arms  must  necessarily  render 
them  powerless,  .although  a  person  could  use  the  fore-arm,  but  with  a 
paralysis  of  the  muscles  there  would  be  no  force  or  power." 

This  testimony  does  not  show  that  it  was  impossible  for  the  deceased 
to  take  a  drink  of  water  after  he  had  received  the  injuries.  If  it  had  it 
bj  no  means  shows  that  the  defendant  did  not  inflict  then.  It  would  . 
only  show  that  the  witness  was  mistaken  a^  to  the  time  he  did  an  unim- 
portant act,  and  one  which  he  doubtless  did  many  times  every  night. 
In  any  event  the  jury  have  passe^l  upon  this  with  ail  the  other  facts  of 
the  case. 

The  rule  for  a  new  trial  is  refused. 

Wm,  B.  Mann,  Esq.,  District  Attorney,  for  the  Commonwealth. 
/.  T,  PraU  and  2>.  W.  O'Brien,  Esq?.,  for  defendant. 

[Leg.  lot,  Vol.  30,  p.  201.] 

Commonwealth  m.  Smfth. 

New  trial — Evidence — Alleged  insanity  of  the  prisoner. 

Rule  for  new  trial.   Opinion  delivered  June  13, 1873,  by 
FiNLETTER,  J. — Thirteen  reasons  have  been  filed  for  a  rule  for  a  new 
trial.   It  is  unnecessary  to  consider  more  than  the  one  which  has  refer- 
ence to  what  the  district  attorney  said  to  the  jury  in  his  closing  argu- 
ment, which  is  as  follows: 

.  "Gentlemen  of  the  jury,  you  can  make  no  mistake  in  convicting  this 
defendant,  but  you  may  make  a  mistake  in  acquitting  him.  If  he  be 
sane  now,  and  was  sane  at  the  time  of  the  commission  of  the  oflence,  the 
verdict  will  be  right.  If,  however,  he  be  insane  now,  or  was  insane  at 
the  time  of  killing,  the  Governor,  the  court,  and  I,  will  secure  a  com- 
mission to  inquire  into  these  facts,  and  will  see  that  no  injustice  be  done 
to  him." 

The  jury,  after  a  consultation  of  about  half  an  hour,  rendered  a  ver- 
dict of  guilty  of  murder  in  the  first  degree. 

The  district  attorney  with  an  honorable  fairness  becominor  his  posi- 
tion, admitted  upon  the  argument  that  this  language  was  calculated  to 
affjct  the  minds  of  the  jury,  and,  in  all  probability,  induced  the  verdict. 
He,  moreover,  joinecl  with  the  counsel  of  defendant  in  requesting  the 
verdict  to  be  set  aside. 
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We  must  assume,  in  an  application  like  this,  that  the  langua^  of  the 
district  attorney  had  the  effect  upon  the  jury  which  it  was  likely  to 
produce. 

It  was  calculated  to  lead  the  jury  away  from  the  consideration  of  the 
question  of  insanity.  When  we  consider  that  there  were  fitleen  wit- 
nesses upon  that  question  alone,  and  that  the  juij  consulted  about  half 
an  hour,  it  is  but  just  to  their  fairness  and  intelligence  to  conclude  that 
they  did  not  believe  it  to  be  their  duty  to  inquire  into  the  sanity  of  the 
defendant 

There  never  was,  perhaps,  a  case  which  called  for  more  thorough  and 
intelligent  investigation  than  this.  The  evidence  covered  the  almoet 
daily  life  of  the  defendant  for  years,  and  had  reference  to  hb  domestic, 
social,  business,  and  religious  relations,  and  to  his  habits  of  body  and 
mind,  as  shown  by  his  acts  and  conversation.  It  moreover  bore  unmis- 
takable marks  of  honesty  and  truthfulness,  whatever  might  be  its  value 
or  effect 

We  are  of  the  opinion,  that,  in  all  cases  where  the  question  of  insanity 
is  fairly  raised  by  the  facts,  the  testimony  of  science  should  be  called  in, 
if  attainable,  to  aid  in  ascertaining  the  truth.  In  this  case  we  especially 
think  this  should  have  been  done.  We,  therefore,  make  this  rule  ab^ 
lute. 

William  B,  Mann,  Esq.,  District  Attorney,  for  the  Commonwealth. 
J.  B088  Dubs  and  Tlieodare  Oehlachlager,  Esqs.,  for  defendant 

[Leg.  Int,  VoL  30,  p.  836.] 

Derinoer  v8,  Derinoer. 

The  court  in  a  proceeding  for  divorce  may  direct  that  the  person,  to  whose  custody  the 
child  is  given,  shali  give  bond  to  produce  it  in  court  whenever  a  judge  may  direct. 

Habeas  corpus  for  custody  of  an  infant 

Rule  to  vacate  the  order  of  court  requiring  security  to  be  entered  in 
the  penal  sum  of  $2,000,  that  the  infant  shall  not  be  taken  out  of  the 
State. 

Opinion  delivered  October  11, 1873,  by 

FiNLETTER,  J. — ^The  petitioner's  counsel  contend,  **  That  the  bond  is 
void,  and  the  entry  requiring  it  should  be  vacated,  because  ulira  vires. 

"  That  the  <^uestion  before  the  court  was  one  of  custody  of  the  child. 
The  court  decided  that  question  in  favor  of  the  relator,  and  then  went 
.further  and  ordered  her  to  give  security.  She  was  not  a  criminal ;  not 
even  a  defendant ;  and  to  secure  her  child  she  gave  the  bond.  This  is 
the  strongest  case  of  duress  we  can  imagine." 

Whilst  this  may  be  conclusive  against  the  validity  or  the  enforcement 
of  the  bond,  it  does  not  touch  the  question  of  the  authority  of  the  court  to 
require  the  bond  to  be  entered  as  a  condition  precedent  upon  which  the 
custody  should  be  given  to  the  relator. 

The  parties  were  not,  in  the  ordinary  sense,  plaintiff  and  defendant 
The  one  invoked  the  command  of  the  court  to  the  other  to  bring  the 
child  within  the  protection  of  the  court.  The  rights  of  the  child  were 
the  subjects  of  inquiry.  The  custody  was  but  an  incident  or  result,  and 
of  legal  right  belonged  to  neither  party.  The  learned  judge  might  have 
disregarded  both  and  given  it  to  a  stranger. 
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It  18  aot  easy  to  see  how  an  order  of  court,  in  any  case,  can  be  such 
le|^  duress  as  would  avoi<i  a  bond.  If  the  bond  under  consideratioir  be 
void  for  "duress,"  what  becomes  of  the  recognizance  in  a  criminal  case, 
or  the  security  for  an  appeal  for  a  stay  of  execution  in  a  civil  case? 

The  industry  of  counsel  has  furnished  many  authorities  which  may 
not  be  questioned  upon  the  points  which  they  have  decided.  They  are, 
however,  all  cases  in  which  the  enforcement  of  the  bonds  was  resisted 
because  they  contained  provisions  either  against  the  law,  or  not  allowed 
or  required  by  the  law.  In  none  of  them  is  the  authority  to  demand  the 
bond  contested  or  decided. 

It  was  further  argued  'Uhat  Art.  IX.,  §  15,  of  the  Ck>n8titution  of 
Pennsylvania,  declares  that  emigration  from  the  State  shall  not  be  pro- 
hibited, and  this  is  binding  on  the  court;  that  courts  of  equity  have 
power  to  grant  writs  of '  ne  exeai  regno  *  in  cases  of  equitable  deots  only." 

All  this  may  very  well  be  conceded  without  advancing  the  cause  of 
die  petitioner,  inasmuch  as  the  order  of  court  in  nowise  interferes  with 
her  locomotion  whithersoever  she  listeth. 

It  is  also  contended  that  the  divorce  of  the  ^rties  changes  their  rights. 
It  certainly  changes  the  relations  of  the  parties  to  each  other,  and  in  so 
&r  affects  their  relative  rights.  It  does  not,  however,  afiect  the  rights 
of  either  in  reference  to  the  child.  The  decree  of  divorce  establishes  as 
judicially  ascertained  the  iiicts  of  the  libel,  and  nothing  more. 

As  the  authority  of  the  court  to  make  the  order  has  been  at  least 
questioned  by  the  argument,  we  propose  briefly  to  examine  that  matter. 

The  writ  of  habeas  corpus  brings  the  in&nt  into  the  custody  of  the 
court  Its  present  and  future  welfare  is  the  special  concern  of  the  court. 
The  preservation  of  the  rights  of  the  parents  is  an  incident  of  the  pro- 
ceedings merely,  which  may  not,  however,  be  disregarded.  The  order 
of  the  court  is  not  res  adjudicata  est,  and  is  intended  only  for  the  condi- 
tion of  things  as  they  existed  at  the  time  of  hearing.  It  may  be  re- 
voked or  modified  whenever  reouired  by  a  change  of  circumstances. 

It  is,  therefore,  the  duty  of  the  court  to  preserve  in  some  way  its  con- 
trol over  the  infant,  so  that  it  may  be  able  to  enforce  its  Aiture  decrees. 
It  would  be  manifest  error  to  deprive  itself  of  this  power  by  permitting 
the  infant  to  be  taken  beyond  the  jurisdiction,  without  some  provision  for 
enforcing  its  return.  It  may,  therefore,  and  should,  couple  with  the 
transfer  of  custody  the  condition,  either  that  the  infant  shall  not  be  taken 
out  of  the  iurisdiction,  or  that  it  should  be  returned  to  the  jurisdiction 
whenever  the  court  shall  so  order.  In  either  case  this  may  be  effected 
by  the  requirement  of  a  bond.  If  this  be  correct,  it  would  follow  that 
the  order  of  the  court  is  strictly  within  the  line  of  diity  and  authority. 

Upon  examination  this  yiew  will  be  sustained  by  the  universal  prac- 
tice of  the  English  courts.  In  De  Manneville  vs.  De  Manneville,  10 
Vesey,  52,  the  Lord  Chancellor  said :  "  There  is  a  fair  suspicion  of  real 
danger  that  the  child  may  be  removed  out  of  this  county ;  and  then, 
according  to  Lord  Macclesfield's  opinion  in  the  Shaftesbury  case,  the 
court  must  act  upon  that  suspicion.  Some  method  must  be  taken  to  secure 
to  the  court  that  the  person  of  the  child  shall  remain  in  the  county.'' 
An  order  was  therefore  pronounced  that  the  defendant  and  all  other 
persons  should  be  restrained  from  taking  the  child  out  of  the  kingdom  ; 
uid  he  was  afterwards  ordered  to  go  before  the  master  and  give  secu- 
rity not  to  remoye  the  child  out  of  the  kingdom. 
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Such  also  is  the  practice  of  the  American  courts.  In  State  vs.  Ktng^ 
1  Georgia  Decisions,  93,  we  find  the  following:  ''It  is  further  ordered 
that  the  said  Anna  King  enter  into  bond  by  her  friends  in  the  sura  of 
$500,  conditioned  that  the  child  Emily  King  be  not  removed  without 
the  jurisdiction  of  this  court" 

It  is,  however,  alleged  that  a  condition  of  things  has  arisen  since  the 
order  was  made  which,  requires  a  modification  of  it  The  testimony 
shows  that  ever  since  that  event  the  child  and  its  mother  have  been  sup- 
ported by  the  grandmother,  whose .  means  are  ample,  and  who  now  has 
a  permanent  residence  in  Kansas.  That  the  mother  has  no  means  of 
support ;  that  her  physical  condition  is  such  as  to  reauire  her  to  reside 
in  Kansas ;  that  the  grandmother  has  become  greatly  attached  to  the 
child,  and  in  the  event  of  her  death,  without  a  wul,  her  daughter  would 
be  her  sole  heir ;  that  the  fi&ther  is  without  means  and  dependent  upon 
a  small  salary  as  clerk ;  that  he  has  heretofore  failed  to  provide  for  the 
child  in  any  way,  and  has  made  no  provision  for  its  support  hereafter. 

The  answer  of  the  respondent  shows  no  reason  why  the  prayer  of  the 
petition  should  not  be  granted,  save  his  affection  for  the  child.  It 
throws  obloquy  upon  the  child  bv  averring  that  its  maternal  grandfather 
was  a  felon,  and  that  its  mother  has  had  abortions  committ^  upon  her- 
self, which  were  advised  by  its  grandmother.  If  these  averments  were 
true  (and  there  is  no  evidence  thereof),  they  were  wholly  needless,  be- 
cause they  were  passed  upon  when  the  order  was  made. 

They  show,  however,  a  malignity  of  heart,  and  a  disregard  for  the 
future  reputation  and  happiness  of  the  child  entirely  inconsistent  with 
his  professions  of  paternal  love.  In  this  connection  we  may  not  forget 
that  it  is  judicially  established  that  his  conduct  to  the  mother  was  "  cruel 
and  barlMirous,  and  endangered  her  life."  This  is  some  indication  of  the 
nature  and  character  of  him  who  now  demands  the  guidance  of  the  morals 
and  culture  of  the  infant 

There  can  be  no  doubt  from  an  examination  of  the  whole  case  that 
the  best  interests  of  the  child,  in  every  respect,  would  be  secured  by 
granting  the  prayer  of  the  mother. 

Is  there  any  reason,  legaj  or  otherwise,  which  prevents  us  from  pro- 
moting this  desirable  object? 

The  common  law  made  the  fiither  the  tyrant  of  the  domestic  circle. 
Whilst  it  left  him  free  to  exercise  his  will  in  all  things,  it  made  the 
naother  and  the  child  abject  slaves  to  that  will.  It  forbade  her  to  make  the 
simplest  contract,  and  yet  permitted  her,  when  requested  by  her  husband, 
to  divest  herself  of  all  interest  in  his  estate.  It  is  true,  with  given  irony, 
it  required  this  to  be  done  "  of  her  own  free  will  and  accord,  and  with- 
out any  compulsion  on  the  part  of  her  said  husband."  As  if  the  true 
wife  could  have  any  "will"  against  the  request  of  a  husband  whom  duty 
and  affection  alike  compelled  her  "  to  love,  honor  and  obey."  To  still 
more  firmly  fix  the  grasp  of  the  father  upon  the  mother's  "  free  will," 
the  law  gave  him  the  custody  of  the  child  from  the  moment  of  its  birth. 
No  matter  how  low  and  debased  he  might  became;  no  matter  how  noto- 
rious his  debaucheries,  or  how  openly  he  lived  in  avowed  adultery,  he 
could  by  legal  force  snatch  the  babe  from  the  mother's  breast,  and  the 
daughter,  in  the  purity  of  her  budding  womanhood,  from  the  sweet  and 
holy  counsels  of  the  maternal  home.  And  this  was  called  the  father's 
natural  right 
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It  is  not  to  be  wondered  at  that  noble,  upright,  humane  judges,  when 
compelled  to  enforce  such  natural  rights,"  proclaimed  from  the  bench 
that  they  were  "  ashamed  of  the  law !  " 

Catching  the  true  inspiration  of  free  institutions,  we  have  enfranchised 
the  mother  and  her  child.  We  have  denied  the  father's  right  to  ensIaVe 
either.  When  he  claims  the  custo<ly  of  the  child,  or  attempts  in  any  wajr 
to  control  that  custody,  he  mu^t  show  that  it  i^  consistent  with  the  welfare 
and  happiness  of  the  child. 

It  should  be  remembered  that  upon  a  full  hearing  of  the  parties,  the 
court  awarded  the  custody  to  the  petitioner.  The  order  for  security 
against  transportation  from  the  jurisdiction,  was  to  preserve  our  coutrql 
over  the  future  of  the  child.  It  was  not  a  response  to  the  meritorious 
conduct  of  the  father,  or  to  any  demerit  in  the  mother. 

Since  that  order  was  made  she  has  obtained  a  divorce  from  hiui  upom 
the  eround  of  cruel  and  barbarous  treatment  For  three  years  and  up- 
wards she  has  supported  her  child  without  any  aid  from  the  respondent. 
The  adoption  of  mother  and  child  by  the  grandmother  insures  its  sup- 
port anci  education,  and  indicates  expectations  most  advantageous  to  ifs 
future  welfare. 

To  permit  the  order  to  remain  is  simply  to  deprive  the  mother  of  her 
adjudicated  right  to  the  custody  of  the  child,  aud  to  subject  its  welfare 
to  the  precarious  fortunes  of  a  father,  without  means  and  barely  able  to 
support  himself. 

We  cannot  allow  his  mere  caprice  to  interfere  with  the  welfare  of  the 
child.  We  are  compelled  to  regard  its  interests  even  against  the  claima 
of  natural  affection.  We  may  not,  in  the  exercise  of  our  discretion,  dia- 
r^rd  its  physical  comforts  and  training,  or  its  just  and  natural  expec- 
tations of  pecuniary  or  other  advantage  from  its  present  position. 

Even  the  sternness  of  the  English  Jaw  has  been  made  to  yield  to  thd 
humanity  of  this  principle.  Lord  Eldon  said  :  The  court  would  not  in 
general  permit  the  father  to  disappoint  the  expectations  of  his  children.!' 
"The  father  is  not  at  liberty  to  say,  I  will  alter  the  course  of  education 
of  my  children  by  applying  more  scanty  means  to  the  purpose,  and  I 
will  not  permit  them  to  have  the  benefit  of  that  sort  of  maintenance  and 
education  which  they  have  hitherto  had,  and  in  consequence  of  which 
their  views  in  life  are  very  different  from  what  they  would  have  been 
without  it"  (Forsythe's  Custody  of  Children,  24). 

Whikt,  however,  we  will  revoke  so  much  of  the  order  as  requires 
security  that  the  child  shall  not  be  removed  from  the  Commonwealth,  ip 
order  to  preserve  our  control  over  its  future,  we  will  require  its  mother  to 
enter  security  in  the  sum  of  $2,000  to  produce  the  child  in  open  court 
whenever  any  judge  thereof  may  so  order. 

Let  a  decree  be  entered  accordingly. 

Wm.  McOandless,  Esq.,  for  rule. 

Hon.  F.  C.  Brewster,  contra. 

13 
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[Leg.  Int.,  Vol.  80,  p.  416.] 
COICMONWEALTH  VS.  KeENAK 

1.  The  Commonwealth  !•  allowed  to  stand  aside  jurors  without  assigning  eanse  of 

challenge. 

2.  An  indictment  under  the  act  of  May  3, 1871,  should  charge  that  the  offence  was 

committed  in  the  Twenty-second  ward.  An  indictment  general  in  its  terms  is  not 
sufficient  under  this  act 

Opinion  delivered  December  6, 1873,  by 

Allison,  P.  J. — ^The  defendant  was  convicted  of  selling  liquor  with- 
out license.  He  moved  for  a  new  trial,  first,  because  tlie  Ck)mmon wealth 
was  allowed  to  stand  aside  jurors,  without  assigniug  cause  of  challeuge. 
That  this  right  was  recognized  in  England  is  clearly  shown  by  Judge 
Ludlow,  in  the  opinion  of  the  court,  in  the  case  of  Morrow  and 
Dougherty,  3  Brewster,  402.  The  defendants  were  indicted  for  a 
felony,  and  the  conclusion  reached  by  the  court  upon  a  thorough  review 
of  the  law  of  England  and  of  Pennsylvania^  on  this  point  is,  that  at 
least,  in  felonies  not  capital,  it  is  the  right  of  the  Commonwealth  to 
stand  aside  jurors,  without  assigning  cause,  until  the  panel  is  exhausted. 
The  qualification  of  the  principle,  by  the  words  ai  lead,  results,  not  from 
anything  that  can  be  extracted  from  the  authorities  cited  in  support  of 
the  conclusion  of  the  court,  but  because  it  was  not  necessary  in  the  case 
then  under  consideration,  to  give  to  the  principle  a  broader  application 
than  was  required  by  the  facts  upon  which  the  question  to  be  decided 
rested.  In  support  of  the  general  principle  arc  cited  2  Hale's  PI.  Cr. 
271 ;  2  Hawkins'  PI.  Cr..  chap.  43,  sec.  10. 

At  common  law,  it  was  the  right  of  the  government  to  challenge 
peremptorily  anv  number  of  jurors,  without  first  showing  cause,  until 
ihe  passage  of  the  statute  of  33  Edward  I.,  star.  4 ;  Rob.  Digest,  338. 

But  in  the  construction  of  this  statute,  it  has  been  held,  that  cause 
4>t  challenges  on  the  part  of  the  prosecution,  need  not  be  shown,  till  the 
^hole  of  the  panel  is  gone  through,  and  it  should  appear  that  a  full 
jury  could  not  be  had,  without  the  person  so  challenged  :  C»».  Lit.  156; 
Itegma  vs.  Frost,  9  C.  &  P.  136.  The  language  of  the  statute  of 
Edward  is,  "That  from  henceforth,  notwithstanding  it  be  alleged  by 
them,  that  sue  for  the  king,  that  the  jurors  of  those  inquests  or  some  of 
them,  are  not  indifferent  for  the  king,  yet  such  inquest  shall  not  remain 
nntaken  for  that  cause,  but  if  they  that  sue  for  the  king  will  challenge 
any  of  those  jurors,  they  shall  assign  of  their  challenjre  a  cause  certain, 
and  the  truth  of  the  same  challenge  shall  be  enquired  of  according  to 
the  custom  of  the  court." 

In  this  State  the  right  to  challenge  is  regulated  by  statute.  In  all 
cases  of  treason,  misprison  of  treason,  murder,  manslaughter,  concealing 
the  death  of  a  bastard  child,  rape,  robl>ery,  burglary,  siidomy,  malici- 
ous maiming,  and  arson,  the  accused  is  entitled  to  twenty,  and  on  the 
trial  of  all  other  indictments  to  four  peremptory  challenges.  In  all 
cases,  the  Commonwealth  have  the  right  to  challenge  peremptorily  four 
of  the  panel  of  jurors.  Upon  the  subject  of  standing  aside  jurors  we 
have  never  legislated. 

The  nractice  of  standing  aside  jurors  by  the  Commonwealth,  without 
presently  assigning  cause,  which  was  in  force  in  England,  has  been 
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exercised  in  this  State,  and  recognized  by  the  highest  judicial  authority, 
as  an  indulgence  granted  to  the  Ck>mmon wealth  for  the  furtherance  of 
justice. 

When,  in  consequence  of  peremptory  challenge  by  the  defendant,  and 
the  jurymen  ordered  to  stand  aside  by  the  request  of  the  prosecutor,  a 
full  jury  cadnot  be  obtained,  then  the  proper  course  is  to  call  over  th<) 
>vhole  panel  again,  only  omitting  those  who  have  been  challenge<l  per- 
emptorily :  Rose.  C.  L.  210. 

Blackstone,  vol.  4,  353,  says,  "It  is  held  that  the  king  need  not 
assign  his  cause  of  challenge  till  the  panel  is  gone  through,  and  unless 
tliere  cannot  be  a  full  jury  without  the  persons  so  challenged." 

In  a  note  to  Sharswood's  Blackstone,  it  is  stated  to  be  the  law,  that 
the  practice  is  the  same,  both  in  trials  for  misdemeanors  and  for  capital 
offences.  This  statement  is  founded  on  a  decision  in  3  Har.  St.  Tr.  319, 
in  the  case  of  Lord  Gray  and  others,  who  were  tried  for  a  misdemeanor. 

It  is  true  that  this  is  but  a  ruling  of  the  lord  chief  justice  upon  the 
trial,  and  does  not  seem  fo  have  been  presented  subsequently  to  the 
judges  in  banc  for  their  opinion,  and  for  this  reason  the  authority  of 
this  case  was  earnestly  denied  on  the  argument  of  this  motion.  But 
we  rather  incline  to  the  opinion,  that  this  decision  was  not  questioned, 
because  it  was  based  on  the  law  of  England,  so  well  established  that 
there  was  no  room  for  doubt  or  controversy.  The  books  will  be 
searched  in  vain,  for  such  a  qualification  of  the  principle  as  that  now 
contended  for  by  the  defendant.  In  the  breadth  with  which  it  is  every- 
where stated,  it  is  applicable  alike  to  all  classes  of  indictable  ofiences ; 
there  is  no  distinction  made  between  felonies  and  misdemeanors. 

The  general  principle  is  stated  in  Wharton's  Crim.  L.,  2  Edit.,  305, 
thus:  At  common  law  the  government  has  no  peremptory  challenges, 
but  unlike  the  defendant,  it  is  not  required  to  show  cause  until  after  the 
panel  is  exhausted,  having  the  power  of  setting  aside  individual  jurors 
till  that  period  when,  if  the  jury-box  be  not  filled,  the  set  aside  jurors 
will  be  severally  called,  and  unless  adequate  cause  be  shown  against 
them,  they  will  be  chosen.  Such  still  is  the  practice  in  the  federal 
courts,  and  in  such  of  the  States  as  have  not  in  this  respect  superseded 
Ihe  common  law  by  statutes.  In  Pennsylvania  we  have  no  statute 
which,  by  changing  the  common  law  in  this  respect,  takes  from  the 
Commonwealth  the  right  of  standing  aside  jurors.  In  Commonueaith 
V8.  Jo/i/f,  7  Watts,  585,  where  the  prisoner  was  indicted  for  arson,  it  ysls 
recognized  as  a  right  belonging  tp  the  State.  The  reason  is  assigiied, 
that  the  juror  may  be  partial  by  reason  of  being  bound  to  the  prisoner 
by  feeling,  or  even  confederated  with  him  in  guilt,  and  yet  there  may 
be  no  proofs  to  sustain  a  challenge  for  these  reasons. 

It  is  true  that  in  that  case  the  defendant  had  twenty  peremptory 
challenges,  and  the  right  of  the  State  might  have  been  maintained,  on 
the  ground  that  it  was  necessary  to  secure  to  the  Commonwealth  a  fair 
trial.  But  it  was  not  distinguished  from  the  class  of  cases  in  which  to 
challenge  peremptorily  is  reduced  to  a  less  number  than  twenty,  and 
the  general  principle  is  maintained,  irrespective  of  the  character  of  the 
crime  for  which  a  defendant  may  be  placed  on  trial;  that  is  an  indul- 
gence allowed  to  the  State,  which  can  deprive  the  prisoner  of  no 
•dvantage  which  it  is  the  policy  of  the  law  to  allow  him,  and  as  there 
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is  nothing  in  the  i^islation  of  this  State  to  deprive  the  Commonwealth 
of  it,  being  indispensable  to  criminal  justice,  it  ou^ht  to  be  allowed. 
Every  reason  which  applies  to  the  exercise  of  this  privilege  in  a  case  of 
folony,  applies  with  equal,  if  not  greater  force,  to  a  case  of  niisdemeaDor. 
It  was  given  to  the  government  ip  England  not  onlj  in  felonies  of 
murder,  but  where,  in  many  instances,  the  poialty  of  d^th  was  at- 
tuch3d  to  the  commission  of  other  felonies,  and  if  it  was  not  set  aside  in 
favorem  vU(Z  of  a  prisoner,  why  should  it  be  where  less  serious  conse- 

Suences  follow  a  conviction  ?  And  as  with  us  the  punishment  for  mis- 
emeanor  is  in  general  less  than  for  felonies,  the  grade  of  crime  ranking 
lower,  and  if,  as  was  decided  by  this  court  in  the  case  of  Morrow  and 
Dougherty,  it  applied  to  felonies  not  capital,  why  should  it  be  taken 
from  the  Commonwealth  in  cases  of  misdemeanor?  We  know  of  no 
sufficient  reason  for  such  a  conclusion. 

The  right  to  stand  aside  jurors  was  recognized  in  Warren  vs.  Com- 
monwealtl^,  1  Wright,  45,  ana  in  Hartzell  vs.  Commonioealth,  4  Wright, 
462,  which  were  cases  of  felonious  homicide*. 

The  second  material  question  raised  by  the  def^dant  is  based  on  the 
fact  that  the  indictment  does  not  charge  that  the  offence  was  committed 
in  the  Twenty-second  ward.  The  indictment  is  general  in  its  terms, 
and  states  that  the  defendant,  within  the  jurisdiction  of  this  court,  did 
sell  and  retail,  and  cause  to  be  sold  and  retailed,  less  than  one  quart  of 
rum,  wine,  brandy  and  other  spirituous  and  vinous  liquors,  and  less 
than  one  gallon  of  malt  liquor,  etc.,  contrary  to  the  form  of  the  act  of 
assembly,  uu«l  against  the  peace  and  dignity  of  the  Commonwealth  of 
Pennsylvania.  This  is  the  general  form  of  indictment,  which  for  over 
a  century  has  been  in  use  in  this  State,  and  has  always,  when  questioned, 
been  sustained  as  constituting  a  legal  charge  of  keeping  a  tippling 
hous^,  or  selling  liquor  without  a  license. 

It  was  framed  upon  the  return  of  the  constable  under  the  act  of 
April  5,  1860,  whicn  provides,  that  if  any  person  returned  as  aforesaid, 
shall  be  found  guilty,  he  may  be  punished  as  provided  in  the  act.  This 
act  is  special,  and  applies  only  to  the  city  of  Philadelphia,  and  is  not 
repealed  by  the  general  law  of  the  22(1  of  March,  1867. 

The  act  of  May  3, 1871,  called  the  local  option  act  of  the  Twentv- 
second  ward,  makes  it  an  offence  to  sell  intoxicating  liquors  within  said 
ward  without  a  license ;  to  this  extent  it  is  a  re-enactment  of  the  law 
of  April,  1860,  but  is  restricted  by  its  terms  to  the  ward.  It  prescribes 
a  penalty  wholly  distinct  from  that  contained  in  the  act  of  1860;  it 
provides,  that  if  any  person  shall  be  convicted  of  selling  liquor  within 
the  ward,  without  license,  he  shall  be  sentenced  to  pay  a  fine  of  $50  and 
to  confinement  in  the  county  jail  or  house  of  correction  for  six  months 
for  the  first  offence,  and  for  the  second  and  each  subsequent  offence,  to  a 
fine  of  $100  and  imprisonment  for  one  year. 

The  act  of  1860  says,  that  for  a  conviction  under  that  act  the  oflfender 
shall  be  fined  in  a  sum  not  exceeding  $200  and  imprisoned  for  a  term 
not  more  than  two  years.  This,  it  anpears  to  us,  makes  the  selling  of 
liquor  in  the  Twenty-second  ward  without  license  a  new  and  distinct 
offence.  Under  the  act  of  1860,  within  the  limits  therein  prescribed, 
the  punishment  is  discretionarv,  while  under  the  act  of  1871,  the 
amount  of  punishment  is  fixed,  from  which  there  can  be  no  departure. 


Digitized  by  Google 


QUARTER  SESSIONS,  PHILA.  197 


And  while  the  nonbhnieiit  under  the  act  of  1870,  when  imposed  by  the 
coart,  maj  be  lees  than  that  fixed  hj  the  act  of  1871,  it  may,  in  the 
discretion  of  the  judge  imposing  Bentence,  greatly  exceed  the  penalties 
flet  forth  in  the  act  of  1871. 

Then,  again,  under  the  later  act,  a  distinction  is  made  in  the  punish- 
ment for  a  first  and  any  subsequent  ofience,  being  doubled  both  as  to 
line  and  imprisonment,  which  is  wholly  wanting  in  the  act  of  1860. 
We  are  for  these  reasons  compelled  to  hold  that  the  conviction  cannot 
he  sustained  under  the  form  of  indictment  upon  which  the  'defendant 
vm  placed  upon  trial.  This  conviction  could  not  be  pleaded  in  1)ar  of 
an  indictment  charging  the  defendant  with  having  violated  the  act  of 
1871  by  selling  liquor  in  the  Twenty-second  ward  without  a  license. 
This  is  the  o^ce  for  which  the  defendant  was  tried  and  of  which  he 
was  convicted.  The  evidence  showed  thai  he  resided  within  the  ward, 
and  that  the  sale  of  liquor  was  at  the  place  at  which  he  resided ;  and  as 
wo  are  required  to  sentence  upon  the  bill  and  not  upon  the  evidence,  it 
follows  as  a  necessary  consequence  that,  as  the  bill  does  not  charge  an 
offence  under  the  act  of  1871,  or  that  the  sale  took  place  in  the  Twenty- 
iecond  ward,  the  verdict  must  be  set  aside. 

Rule  for  a  new  trial  is  made  absolute. 

Lewis  D.  Vail  and  Oeotge  D.  Stroud,  Esqs.,  for  the  G)mmonwealth. 
James  H.  Heverin  and  Joseph  A.  Bonham^  Esqs.,  for  the  defendants. 

[Leg.  iBt,  YoL  31,  p.  13.] 

Widening  op  Thirty-fourth  Street. 

The  eonneili  of  the  oity  hj  the  act  of  April  14, 1868,  are  antboriaed  to  widen  and 
ttrai|^htea  an  j  street  laid  upon  the  public  plans  of  the  eity.  This  does  not  give  them 
the  ngfat  to  extend  the  street  or  alter  its  course. 

In  the  matter  of  widening  and  straightening  Thirty-fourth  street. 
Opinion  delivered  DecenAer  31,  1873,  by 

Peirce,  J. — By  the  24th  section  of  the  act  of  Anril  14, 1F68,  it  wad 
enacted,  "  That  the  councils  of  the  city  of  Philadelphia  be  and  they  are 
hereby  authorizefl  to  widen  and  straighten  any  street  laid  upon  the 
public  plans  of  said  city,  as  they  may  think  requbite  to  improve  the 
approaches  to  Fairmount  Park." 

In  pursuance  of  this  act  the  councils  of  the  city  of  Philadelphia,  by  reso- 
lution approved  October  1, 1870,  directed  the  department  of  surveys  to  re- 
arrange the  lines  of  Thirty-fourth  street,  between  Market  and  Sycamore 
streets,  making  the  width  thereof  seventy  feet,  and  from  thence  connect 
the  same  with  Thirty-fifth  street,  of  same  width,  at  or  near  the  crossing 
of  the  Pennsylvania  railroad,  so  as  to  reduce  the  grading  thereon  for  a 
desirable  approach  to  Fairmount  Park. 

Bubsequently,  councils,  by  ordinance  approved  June  24, 1871,  directed 
spedficaHv  how  Thirty-fourth  street  should  be  widened  and  straightened 
from  Market  to  Sycamore  streets.  And  from  Sycamore  street  northward 
tnd  westward,  it  directed  it  to  be  laid  out  of  a  width  of  seventy  feet,  so 
that  the  westerly  line  thereof  shall  intersect  the  southerly  line  of  Aspen 
street,  at  about  the  distance  of  ninety-four  feet  east  of  Thirty-fifth  street. 

Proceedings  were  then  had  to  widen  and  straighten  Thirty-fourth  street, 
and  a  jury  was  appointed  to  view  the  premises  and  assess  damages.  To 
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the  report  of  this  jury  assessing  damages  numerous  exceptions  have  been 
filed  on  behalf  of  the  city,  and  of  several  owners  of  the  properties  taken. 
Some  of  the  owners  have  generously  forborne  to  claim  damages,  others 
complain  that  too  little  have  been  awarded  to  them,  whilst  the  city  ex- 
cepts because  it  alleges  that  too  much  has  been  allowed  to  them.  Per- 
haps this  general  complaint  indicates  that  the  jury  pursued  the  just  and 
middle  course  in  the  matter. 

We  have  looked  at  these  assessments  of  damages  with  care,  And  whilst 
we  think  erne  or  two  of  them  are  in  excess  of  what  the  parties  are  entitled 
to  recover,  yet,  looking  at  all  the  awards,  we  think  that  iustice  has  been 
substantially  done  alike  to  the  owners  and  to  the  city,  and  that  the  report 
ought  not  to  be  set  aside  on  this  account. 

Thirty-fourth  street,  as  widened  and  straightened,  is  intended  for  one 
of  the  great  avenues  of  approach  to  the  park,  and  will  be  a  part  of  a 
continuous  route  from  the  southern  portion  of  the  city  by  way  of  South 
street  bridge.  It  is  important,  in  view  of  the  rapid  approach  of  the  Cen- 
tennial Exhibition,  that  thb  avenue,  as  well  as  others,  should  be  speedily 
opened,  paved,  and  prepared  for  public  travel. 

It  is  due  to  the  city  solicitor  and  his  able  assistants,  to  say,  that  in 
this  case,  as  in  many  other  cases  which  have  conie  under  the  notice  of  the 
court,  we  have  b^n  struck  with  the  fidelity  to  the  interests  of  the  city, 
and  the  ability  with  which  the  affairs  of  the  department  have  been  con- 
ducted. Every  claim  against  the  city  which  has  come  before  the  court 
seems  to  have  been  examined  with  scrutinizing  care,  aud  has  been  de- 
fended with  the  same  zeal  as  if  the  solicitor  and  his  assistants  were  pro- 
tecting their  own  private  interests. 

I  fully  concur  with  the  remarks  made  by  President  Judge  Allison,  in 
a  recent  case,  in  which  he  said :  **  That  the  case  before  him  showed  the 
very  great  care  now  exercised  in  guarding  the  interests  of  the  city,  in 
connection  with  claims  for  damages  out  of  the  opening,  etc.,  of  public 
highways,  and  that  he  was  satisfiea  that  the  interests  of  the  city  m  this 
respect  had  not  at  any  period  within  his  knowledge  been  more  carefully 
ana  intelligently  defended  than  they  were  at  present.'' 

It  was  argued  before  us  that  a  jury  for  the  assessment  of  damages  in 
this  case  could  not  be  appointed  by  the  Court  of  Quarter  Sessions,  under 
the  general  road  law,  because  the  26th  section  of  the  act  of  April  14, 
1868,  which  authorized  the  widening  and  straightening  of  streets  to  im- 
prove the  approaches  to  Fairraount  Park,  directed  that  the  damages  for 
ground  and  property  taken  for  the  purposes  of  the  act  shall  be  ascer- 
tained,  adjusted,  and  assessed  in.  like  manner  as  is  prescribed  by  the  act 
to  which  it  is  a  supplement  That  is,  by  agreement  with  the  owners,  or 
by  a  jury  to  be  appointed  under  the  park  act. 

It  is  a  well-settled  rule  for  the  interpretation  of  statutes  that  they  are 
to  be  construed  according  to  the  subject-matter.  The  object  of  the  act 
was  to  enable  the  park  commissioners  to  take  land  for  the  purposes  of 
A  park,  not  to  direct  them  to  widen  and  straighten  streets;  tnat  was 
directed  to  be  done  by  the  city  councils;  and  the  ground  and  property 
referred  to  in  the  26th  section  is  ground  and  property  taken  for  the  pur- 
poses of  a  park.  The  commissioners  of  the  park  were  not  to  become 
negotiators  and  parties  to  a  proceeding  for  land  taken  for  the  widening  and 
straightening  oi  a  street.   That  was  lefl  to  the  operation  of  the  general 
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road  law,  which  provides  that  damages  may  be  assessed  under  its  pro- 
visioDS  for  streets  laid  out  under  a  special  law,  aud  relates  to  streets  in 
the  city  of  Philadelphia  as  well  as  country  roads :  ShafetCh  Road,  8  Barr, 
89 ;  Smedley  vs.  Ervrin,  1  P.  F.  Smith,  445. 

The  city  also  filed  au  exception  to  the  awards  of  damages  to  William 
A.  Irvine,  Thomas  Costigau,  J.  M.  Bummel  and  Charles  F.  Goldbeck, 
as  not  being  entitled  to  damages  under  the  proceedings  in  this  case.  This 
exception  is  well  taken.  The  authority  of  the  councils  of  the  city  of 
Philadelphia,  under  the  act  of  April  14, 1868,  section  24,  was  to  widen 
and  straighten  any  street  laid  upon  the  public  plan  of  said  city,  not  to 
extend  a  street  or  alter  iu  course  beyond  widening  or  straightening,  or 
to  open  a  new  street.  The  extension  of  Thirty-fourth  street,  from  Syca- 
more to  Thirty-fiflh  street,  is  anything  but  a  widening  and  straightening 
of  Thirty-fourth  street  It  alters  the  course  of  Thirty-fourth  street  by  an 
angle  of  nearly  twenty-five  degrees  from  the  straight  line  of  the  street, 
and  in  the  distance  of  three  hundred  and  fifty-five  feet  carries  it  over  to 
within  ninety-four  feet  of  Thirty-fifth  street.  It  is,  in  fact,  opening  a 
new  street,  running  diagonal  I  v  from  Thirty-fourth  street  to  near  Thirty- 
fiflh  street,  and  calling  it  Thirtv-fourth  street  This  was  beyond  the 
authority  given  by  the  act  to  the  city  councils,  which  was  simply  to 
widen  and  straighten. 

Besides,  it  seems  to  be  unnecessary  that  this  diagonal  street  should  be 
opened  under  this  proceeding,  even  if  there  were  authority  for  it,  as  by 
the  act  of  April  28, 1873,  to  revise  the  line  of  Mantua  avenue,  that  ave- 
nue, as  a  continuous  thoroughfare,  will  traverse  in  part  substantially  the 
same  route  that  is  proposed  for  this  continuation  of  Thirty-fourth  street 

All  the  exceptions  to  the  report  of  the  jury  are  dismissed  except  the 
tiiird  exception  on  behalf  of  the  city,  which  is  sustained,  and  the  report 
is  confirmed  so  far  as  relates  to  the  assessment  of  damages  for  the  open- 
incr,  widening  and  straightening  of  the  street  from  Market  street  to  Syc- 
amore street,  and  the  remainder  of  the  report  is  set  aside. 

atjr  Solicitor  Cdllis,  William  Grew,  and  Robert  N.  Willson,  Esqs.,  for 
the  city. 

William  R  Meanek,  Alexander  K.  McClure  and  David  W.  Sellers, 
E^s.,  for  exceptants. 

[Leg.  Int,  Vol.  81,  p.  2S.] 
Commonwealth  ex  rel  John  McCabe  vb.  George  Hearnb  ti  tix 

A  father  never  having  abandooed  his  ehild,  nor  legally  committed  its  control  to  others 
has  the- right  to  appoint  a  testamentary  guardian. 

Habeas  corpus.  Opinion  delivered  January  17, 1874,  by 
Pax5?on,  J. — No  branch  of  our  jurisdiction  involves  questions  of  a 
more  delicate  nature  than  that  concerning  the  custody  of  minor  children. 
While  the  rules  of  law  are  certain,  the  application  of  them  to  the  facta 
of  a  particular  case  is  often  attended  with  difficulty,  for  the  reason  that 
regard  must  be  had  to  the  interests  and  future  welmre  of  the  minor,  as 
well  as  to  the  legal  rights  of  the  parties.  Much  must  be  left  to  the  dis- 
cretion of  the  court,  and  upon  the  sound  and  judicious  exercise  of  this 
discretion  depends,  in  many  instances,  the  present  happiness  and  future 
pros]>eet5  of  the  child. 
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In  this  case  the  custody  of  the  minor  is  claimed  by  his  paternal  uncle, 
who  is  also  his  testamentary  guardian.  The  respondents,  who  are  his 
paternal  aunt  and  her  husband,  deny  the  right  of  the  testamentary 
guardian,  and  for  answer  to  the  writ  of  habeas  corpus,  say,  that  the  said 
ii^inor,  Thomas  McCabe,  when  about  four  months  old,  was  committed  by 
both  his  parents  to  the  custody  of  the  respondent,  Jane  Hearne;  and 
that,  with  the  exception  of  about  eighteen  months,  when  he  lived  with 
his  father,  the  custody,  possession  and  power  of  the  said  Thomas  has 
remained  with  the  respondents,''  etc.  Witnesses  were  called  by  the 
relator  to  contradict  this  return.  The  facts  as  they  appeared  upon  the 
hearing  are  substantially  as  follows:  The  mother  of  the  child  died  when 
the  latter  was  about  five  months  old.  He  was  then  placed  with  his  said 
aunt  aud  her  husband,  and  has  remained  with  them  since  that  time,  with 
the  exception  of  about  eighteen  months,  during  which  his  father  was 
living  with  a  second  wife.  After  the  death  of  the  latter,  the  father  and 
child  went  to  board  with  respondents,  and  continued  with  them  until  the 
death  of  the  father,  in  June  last.  Previous  to  his  death  he  made  a  will, 
the  sole  object  of  which  seems  to  have  been  to  appoint  his  brother,  the 
rrtator,  the  testamentary  guardian  of  his  child. 

To  some  extent  the  respondents  have  contributed  to  the  support  of  the 
minor.  A  part  of  this  support,  however,  was  derived  from  nis  father ; 
and  it  does  not  appear  that  the  latter  by  any  act  abandonee!  his  child, 
or  relinquished  the  right  to  his  custoay  and  control.  The  most  that 
can  be  said  is,  that  he  delegated  a  portion  of  it  temporarily  to  the 
respondents. 

bince  the  death  of  the  father  the  minor  continued  to  reside  with  f<aid 
respondents.  He  has  been  sent  to  school,  and  his  clothing  and  appear- 
ance indicate  afiectionate  care.  They  have  no  children,  and  offer  to 
bring  him  up  as  their  own  son,  and  give  him  a  trade,  as  well  as  proper 
education.  I  have  no  doubt  the  o§er  is  made  in  good  faith,  and  it  is 
generous  and  creditable.  Their  income,  however,  is  not  large,  and  con- 
sists almost  entirely  of  the  salary  of  the  husband.  Such  sources  of  in- 
come are  always  precarious,  and  in  case  of  its  failure  in  this  instance,  it 
does  not  appear  that  the  respondents  have  much  else  upon  which  to 
rely.    They  certainly  have  not  the  means  to  establish  the  minor  in  life. 

The  testamentary  guardian  is  a  married  man,  without  any  children, 
and  resides  in  the  State  of  Iowa.  He  owns  a  good  farm  of  about  one 
hundred  and  fifty  acres,  and  says  he  is  worth  $6,500  clear  of  the  world ; 
that  it  is  his  intention  to  adopt  the  child  as  his  heir ;  and  that  he  will 
Ixlucate  him  in  accordance  with  the  wishes  of  his  late  father. 

The  minor  is  a  bright,  intelligent  lad,  of  about  twelve  years  of  ago, 
and  expresses  a  decided  preference  for  remaining  with  his  aunt.  As  he 
has  no  estate,  the  contest  for  his  custody  on  l)Oth  sides  must  be  rq^mrded 
IS  springing  from  a  sincere  desire  for  his  welfare. 
*  The  father  never  having  abandoned  his  child,  nor  legally  committed 
his  custody  and  control  to  the  respondents,  it  follows  that  he  has  the 
right  to  appoint  a  testamentary  guardian,  and  that  the  latter  is  clothed 
With  all  the  powers  incident  to  such  position.  Included  is  the  right  to 
the  custody  and  control  of  his  ward. 

Not  only  is  the  law  of  the  case  with  the  relator,  but  I  think  the  best 
interests  of  the  minor  will  be  promoted  by  committing  him  to  the  custody 
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of  the  testamentary  guardian.  The  latter  b  his  uncle,  is  childless,  and 
proposes  to  make  him  his  heir.  He  is  under  no  legal  obligation  to  do 
so,  out  his  coming  on  at  considerable  expense  indicates  a  kind  purpose. 
If  brought  up  here  the  lad  will  have  to  run  the  gauntlet  of  the  tempta- 
tions and  vices  of  a  large  city.  How  fatal  they  are  to  many  is  only  too 
well  known.  We  have  painibl  evidence  of  it  in  the  daily  business  of 
this  court.  Some,  indeed,  escape  these  perils  and  rise  to  prominence ; 
but  the  road  to  such  distinction  is  strewn  with  the  wrecks  of  those  who 
have  fallen  by  the  way.  In  the  simple,  and  perhaps  rugged  life,  iu- 
oident  to  the  west,  there  may  be  less  ease  and  luxury,  but  more  that 
develops  true  manhood.  The  temptations  certainly  will  not  be  so  great. 
A  comfortable  independence  upon  a  farm  in  Iowa  is  better  than  an 
oocertain  future  in  a  large  city. 

The  parties  to  this  proceeding  ought  not  to  allow  their  generous  strife 
for  the  oustody  of  their  dead  brother's  child  to  interfere  with  their 
amicable  relations.  It  is  also  proper  that  the  respondents  should  be 
allowed  a  reasonable  time  to  prepare  the  minor  for  his  change  of  resi- 
dence. For  this  purpose  they  are  allowed  to  retain  him  in  their  custody 
until  Monday  next,  at  which  time  it  is  ordered  by  the  court  that  they 
deliver  him  iuto  the  custody  of  the  relator  as  his  testamentary  guardiau. 

R.  H.  Hinckley  and  Chaa.  N,  Mann,  Eeqs.,  for  relator. 

Findlay  &  Thomas,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  31,  p.  86.] 

Commonwealth  v«.  Magee. 

1.  A  iadge  may,  where  the  evidence  ia  uuoontradicted,  tell  the  Jury,  that  it  is  their 

duty  to  convict. 

2.  Commonwealth  vs.  Keenan,  30  Legal  Intelligencer,  417,  followed. 

Motion  for  a  new  trial  and  in  arrest  of  judgment.    Opinion  delivered 
December  6,  1873,  by 
Peirce,  J. — This  motion  is  made  on  two  grounds : 

1.  For  error  in  permitting  the  Commonwealth  to  stand  aside  jurors 
without  showing  cause  of  challenge  until  the  panel  had  been  calleid. 

2.  For  misdirection  of  the  judge  in  his  charge  to  the  jury. 

The  first  question  has  been  disposed  of  in  the  opinion  of  Allison,  P. 
J.,  delivered  this  day  in  the  case  of  the  Commanwealth  vs.  KeenaUf 
Legal  Intelligencer,  Vol.  30,  p.  416,  for  selling  liquor  without  a 
license,  affirming  the  right  of  the  Commonwealth  in  cases  of  mis- 
demeanor to  stand  aside  jurors,  as  had  previously  been  affirmed  in  cases 
of  felony  in  Oommanwalth  vs.  Morrow,  3  Brewster,  402. 

The  evidence  against  the  defendant  was  clear  and  explicit  by  two 
witnesses,  who  testified  to  having  bought  and  drunk  liquors  at  the 
defendant's  place  within  this  year ;  one  said  he  thought  it  was  in  the 
mouth  of  April ;  the  other  said,  ''one  time  was  in  April,  I  remember." 

The  defendant  offered  no  testimony.  There  was  nothing  in  the 
manner  or  matter  of  the  witnesses  to  call  in  question  their  veracity,  or 
in  the  slightest  degree  to  impugn  their  evidence.  The  counsel  for  the 
defence  did  not  in  any  manner  question  the  truth  of  their  evidence,  but 
confined  his  address  to  the  jury  to  an  attack  upon  the  law  and  the 
motives  of  the  prosecutors. 


Digitized  by  Google 


202 


PHILADELPHIA  REPORTS. 


Were  the  jury,  under  these  circumstauces,  at  liberty  to  disregard- 
their  oaths  and  acquit  the  defendant?  They  had  been  solemnly  sworn 
to  try  the  case  according  to  the  evidence,  and  a  regard  to  their  oaths 
would  lead  them  but  to  one  conclusion,  the  guilt  of  the  defendant. 
After  carefully  statiue  the  evidence  to  them,  I  told  them  that  I  had  no 
hesitation  in  saying  l^at  it  was  their  duty  to  convict  the  defendant. 
The  counsel  for  the  Commonwealth  states  the  charge  to  have  been, 
'*  The  judge  declared  that  he  had  no  hesitation  in  saying,  that  under 
the  evidence,  it  was  the  dutv  of  the  jury  to  render  a  verdict  of  guilty 
under  the  bill  of  indictment.  But  no  matter  which  form  of  expressiou 
was  used,  it  was  the  evidence  to  which  I  had  just  called  their  attention 
that  indicated  their  duty,  and  in  view  of  which  the  remark  was  made. 

I  perceive  no  error  in  this.  It  was  not  a  direction  to  the  jury  to  con- 
vict the  defendant.  It  was  simply  pointing  them  to  their  duty.  Jurors 
are  bound  to  observe  their  oaths  of  office,  whether  it  will  work  a  con- 
viction or  acquittal  of  a  defendant,  and  they  are  not  at  liberty  to  dis* 
regard  uncontradicted  and  unquestioned  testimony  at  their  mere  will 
and  pleasure.  Where,  however,  the  testimony  is  contradicted  by  testi- 
mony on  the  other  side;  or  a  witness  is  impeached  in  his  general 
character;  or  by  the  improbability  of  his  story,  or  his  demeanor,  it. 
would  be  an  unquestionaole  error  in  a  judge  to  assume  that  the  £blcU 
testified  to  by  him  had  been  proved. 

In  Delany  vs.  Robinson,  2  Wharton,  607,  Chief  Justice  Gibson  says, 
"  It  will  not  be  pretended  that  a  jury  may  find  capriciously  and  without 
the  semblance  of  evidence,  or  that  the  court  may  not  set  aside  their 
verdict  for  palpable  error  of  fact ;  and  if  it  may  subsequently  unravel 
all  they  have  done,  why  may  it  not  indicate  the  way  to  a  wholesome 
conclusion  in  the  first  instance?  ....  Without  this  process  of 
judicial  review  causes  would  frequently  be  determined,  not  according  to 
their  justice,  but  according  to  the  comparative  talents  of  the  counsel. 
To  hold  the  scales  of  justice  even,  a  judge  may  fairly  analyze  the 
evidence,  present  the  questions  of  fact  resulting  from  it,  and  express  his 
opinion  of  its  weight,  leaving  the  jury,  however,  at  full  and  active 
liberty  to  decide  for  themselves.  The  judge  who  does  no  more  than  this, 
transcends  not  the  limits  of  his  duty."  This  was  said  in  a  case  in  which 
there  was  a  conflict  of  testimony. 

It  is  the  duty  of  the  court  when  it  is  decidedly  of  opinion  that  the 
evidence  given  by  the  plaintiff,  supposing  it  to  be  all  true,  does  not  tend 
to  prove  such  facts  as  will  in  law  entitle  him  to  recover,  to  tell  the  jury 
so.  And  if  the  jury  were,  after  such  direction  from  the  court,  to  find  a 
verdict  for  the  plaintiff,  it  would  be  the  duty  of  the  court  to  set  it  aside 
and  grant  a  new  trial :  MaJtson  vs.  Fry,  1  Watts,  436,  Kennedy,  J. 

To  submit  a  fact  destitute  of  evidence,  as  one  that  may  neverthelesi 
be  found,  is  an  encouragement  to  err,  which  cannot  be  too  closely 
observed,  or  unsparingly  corrected :  SUywffer  vs.  Laishaw,  2  Watts,  166, 
Gibson,  C.  J. 

It  is  error  in  the  court  to  submit  a  fact  to  the  jury  of  which  there  is 
no  proof:  MUler  vs.  Oresson,  6  W.  &  S.  284. 

When  the  evidence  on  a  question  is  all  one  way  the  court  is  justified 
in  not  transmitting  the  question  as  one  of  fact  to  the  jury :  &  vs. 
1  Still,  6  Blatch.  C.  C.  403. 
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See  also  Davis  vs.  Hardy,  6  B.  &  C.  231,  iD  which  Abbot,  J.,  says : 
"Where  a  witness  is  unimpeached  iu  liis  general  character,  and  uncon- 
tradicted by  testimony  upon  the  other  side,  and  there  is  no  want  of 
probability  in  the  facts  which  he  relates,  I  think  a  judge  is  not  bound 
to  leave  his  credit  to  the  jury,  but  to  consider  the  &cts  he  states  as 
proved,  and  to  act  upon  them  accordingly." 

To  warrant  an  unaualified  direction  to  the  jury  in  favor  of  one  party 
01  the  other,  the  evidence  must  either  be  undisputed,  or  the  prepondcr^ 
ance  so  decided  that  a  verdict  against  it  would  be  set  aside,  and  a  new 
trial  granted. 

The  rule  with  regard  to  the  positive  instruction  of  the  court  to  find 
facts  admits  of  the  qualification,  that  where  the  verdict  is  in  strict 
accordance  with  the  weight  of  evidence,  and  justice  has  consequentlpr 
been  done,  a  new  trial  will  not  be  granted,  though  the  direction  be  posi- 
tive: Graham  and  Waterman  on  New  Trials,  751. 

There  are  occasions  in  which  it  becomes  the  solemn  duty  of  a  judge, 
ID  maintenance  of  the  law  and  furtherance  of  public  justice,  to  express 
bis  opinion  clearlpr  and  unmistakably  upon  the  facts  submitted  in 
evidence.  And  this  was  one  of  these  occasions.  The  law  under  which 
the  defendant  was  prosecuted  has  been  openly  derided  and  defied.  Bad 
men  have  conspired  to  defeat  it  They  openly  violate  it,  and  peijured 
witnesses,  and  juries  disregardful  of  their  oaths,  have  given  impunity  to 
the  transgressors.  And  all  this  has  occurred  in  th6  very  tribunals  of 
justice  seeking  to  administer  the  law  and  in  the  course  of  its  adminis« 
tration.  A  judge  who  would  hesitate,  under  these  circumstances,  to  in- 
struct a  jurv  iu  their  duty,  would  seem  to  me  to  be  unworthy  of  the 
trust  reposed  in  him. 

No  objection  was  made  to  the  charge  by  the  counsel  for  the  defendant 
at  the  time  it  was  given,  and  the  jury,  after  deliberate  consideration, 
rendered  a  verdict  of  guiltj. 

The  motion  for  a  new  trial  is  refused. 

Magee  was  sentenced  to  undergo  an  imprisonment  in  the  county 
prison  for  six  months,  and  to  pay  a  fine  of  fifty  dollars  and  costs  of 
prosecution. 

Lewis  D,  Vail  and  Oeorge  D,  Stroud,  Esqs.,  for  Cororoonwealth. 
Joseph  A,  Bonham  and  James  H,  Heverin,  Esqs.,  for  defendant. 

[Leg.  Int.,  Vol.  31,  p.  33.] 

CoBfMONWEALTH  ex  relatione  Flint  Peaslee  vs.  The  Sheriff. 

The  distribution  of  prizes  by  chance  amounts  to  a  lottery. 

Habeas  corpus.  Opinion  delivered  February  7,  1874,  by 
Paxson,  J. — The  relator  was  arrested  by  order  of  the  mayor,  and 
hound  over  by  Alderman  Beitler,  upon  the  charge  (tf  "setting  up  a 
lottery."  He  had  taken  a  room  on  Chestnut  street,  above  Ninth,  and 
was  engaged  in  selling  "  prize  candy."  The  latter  was  in  ^^mall  sticks, 
worth,  perhaps,  a  penny,  and  was  sold  in  wrappers,  at  five  cents  each. 
A  placard  announced  that  no  change  would  be  given  for  sums  less  than 
twenty-five  cents.  Coupons,  entitling  the  holder  to  a  small  sum  of 
money,  were  placed  in  some  of  the  packages.  These  coupons  were  cashed 
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on  presentation  at  the  counter.  WheneTer  a  prize  was  drawn  a  large 
gong  was  struck  to  announce  the  event  to  the  crowd  in  attendance. 
The  words  **no  lottery"  were  conspicuously  posted  up  on  the  prem- 
ises. The  relator  was  doing  a  thnving  business  at  the  time  of  his 
arrest.  There  was  a  considerable  crowd  in  attendance,  and  purchasers 
were  plenty. 

In  Commonwealth  vs.  Manderfiddj  27  Legal  Intelligencer,  1870,  p. 
86,  we  had  occasion  to  define  an  illegal  lottery.  Briefly  stated,  it  may 
be  said  to  be  the  distribution  of  prizes  by  chance.  Whatever  amounts 
to  this,  no  matter  how  ingeniously  the  object  of  it  may  be  concealed,  is 
a  lottery.  This  relator  evidently  r^arded  his  occupation  as  at  least 
questionable,  by  placing  the  woros  **No  lottery"  upon  his  premises. 
An  honest  man  has  no  occasion  to  place  the  words  "  Not  a  thief"  upon 
his  hat. 

The  mayor  was  right  in  making  this  arrest  The  prize  candy" 
business  is  a  school  in  which  hundr^  of  boys  are  daily  receiving  their 
first  lessons  in  gambling.  It  is  time  it  was  brought  to  the  test  of  the 
law,  and  for  that  purpose  this  relator  is  remanded. 

[Leg.  lot,  Vol.  81,  p.  «4.] 

Commonwealth  vs.  Fox. 

1.  As  there  are  two  nets  of  aasemblv  requiring  licenses  to  theatres,  an  Indietttent 

Against  the  proprietor  of  a  theatre  should  allege  under  which  act  the  charge  ia 
made. 

2.  The  duties  of  a  county  treasurer,  by  the  oousolidation  act  of  1854,  devolve  upon  the 

eUy  treasurer. 

Opinion  delivered  March  7,  1874,  by 

Ludlow,  J. — The  difficulty  in  the  present  case  arises  chiefly  from  the 
general  language  used  in  this  indictment. 

The  charge  against  the  defendant  is,  that  he  "  did  show,  hold  and 
exhibit  a  certain  theatre,  and  did  permit  and  allow  certain  theatrical 
exhibitions  therein,  within  the  city  of  Philadelphia,  without  having  first 
obtained  a  license  agreeable  to  law  for  that  purpose."  Under  the  laws 
of  the  State  two  distinct  kinds  of  licenses  seem  to  be  required.  One 
license  is  to  be  paid  to  the  State,  and  the  other  to  the  city. 

To  exhibit  in  any  building,  etc.,  a  tragedy,  comedy,  circus,  or 
dramatic  performance,  etc.,  requires  a  city  license,  and  if  any  exhibition 
of  the  various  classes  of  entertainments  specified  in  the  act  of  1864  takes 
place,  except  as  permitted  by  the  license,  a  penalty  is  to  be  inflicted, 
which  includes  a  fine  aud  imprisonment,  or  either,  at  the  discretitm  of 
the  court. 

By  the  law  of  1845,  no  theatrical  exhibition  shall  be  allowed  without 
a  State  license,  and  the  act  of  1850,  after  designating  the  sums  to  be 
paid  the  county  treasurers  for  licenses,  declares  tnat  if  any  person  hhall 
attempt  to  show,  hold  or  exhibit  any  such  theatre,  etc,  without  a  State 
license,  the  offender  may,  on  conviction,  be  fined  not  less  than  two 
hundred  nor  more  than  one  thousand  dollars. 

A  theatre  is  defined  to  be  ''a  building  appropriated  to  the  represen- 
tation of  dramatic  spectacles,"  "a  place  for  snows,"  "a  play-house." 
A  tragedy  is  "  a  dramatic  representation ; "  a  comedy  is  **  a  dramatio 
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represeutation  of  the  lighter  &alts,  passions,  actions  and  follies  of  man- 
kind/' and  a  drama  is  defined  by  the  best  lexicographers  to  be  either 
tragedy,  comedy,  play,  or  a  theatrical  entertainment/'  What  is  the 
exact  legal  meaning  of  an  opera  has  been,  and  is,  the  subject  of  dispute, 
one  court  holding  that  an  act  to  tax  theatres  does  not  include  opera 
companies :  Rowland  vs.  Kleber,  1  Pitts,  68,  and  another,  in  Society  vs. 
Diers,  60  Barb.  152,  deciding  otherwise.  So  &r  as  we  have  been  able 
to  discover,  when  the  indictment  charged  that  defendant  did  show,  hold 
and  exhibit  a  certain  theatre,  and  did  allow  certain  theatrical  exhibi- 
tions, the  pleader  in  substance  said  that  he  had  either  opened  a  place  for 
shows,  or  a  play-house,  and  that  he  exhibited  in  a  building  in  the  city, 
either  a  tragedy,  or  a  comedy,  or  a  play  ;  or  that  he  opened  for  public 
entertainment  a  place  for  "  dramatic  performances." 

It  is  iust  at  this  point  that  our  difficulty  arises,  for  under  which  act  of 
assembly  are  we  to  enter  jud^ent  against  the  defendant?  If  any  man, 
under  the  act  of  1864,  exhibits  in  any  building  (among  other  thinn) 
either  a  tragedy,  comedy,  play  or  dramatic  performance,  what  does  he 
in  fact  do,  but  open  a  theatre,  show,  hold  and  exhibit  a  theatre,  and 
allow  theatrical  exhibitions  therein  ?  and  if  he  does  this  without  a  city 
license,  he  may,  on  conviction,  be  sent  to  prison,  while  under  the  act  of 
1850,  in  liny  case,  we  have  only  power  to  impose  a  fine.  All  this  doubt 
and  difficulty  might  have  been  removed  by  the  pleader,  had  he  inserted 
the  word  "  St^te "  before  license  in  the  indictment,  and  for  greater 
certainty  the  date  of  the  act  of  assembly,  which  had  been  violated. 

Upon  one  other  point  made  in  this  case  we  will  only  express  our 
opinion  upon  the  law  relating  to  it,  without  going  into  an  elaborate 
discussion  of  the  question  presented. 

We  are  of  the  opinion  that  the  tax  specified  in  the  act  of  1850  may  be 
paid  to  the  treasurer  of  the  city  of  Philadelphia.  The  act  of  consolida- 
tion clearly  devolved  upon  the  city  the  duties  which  in  this  respect 
devolvc^l  upon  the  county  treasurers,  and  as  the  city  treasurer  is  the 
agent  of  thi  city,  he  has  the  power  to  collect  this  money,  and  to  pay  it 
to  the  proper  authorities  of  the  Commonwealth. 

For  the  ruas<ms  first  above  assigned  the  judgment  in  this  case  must  be 
arrested. 

F.  Amedee  Bregy,  Esq.,  and  William  B.  Mann,  Esq.,  District 
Attorney,  for  the  Commonwealth. 
Lucai  Hirst,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  31,  p.  172.] 
The  City  vs.  Thiele. 

K  hftd  been  ordered  by  tbe  court  to  pay  $5  per  week  for  the  support  of  bis  wife,  and 
afterwards  was  divorced  from  his  wife  by  an  act  of  assembly  : — Held,  that  he  could 
not  b.^  obliged  to  pay  anything  farther  after  the  passage  of  the  act,  but  the  court 
declined  to  vacate  the  original  order. 

Opinion  delivered  3fay  23, 1874,  by 

Paxsox,  J. — There  were  two  rules  entered  in  this  case ;  one  by  the 
defendant  to  show  cause  why  the  order  of  court  of  August  27,  1872, 
requiring  the  said  defendant  to  pav  five  dollars  per  week  for  the  support 
of  bis  wife  should  not  be  vacated;  the  other  rule  was  entered  by  the 
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plaintiff,  and  was  to  show  cause  why  an  attachment  should  not  issae 
against  the  defendant  for  non-payment  of  the  said  allowance. 

By  way  of  answer  to  the  rule  for  an  attachment,  the  defendant 
pleaded  in  bar  an  act  of  assembly  of  April  20,  1873,  divorcing  C.  A. 
Thiele,  the  defendant,  and  Marie  Louise,  his  wife,  from  the  bonds  of 
matrimony,  and  releasing  each  from  all  the  duties  consequent  thereon, 
as  though  they  had  never  been  married.  The  preamble  to  said  act 
refers  to  the  presentation  of  a  petition  to  the  Legislature  by  said  Thiele, 
praying  for  a  divorce,  and  alleges  that  "  the  reasons  set  forth  in  said 
petition  are  sufficient  to  entitle  him  to  ta'd  divorce,  and  the  courts  of 
this  Commonwealth  have  not  jurisdiction  to  decree  divorces  in  such 


The  plaintiff  alleged  that  the  courts  had  jurisdiction  over  the  cause  of 
divorce  upon  which  the  Legislature  acted,  and  that  the  statute  referred  to 
came  within  the  constitutional  prohibition.  In  Cronue  vs.  Ortmise^  4  P. 
F.  S.  255,  and  Roberts  vs.  Roberta,  Idem  265,  the  rule  is  laid  down,  that 
"  special  divorce  laws  are  legislative  acts,  and  prima  facie  founded  on 
sufficient  cause  not  within  the  jurisdiction  of  the  courts ;  this  cause  is 
inquirable  into  as  a  fact  when  not  set  forth  in  the  act."  The  grounds 
of  divorce  are  not  set  forth  in  the  act  now  under  consideration,  beyond 
the  general  statement  in  the  preamble  before  referred  to,  that  "  the  courts 
have  not  jurisdiction  to  decree  divorces  in  such  cases." 

Under  the  authority  of  the  cases  above  referred  to,  I  re^rded  an 
inquiry  into  the  cause  of  the  legislative  action  as  proper.  The  burden 
of  proof  was  upon  the  defendant,  and  it  has  not  been  maintained  suc- 
cessfully. Prima  facie  the  act  divorcing  these  parties  is  legal,  and  we 
will  not  presume  the  Legislature  had  no  jurisdiction.  The  evidence 
submitted  was  not  sufficient  to  overthrow  the  presumption  of  r^;ularity 
which  attaches  to  the  act  of  assembly. 

The  amount  due  under  our  order  was  fully  paid  to  the  date  of  the  act 
referred  to.  We  are  now  asked,  in  case  we  sustain  said  act,  to  enforce 
payment  of  the  allowance  to  the  time  when  the  defendant  came  in,  and 
pleade<l  his  legislative  divorce.  I  am  of  opinion  that  the  latter  relieved 
the  defendant  from  further  liability  under  our  decree.  He  was  not 
bound  to  plead  it  at  all,  excepting  in  the  case  of  an  attempt  to  enforce 
the  order.  I,  therefore,  decline  to  grant  the  rule  for  an  attachment. 
I  also  decline  to  vacate  the  original  order.  It  is  a  judicial  decree,  and 
was  properly  made  upon  a  full  hearing  of  the  parties.  As  such  it  must 
stand  until  reversed  or  set  aside  by  competent  authority.  Our  power  to 
enforce  it  has  been  taken  away  by  the  Legislature.  Our  aecree  is 
beyond  the  reach  of  an  act  of  assembly. 

[Leg.  Int,  Vol.  31,  p.  172.] 

Commonwealth  v8.  Ellen  McNerny  alias  Ellen  O'Leary. 

The  statate  of  limitations  is  a  bar  to  an  indictment  for  bigamy.  It  begins  to  mn  fVom 
the  date  of  the  second  marriage.  , 

Opinion  delivered  May  23,  1874,  by 

Paxson,  J. — The  defendant  was  indicted  and  tried  for  bigamy.  The 
jury  fiiund  specially  that  she  was  guilty  of  having  two  husbands  at 
the  same  time,  but  that  the  second  marriage  was  contracted  upon  a  false 
rumor,  in  appearance  well  founded,  of  the  death  of  the  first  husband." 
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A  motioQ  in  arrest  of  judgment  was  filed  on  behalf  of  the  defendant 
It  raises  the  question,  which  I  reserved  at  the  trial,  whether  the  ofience 
wiis  barred  by  the  statute  of  limitations. 

The  indictment  charges  the  second  marriage  to  have  taken  place 
upon  a  day  which  was  more  than  two  years  prior  to  the  finding  of 
tlic  bill. 

It  was  alleged  by  the  leame<i  counsel  representing  the  Commonwealth, 
th  it  the  crime  of  bigamy  as  defined  by  our  statute,  is  a  continuing 
otr'nce,  and  the  statute  of  limitations  does  not  apply.  If  this  be  so,  it 
\n  a»i  anomaly  in  our  system  «)f  criminal  law. 

No  such  exception  appeard  upon  the  face  of  the  said  last  mentioned 
statute.    It  says,  ''All  indictments  which  shall  be  brought  or  exhibited  ' 
for  any  crime  or  misdemeanor,"  etc. 

It  is  to  be  note<l  that  our  statute  concerning  bigamy  differs  in  its 
terms  from  those  in  force  in  most  of  our  sister  States.  In  all  of  them 
cited  by  Mr.  Wharton  (Vol.  2,  section  2619^,  the  offence  described,  is 
that  of  marrying  a  second  wife  or  husband  auring  the  lifetime  of  the 
first  Our  statute  is  peculiar  in  its  phraseology.  It  says:  "If  any  per- 
son shall  have  two  wives  or  two  husbands  at  one  and  the  same  time,  he 
or  she  shall  be  guilty  of  a  misdemeanor,"  etc.  With  the  exception  of 
a  modification  in  the  punishment,  this  act  has  been  in  force  since  1705. 
It  will  be  found  in  1st  Smith  s  Laws,  29.  In  a  note  to  page  30  of  the 
book  just  cited,  I  find  the  following:  ''The  offence  defined  in  this  act  is 
said  to  he  properly  polygamv,  and  not  bigamy,  which  originally  had  a 
different  meaning,  bigamy  is,  however,  understood  in  law  to  be  where 
a  person  marries  a  second  wife  or  husband,  the  first  being  living."  This 
is  union btedly  correct  The  proper  name  of  the  offence  of  having  a 
plurality  of  husbands  or  wives  is  polygamy,  and  it  is  so  designated  by 
the  statutes  of  Maine,  Massachusetts,  Michigan,  New  York,  and  Vermont 
The  word  bigamy  signifies,  as  its  derivation  clearly  indicates,  being  twice 
married.  This  was  never  an  offence  at  common  law,  although  prohibited 
by  the  canon  law.  According  to  the  canonists,  bieamy  consisted  in  mar- 
rying two  virgins  successively,  one  after  the  death  of  the  other ;  or  in 
once  marrying  a  widow:  4  Black's  Com.  163;  and  see  Bac.  Abr.  tit 
Bigamy,  in  the  notes.  Burrill  defines  bigamy  to  be,  at  canon  law,  "the 
marriage  of  a  second  wife  after  the  death  of  the  first,  or  the  marriage 
of  a  widow,  either  of  which  was  considered  as  bringing  a  man  under 
some  incapacities  for  ecclesiastical  offices."  By  a  corruption  of  the 
meaning  of  the  term,  bigamy  is  now  understood  in  law  to  be  "the  state 
of  a  man  who  has  two  wives,  or  of  a  woman  who  has  two  husbands 
living  at  the  same  time."  Bouvier  so  defines  it,  and  it  will  be  seen  that 
he  uses  almost  the  exact  lan^age  of  our  act  of  assembly.  It  would 
seem  clear  that  the  latter  was  intended  to  punish  the  common  law  offence 
of  bigamy. 

The  indictment  in  this  case  does  not  follow  the  language  of  the  act  of 
assembly  above  cited,  but  charges  the  defendant  in  terms  with  a  second 
marriage  within  the  jurisdiction  of  the  court,  upon  a  day  named  in  the 
bill,  and  during  the  lifetime  of  a  former  husband,  to  whom,  as  charged, 
she  had  been  lawiuUy  married. 

Under  this  indictment  I  have  no  doubt  the  offence  is  the  second  mar- 
riage. The  first  marriage  was  not  a  violation  of  law.  It  was  only  when 
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the  defendant  entered  into  a  second  marriage,  pending  the  life  of  her 
iirst  liusband,  that  the  law  interposes  its  prohibition,  inflicts  its  penalties, 
and  strikes  down  the  second  contract  as  null  and  void. 

Was  the  offence  complete  when  the  second  marriage  was  celebrated, 
or  was  it  continuous  in  its  nature,  repeated  day  by  day,  by  reason  of  the 
consequent  coiiabitation  of  the  parties? 

In  support  of  the  latter  view,  it  was  urged,  that  if  it  were  not  a  con- 
tinuing offence,  and  the  statute  ran  from  the  time  of  the  second  marriaee, 
there  would  be  no  way  to  reach  a  bigamist  after  the  expiration  of  tne 
statutory  period;  that  he  might  then  live  with  his  two  or  more  wives  in 
defiance  of  the  law,  of  public  sentiment,  and  to  the  injury  of  the  murals 
of  the  community. 

If  this  be  true,  it  might  be  an  excellent  reason  for  a  modification  of 
the  law,  but  would  not  iustify  the  court  in  giving  it  a  construction  not 
warranted  by  reason  and  authority. 

The  object  of  the  statute  is  to  protect  the  citizen  from  stale  prosecu- 
tions. It  is  called  a  statute  of  repose.  As  bigamy  is  not  excepted  out 
of  the  statute,  the  reason  ou^ht  to  be  very  clear  and  satisfactory  to 
justify  the  court  in  excepting  it  by  judicial  construction. 

The  argument  that  a  bigambt  could  always  escape  by  concealing  hk 
second  marriage  for  two  years^  is  more  specious  than  sound.  It  could 
l>e  used  with  precisely  the  same  effect  as  to  every  other  offence  embraced 
within  the  statute:  Commonwealth  vs.  Hutchinson,  2  Pan'4)ns,  309  is  an 
authority  that  in  cases  of  bigamy  the  statute  appliei<. 

The  offence  consists  in  the  contracting  of  the  ficcoiid  marriage,  not  in 
the  subsequent  cohabitation  of  the  parties.  The  latter  may  exist  either 
with  or  without  such  contract,  with  its  resulting  scnncial  nnd  injury  to 
cood  morals,  and  is  punishable  under  the  criminal  law  as  adultery  or 
fornication,  as  the  case  may  be.  The  contract  of  marriage  doea  not 
change  the  character  of  the  cohabitation,  either  in  law  or  nmrals,  so  far 
as  the  guilty  party  is  concerned;  but  it  aids  him  or  her  in  obtaining  the 
control  of  the  body  of  an  innocent  person  by  a  gross  fraud.  For  this 
reason,  the  law  not  only  strikes  down  the  contract  itself,  but  punishes 
the  person  making  it.  In  the  State  vs.  Patterson,  2  Iredell,  346,  it  is 
said :  "  Marriage,  or  the  relation  of  husband  and  wife,  is  in  law  com- 
plete, when  parties  able  and  willing  to  contract  actually  have  contracted 
to  be  man  and  wife,  in  the  form  and  with  the  solemnities  required  by 
law.  It  is  marriage;  it  is  their  contract  which  gives  to  each  right  or 
p)wer  over  the  body  of  the  other,  and  renders  a  consequent  cohabitation 
lawful;  and  it  is  the  abuse  of  this  formal  and  solemn  contract  by  enter- 
ing into  it  a  second  time  when  a  former  husband  or  wife  is  yet  living, 
which  the  law  forbids,  because  of  its  outrage  upon  public  decency,  its 
violation  of  the  public  economy,  as  well  as  its  tendency  to  cheat  one 
into  a  surrender  of  the  person  under  the  appearance  of  right.  A  man 
takes  a  wife  lawfully  when  the  contract  is  lawfully  made.  lie  takes  a 
wife  unlawfully  when  the  contract  is  unlawfully  made,  and  this  unlaw- 
ful contract  the  law  punishes." 

If  the  petition  of  the  learned  counsel  who  representetl  the  Common- 
wealth be  sound,  in  order  to  convict  a  man  of  bigamy  it  would  be  necet- 
•ary  to  prove  that  he  had  both  wives  within  our  jurisdiction  wiihin  two 
years  prior  to  the  finding  of  the  bill  of  indictment.    In  other  words,  if 
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a  per^D  residiDg  in  Camden,  and  having  a  wife  there,  should  desert  her, 
come  to  this  city  and  marry  a  seaujd  wife  here,  he  could  not  be  con- 
?icted  of  bigamy  m  this  court  unless  he  also  brought  his  first  wife  within 
our  jurisdiction.  It  would  also  lead  us  to  the  couclusion  that  a  visitor 
to  our  city  from  abroad,  coming  from  a  country  where  plurality  of  wives 
li  I^Iized,  and  who  should  be  so  unfortunate  as  to  bring  more  than  one 
wife  with  him,  would  be  liable  to  a  conviction  for  bigamy  and  to  im- 
priionmeut  in  the  penitentiary.  And  not  only  here,  but  iu  every  county 
m  the  State  through  which  he  might  happen  to  pass  with  his  wives  upon 
a  train  of  cars. 

We  do  not  regard  our  act  of  assembly  as  open  to  any  such  construc- 
tion. While  it  is  peculiar  in  its  terms,  we  are  of  opinion  that  it  is  merely 
de^riptive  of  the  offence  of  bigamy,  which,  as  we  have  seen,  is  the  con- 
tractiug  of  a  marriage  by  a  person  who  has  at  the  time  a  former  hus- 
l)and  or  wife  living.  The  onence  is  complete  when  the  second  marriage 
is  celebrated,  and  the  statute  commences  to  run  from  that  time. 

This  view  of  the  case  renders  it  unnecessary  to  consider  any  question 
arising  upon  the  special  verdict.  The  statute  of  limitations  is  a  flat  bar 
to  this  prosecution,  and  the  defendant  is  entitled  to  a  general  verdict  of 
not  guilty. 

The  judgment  is  arrested,  and  the  defendant  may  be  discharged  upon 
her  owu  recognizance. 
P.  E.  Carroll  and  Daniel  Dougherty,  Esqs.,  for  Commonwealth. 
John  8.  McKinley  and  Joseph  T.  Fordy  Esqs.,  for  the  defendant. 


[Leg.  Int,  Vol.  31,  p.  172.] 

Commonwealth  vs,  Henning. 

The  defendaiif  8  adminion  m  to  a  former  marriage  may  be  given  in  evidenoo  against 
him  to  prove  such  (act. 

Opiuion  delivered  May  23,  1874,  by 

Paxsox,  J. — The  defendant  was  convicted  of  bigamy,  and  the  case 
comes  up  now  upon  a  motion  for  a  rule  for  a  new  trial. 

We  have  already  decided  in  Commonwealth  vs.  McNemy,  that  the 
offince  of  bigamy  consists  in  the  celebration  of  the  second  marriage 
nuring  the  lifetime  of  a  former  wife  or  husband,  and  that  it  is  not  neces- 
sary for  the  Commonwealth  in  any  such  case  to  prove  that  the  defendant 
had  both  wives  or  both  husbands  within  the  jurisdiction  of  the  court. 

In  this  case  the  defendant  married  his  first  wife  in  Germany.  Subse- 
quently h<;  c  inie  to  this  country,  leaving  his  wife  in  Germany,  and  mar- 
ried a  sic»)inl  wife  in  this  city.  The  important  question  raised  upon 
«labrl!'T      ^^^^^^"^  ^®  ^^^^  marriage  was  sufficiently 

,  ^'^"  idoubtedly  true,  that  in  order  to  convict  a  prson  of  bigamy 
he  fii^t  marriage  must  be  established  as  a  valid  marriage  in  fact.  The 
WW  will  not  presume  it  as  it  will  in  civil  cases.  Where  the  first  mar- 
fiage  was  contracted  abroad,  it  is  for  the  Commonwealth  to  prove  that 
11?^  ^»^id  by  the  law  of  the  country  where  it  was  contracted. 
The  Commonwealth  oflTered  no  proof  of  the  first  marriage  excepting 
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the  admissions  of  the  defendant  When  charged  with  the  first  marriage 
by  the  second  wife  he  denied  it ;  but  when  a  paper  received  irom  Ger- 
many, purporting  to  be  a  certificate  of  his  former  marriage,  and  con- 
taining a  record  of  the  circumcision  of  his  child  by  his  first  wife,  was 
exhibited  to  him,  he  was  greatly  confused,  cried,  said  he  kuew  he  had 
done  wrong,  that  he  had  a  wife  in  Germany,  and  promised  to  get  a 
divorce  from  her. 

The  papier  referred  to  was  allowed  to  go  to  the  jury,  with  a  translation ; 
not  as  a  marriage  certificate  containing  a  formal  proof  of  a  foreign  mar- 
riage, but  as  a  paper  which  had  been  exhibited  to  the  defendant  at  the 
time  the  conversation  referred  to  occurred  and  the  alleged  admissions 
were  made.  I  am  unable  to  see  any  error  in  the  admission  of  this  paper. 
It  was  as  clearly  evidence  as  the  conversation  in  regard  to  it,  and  of 
which,  in  one  sense,  it  may  be  said  to  have  formed  a  part.  It  was  made 
evidence  by  the  acts  and  admissions  of  the  defendant. 

In  Maine,  Delaware,  Virginia,  South  Carolina,  Georgia,  Alabama, 
Indiana,  Texas,  Ohio,  as  well  as  in  England  and  this  Commonwealth, 
the  defendant's  admissions  as  to  a  former  marriage  may  be  given  in 
evidence  against  him  to  prove  such  fact:  Wharton's  A.  C.  L.,  §  2633. 
The  rule  has  been  so  held  in  Forney  vs.  Hallacher,  8  8.  &  R.  159,  and 
Commonwealth  vs.  Murtagh,  1  Ash.  272.  The  latter  case  was  tried  in  this 
court,  and  the  point  in  controversy  was  considered  and  decided  by  Judge 
King,  in  a  very  able  and  exhaustive  opinion.  At  the  close  thereof  he 
said:  ''That  no  misunderstanding  may  arise  as  to  the  extent  of  this 
decision,  I  repeat  that  I  consider  that  confessions  of  a  prior  marriage  are 
onl^  evidence  of  the  fact;  that  these  confessions  and  acknowledgments 
derrve  their  forctf  from  the  time,  manner,  and  circumstances  of  which 
they  are  made,  and  that  connected  with  these,  they  may  exhibit  the 
most  conclusive  or  the  weakest  testimony  which  can  be  ofiered  of  the 
&ct.  It  is  for  intelligent  jurors,  aided  by  experienced  courts,  to  weigh 
and  discriminate  their  relative  forces." 

After  a  proper  caution  from  the  court,  the  jury  found  against  the  de- 
fendant upon  the  question  of  the  existence  of  the  former  marriage.  I 
cannot  say  they  were  not  justified  by  the  evidence. 

I  do  not  attach  much  weight  to  the  argument  that  the  mere  admission 
of  the  defendant  that  he  hid  a  wife  in  Germany,  was  not  an  admission 
that  he  was  legally  married  there,  and  that  his  first  wife  was  still  alive. 

Why  should  the  defendant  promise  to  procure  a  divorce  from  his  first 
wrife  if  the  marriage  were  not  legal,  or  his  wife  were  not  still  alive? 
Both  of  these  points  were  embraced  in  the  admissions  of  the  defendant, 
and  have  been  passed  upon  by  the  jury.  I  see  no  reason  to  disturb  their 
verdict.    Motion  refused. 

Whif^  &  Earle,  Esqs.,  for  Commonwealth. 

J.  W,  Brown  and  Joseph  S.  Ford,  Esqs.j  for  defendant 
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[Leg.  Int.,  Vol.  31,  p.  332.] 
Ck>MMONWEALTH  JoKES. 
An  aUempt  to  illegally  vote  is  an  indictable  offence. 
Opinion  delivered  October  10,  1874,  by 

Paxson,  J. — ^The  defendant  was  convicted  at  the  special  sessions,  in 
Jane  last,  of  the  offence  of  attempting  to  vote  illegally.  A  motion  was 
roade  by  his  counsel  for  a  new  trial,  which  motion  was  argued  on  the 
last  day  of  the  session  prior  to  the  summer  vacation. 

The  indictment  contained  three  counts.  The  first  charges  that  the 
defendant,  not  being  a  qualified  voter,  fraudulently  attempted  to  vote  at 
the  February  election  in  the  First  division  of  the  Fourteenth  ward. 

The  second  charges  that  said  defendant,  being  otherwise  qualified, 
attempted  to  vote  at  said  election  out  of  his  proper  division. 

The  third /x>unt  charges  that  the  said  defendant,  not  by  law  qualified 
to  vote  in  said  division,  attempted  to  vote  therein. 

Upon  the  trial  it  appeared  that  the  defendant  was  a  duly  qualified 
voter;  that  he  attempted  to  vote  in  the  First  division  of  the  Fourteenth 
ward,  and  that  he  was  not  a  resident  of  that  division. 

It  is  therefore  clear  that  this  verdict,  if  sustained  at  all,  can  only  be 
80  upon  the  second  and  third  counts. 

Upon  the  argument,  the  point  was  raised  and  pressed  with  much  zeal 
and  ability,  that  the  conviction  could  not  be  supported  up<m  either 
count,  for  the  reason  that  no  offence  is  charged,  either  statutory  or  at 
common  law. 

It  will  be  observed  that  the  indictment  charges  merely  an  attempt  to 
vote  illegally. 

The  sixth  section  of  the  act  of  6th  April,  1870,  provides  that,  "if 
any  person  not  a  citizen  of  this  Commonwealth  shall  vote,  or  attempt  to 
vote,  at  any  special,  general,  or  presidential  election  held  in  this  Com- 
monwealth, he  shall  be  guilty  of  felony,"  etc.  This  is  the  only  instance 
I  am  aware  of  in  which  the  statute  defines  and  punishes  an  attempt  to 
vote  illegally;  and  this  applies  only  to  persons  who  are  not  citizens 
of  this  Commonwealth.  It  has  no  application  to  the  case  under 
coDsideration. 

In  our  criminal  procedure  act  we  have  a  section  which  provides  that, 
I*  if,  on  the  trial  of  any  person  charged  with  any  felony  or  misdemeanor, 
it  shall  appear  to  the  jury,  upon  the  evidence,  that  the  defendant  did 
not  complete  the  offence  charged,  but  was  guilty  only  of  an  attempt 
to  commit  the  same,  such  person  shall  not,  by  n^ason  thereof,  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict 
that  the  defendant  is  not  guilty  of  the  felony  or  misdemeanor  charged, 
bat  is  gtiilty  of  an  attempt  to  commit  the  same;  and  thereupon  such 
person  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had 
oeen  convicted  upon  an  indictment  for  attempting  to  commit  the  par- 
ticular felony  or  misdemeanor  charged  in  the  indictment.''    Section  50. 

It  was  urged  that  this  section  was  intended  to  apply  only  to  such 
misdemeanors  as  were  an  offence  at  common  law.  In  other  words,  that 
it  is  not  an  indictable  offence  to  attempt  to  commit  a  mere  statutory 
loisdemeanor.   I  am  not  aware  that  the  statute  last  above  quoted  has 
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ever  received  a  judicial  construction.  I  have  endeavored  to  give  the 
subject  the  care  and  attention  to  which  its  importance  entitles  it. 

The  report  of  the  commissioners  on  the  ))eual  code  does  not  throw 
any  light  upon  this  question.  The  section  it«elf  is  new,  and  they  give 
as  a  reason  for  its  passage,  the  fact,  that  prior  thereto,  if  on  an  in- 
dictment for  felony,  it  appears  that  some  circumstance  is  wanted  to 
establish  the  complete  technical  offence,  the  prisoner  must  be  acquitted, 
although  the  proofs  are  i>erfect  of  an  attempt  to  commit  the  crime." 

An  examination  of  the  authorities  leaves  me  in  no  doubt  upon  the 
law.  The  general  rule  is  well  established,  that  any  attempt  to  commit 
a  misdemeanor,  is  a  misdemeanor,  whether  the  offence  is  created  by 
statute,  or  was  an  offence  at  common  law.  This  broad  principle  was 
asserted  by  Baron  Parke  in  the  ctwe  of  Rex  vs.  Roderick,  7  C.  &  P.  795, 
and  has  been  adopted  by  the  editors  of  our  leading  text  books  on 
criminal  law:  See  1  Arch.  Grim.  Plead,  and  Ev.  85;  2  Id.  29;  Whar- 
ton, 79,813;  and  1  Russ.  84.  It  was  also  fully  recognized  by  our  own 
Supreme  Court  in  Smith  vs.  The  Commonwealth,  4  P.  F.  S.  209,  where, 
in  a  very  able  and  interesting  opinion.  Chief  Justice  Woodward  rcTiewa 
the  whole  subject  of  attempts,  and  collects  the  English  cases  with  great 
care.  Where  an  offence  is  made  a  misdemeanor  by  statute,  it  is  made 
80  for  all  purposes :  Rex  vs.  BvUer,  6  C.  &  P.  368. 

There  may  be,  perhaps,  a  distinction  between  misdemeanors  which 
are  mala  in  se  and  such  as  are  mala  prohibita,  as  in  the  case  of  acts 
which  are  not  per  se  penal,  but  made  the  subject  of  a  statutory  fine» 
as  a  matter  of  municipal  regulation. 

But  when  the  misdemeanor  is  stamped  as  a  crime  by  the  law,  is  the 
subject  of  indictment,  and  is  punishable  by  fine  and  imprisonment,  an 
attempt  to  commit  it  is  clearly  a  misdemeanor. 

Especially  is  this  the  case  where  the  offence  is  one  which  affects  the 
public  injuriously.  All  attempts  tending  to  the  prejudice  of  the  com- 
munity are  indictable,  as  an  attempt  to  provoke  another  to  send  a 
challenge :  Rex  vs.  Philipps,  6  East,  464 ;  an  attempt  to  bribe  a  cabinet 
minister  to  give  the  defendant  an  office:  Vaughan's  case,  4  Burr,  2494; 
and  the  same  with  respect  to  the  promise  to  a  member  of  a  corporation 
to  induce  him  to  vote  for  the  election  of  a  mayor:  Plyrapton's  ease, 
2  Lord  Raymond,  J  377;  or  an  attempt  to  bribe  a  juryman  to  give  a 
particular  verdict:  Young's  case,  2  East,  14;  or  a  judge,  with  intent  to 
corrupt  him  in  u  case  depending  before  him :  3  Inst.  147. 

No  one  of  these  cases,  drawn  from  the  English  law,  defines  an 
offence  which  more  directly  affects  the  communitv  than  the  one  under 
consideration.  A  blow  aimed  at  the  purity  of  elections  is  a  crime 
against  the  nation.  When  the  ballot-box  ceases  to  reflect  the  popular 
will,  we  shall  be  in  a  condition  little  better,  politically,  than  a  South 
American  republic,  if,  indeed,  it  is  necessary,  even  now,  to  go  beyond 
some  of  our  own  Southern  States  for  an  illustration. 

The  view  of  the  law  I  have  indicated  harmonizes  perfectly  with  the 
fiftieth  section  of  the  criminal  procedure  act  above  referred  to,  which 
provides,  as  already  seen,  that  when  a  person  indicted  for  a  felony  or 
misdemeanor,  is  convicted  of  the  attempt,  he  may  be  punished  '*  in  the 
same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
attempting  to  commit  the  particular  felony  or  misdemeanor  charged  in 
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Uie  indiotmeDt"  This  seems  a  recoguition  of  the  broad  principle  that 
all  attempts  to  commit  misdemeanors  are  indictable  at  common  Jaw. 
It  is  upon  this  principle  that  this  conviction  must  rest,  as  the  case  does 
not  come  within  the  section  above  referred  to. 

The  motion  for  a  new  trial  is  overruled,  and  judgment  will  be  entered 
on  the  second  and  third  counts  only. 

The  maximum  imprisonment  affixed  by  law  to  the  offence  of  illegal 
voting,  under  the  appropriate  section  of  the  code,  is  three  months.  For 
the  attempt  to  vote,  of  which  this  defendant  is  convicted,  the  statute 
affixed  no  punishment,  and  we  are  obliged  to  look  to  the  common  law. 
The  punishment  at  common  law  for  an  attempt  to  commit  a  mis- 
demeanor, is  by  fine  or  imprisonment,  or  both.  There  would  be  no 
propriety,  however,  in  imposing  for  the  attempt  the  full  measure  of  im« 
prisooment  designated  by  the  statute  for  the  completed  ofience. 

John  Jl  Ridgway^  E^.,  for  the  Commonwealth. 

Chri$tian  ^neam,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  81,  p.  883.] 
Reqistrt  Lists. 

Former  paopen  in  the  almshouse,  who  have  been  diicharged  as  foch,  hot  who  remain 
in  that  institution  under  oontract  of  servieo  for  hire,  are  entitled  to  yote  as  residents 
of  the  precinct 

0[iiiiii>n  delivered  October  13,  1874,  by 

LuDuDW,  J. — The  business  of  purging  the  registry  lists  was  resumed 
before  Judge  Ludlow.  Upon  the  question  whether  ninety-three  persons 
living  at  the  almshouse  are  paupers  in  the  sense  of  the  Constitution,  so 
S8  to  deny  them  the  right  of  voting,  the  judge  having  consulted  bis^ 
colleague^),  read  the  following  opinion  :  . 

The  Constitution  declares,  article  8,  section  12,  that,  for  the  purpose 
of  voting,  no  person  shall  be  deemed  to  have  gained  a  residence  (among 
other  reasons)  "  while  kept  in  any  poorhouse  or  other  asylum  at  public 
expanse;"  in  other  words,  paupers  shall  not  vote,  and  paupers  are 
denuod  to  be  persons  who  are  so  poor  that  they  must  be  Eupported  at 
the  public  expense:  Bouvier's  Law  Dictionary,  vol.  2,  pa^  310. 

The  persons,  whose  risHbt  to  vote  in  the  precinct  in  which  the  alms- 
house is  situated  in  the  Twenty-seventh  ward,  is  questioned,  with,  I  be- 
lieve, but  few  exceptions,  were  admitted  into  the  house  as  "  paupers," 
aod  if  the  evidence  stopped  at  this  point,  no  question  could  arise  as  to 
their  right,  for  clearly  the  Constitution  declares  that  they  cannot,  as 
paupers,  vote.  The  evidence,  however,  establishes,  first,  that  as  paupers 
they  have  not  only  been  discharged,  but  have  the  right  by  law  to  leave 
the  house  at  any  time,  which  rignt,  if  denied,  could  at  once  be  enforced 
by  habeas  corpus.  These  persons  are  therefore  no  longer  paupere,  nor 
ore  they  entUled  to  any  mmori  ai  the  pvblie  expense.  It  also  appears, 
lecondly,  that  under  auttiority  of  the  executive  officer  of  the  house, 
approved,  as  I  understand,  by  the  board  of  guardians,  these  persons 
have  been  employed  in  the  institution  in  various  ways,  in  all  oi  which 
they  are  of  and  in  actual  service.  For  these  services  they  are  naid, 
clothed,  and  lodged  ;  they  do  not  eat  or  ^leep  with  the  inmates,  anu  are 
iohjected  to  the  same  rules  which  apply  to  the  other  employ^  of  the 
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house,  with  this  single  exceptioD,  that  they  may  not  pass  out  of  the 
grounds,  except  under  an  order,  or  upou  the  direction  of  the  steward, 
who,  because  they  were  inmates,  must  exercise  his  authority.    If  these 
individuals  are  not  paupers,  as  such,  what  are  they  ?    The  answer  to 
this  question  must  be,  it  seems  to  me,  that  they  are  servants,  as  such 
employed  and  paid ;  it  matters  not  that  the  compensation  in  cash  is 
small,  or  that  they  are  paid  in  food,  clothing,  and  shelter.    In  an  action 
at  law  could  not  each  man  recover  from  the    city  of  Philadelphia  "  the 
amount  of  his  contract?    If  this  question  must  be  answered  in  the 
affirmative,  then  the  mere  fact  that  these  men  remain  in  the  house  has 
little  weight,  for  from  the  moment  they  are  discharged  by  competent 
authority  as  paupers,  and  work  for  their  own  support  upon  legal  con*  I 
tracts,  they  become,  no  matter  how  poor  they  may  be,  freemen  in  the 
true  sense  of  that  term,  and  as  such  are  entitled  to  their  rights,  which 
rights  I  will  guard  with  the  most  exact  care.    Had  any  evidence  ap- 
peared in  thb  case,  which,  for  one  moment,  established  the  fact  that 
an  attempt  had  been  made  to  evade  the  letter  or  spirit  of  the  Constitu- 
tion, and  to  pack  the  institution  with  voters,  I  would  strike  these  names 
from  the  record.    So  far,  however,  from  that  being  the  state  of  the 
case,  the  uncontradicted  evidence  b  that,  in  the  cases  referred  to,  these  I 
persons  have  been  employed  as  servants  of  the  institution,  from  one  to  I 
ten,  and  even  fifteen  years.    Should  I  be  mistaken  as  to  any  one  of  the  I 
individuals  named,  I  will  at  any  time  hear  the  testimony,  and  then  act  I 
according  to  the  principles  heretofore  stated. 

[Leg.  Int.,  Vol.  81,  p.  340.] 

In  the  opening  of  Fifteenth,  Sixteenth,  and  Norris  Streets,  | 
through  Monument  Cemetery.  | 

A  road  jary  In  assessing  damages  for  opening  a  street  must  award  them  "  as  damages  | 

-  for  the  opening  of  the  street."  | 

Opinion  delivered  October  17,  1874,  by  ! 

Paxson,  J. — ^Fifteenth,  Sixteenth,  and  Norris  streets  have  been  opened  | 
through  the  Monument  Cemetery  in  pursuance  of  the  following  act  of  I 
assembly,  passed  May  6,  1872 :  | 
Be  It  enacted,  etc.,  that  Fifteenth,  Sixteenth,  and  Norris  streets,  are  : 
hereby  laid  out  through  Monument  Cemetery,  of  the  same  width  as  laid 
out  on  existing  public  plans  up  to  the  cemetery  lines  of  said  cemetery ; 
and  it  shall  also  be  the  duty  of  the  chief  commissioner  of  highways  ■ 
within  sixty  days  to  cause  said  streets  to  be  opened  and  paved.  ...  In  | 
assessing  damages  for  said  opening,  the  cost  of  suitable  enclosure  of  said  | 
cemetery  ground  on  said  streets  shall  l)e  allowed." 

A  jury  to  assess  the  damages  caused  hy  the  opening  of  said  streets 
was  appointed  by  the  court,  upon  the  petition  of  tne  cemetery  company, 
and  tne  report  of  said  jury  is  now  oefore  us  upon  exceptions.  The 
award  is  as  follows :  I 

** After  full  reflection  and  deliberation  they  (the  jury)  were  unani-  I 
mously  of  opinion,  and  so  report,  that  no  damage  will  be  sustained  by  | 
the  said  Monument  Cemetery  Company  by  reason  of  the  opening  of  said 
streets  through  the  said  cemetery.    They  were  further  unanimously  of 
opinion,  and  so  report,  that  the  cost  of  a  suitable  ^closure  for  said 

i 
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cemetery,  upon  the  line  of  the  said  streets,  will  be  $34,460,  and  they 
accordiugly  award  that  sum  as  the  cost  of  such  suitable  enclosure." 

This  sum  the  jury  has  assessed  upon  adjoining  owners,  in  the  pro- 
portions to  which  such  owners  are  benefited  by  the  opening  of  said 
streets. 

Exceptions  have  been  filed  by  the  cemetery  company,  the  city,  and  a 
portion  of  the  adjoining  owners  whose  property  has  ^n  assessed. 

The  cemetery  company  desires  the  report  confirmed  as  to  the  award 
for  the  cost  of  the  enclosure,  with  the  question  left  open  as  to  whether 
the  city  should  pay  for  the  land  taken  by  said  streets.  They  estimate 
its  value  at  about  $40,000. 

The  city  is  willing  to  accept  the  award  of  $34,460,  provided  it  is  a 
finality,  and  no  further  question  raised  in  regard  to  the  land  taken. 

Some  of  the  adjoining  owners  who  have  been  heavily  assessed  except  to 
the  report  upon  the  ground  that  under  the  act  of  assembly  authorizing  a 
road-jury  to  assess  the  damages  for  opening  streets  upon  adjoining 
property  benefited  by  such  opening,  no  authority  exists  for  assessing 
upon  such  owners  the  cost  of  building  a  fence. 

A  portion,  at  least,  of  the  apparent  difiSculty  in  this  case  arises  from 
the  award  of  the  jury.  It  is  informal  and  insensible.  The  jurors  have 
assumed  that  their  duties  were  twofold: — 1st.  To  ascertain  and  report 
the  damages  occasioned  by  reason  of  the  opening  of  said  streets ;  and 
2d.  To  ascertain  and  report  the  cost  of  a  suitable  enclosure  for  the 
above-named  cemetery  on  the  line  of  the  said  streets. 

The  jury  was  appointed  to  assess  the  damages,  if  any,  sustained  by 
the  Monument  Cemetery  Company  by  reason  of  the  opening  of  the 
streets  aforesaid  through  the  lauds  of  said  company.  There  is  nothing 
in  the  petition,  the  order  of  court,  or  the  law,  which  authorized  or 
reauirea  tlie  jury  to    report  the  cost  of  a  suitable  enclosure." 

it  id  true  the  act  of  assembly  above  referred  to  provides  that  **  in 
assessing  damages  for  such  opening,  the  cost  of  suitable  enclosure  for  the 
said  cemetery  grounds  on  said  streets  shall  be  allowed." 

It  required  an  act  of  assembly  to  enable  the  jury  to  properly 
coDttider  and  allow  the  cost  of  such  enclosure  as  an  element  of  damages 
for  the  opening  of  the  streets.  The  efiect  of  said  act  is  merely  to  increase 
the  damages  oy  the  cost  of  such  enclosure.  Whatever  sum  the  jury 
award  must  be  awarded  as  damages  for  the  opening  of  the  said  streets. 

Let  the  report  be  returned  to  the  jury  with  instructions  to  amend  il 
in  conformity  with  this  opinion.  When  it  comes  back  we  will  dispose 
of  the  exceptions. 

tfottrt  of  (SUtorter  fUtsmm  of  Bucko  tfountQ. 

[Leg.  Int,  Vol.  31,  p.  360.] 

Commonwealth  vs,  Edwards. 

One  who  porsnes  and  arrests  a  thief  who  has  stolen  a  mole,  is  not  thereby  entitled 
to  the  reward  allowed  by  the  act  of  1821  for  the  pursuit  and  arrest  of  a  horse-thief. 

Opinion  delivered  by 

Watron,  p.  J. — ^The  defendant  was  tried,  convicted  and  sentenced,  at 
last  April  sessions,  for  the  larceny  of  two  mules,  the  property  of  David 
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Landreth  and  Sons.  He  was  pursued  and  arrested  by  John  QuiD,  the 
petitioner,  who  now  asks  us  to  direct  the  clerk  to  certify  under  the  act 
of  March  15, 1821,  7  8m.  Laws,  388,  that  he  is  entitled  to  Uie  reward 
for  the  apprehension  of  a  horse-thief. 

The  first  section  of  this  act  provides  that  a  reward  of  $20  and  milea&^e 
shall  be  given  "  to  whoever  shall  pursue  and  apprehend  any  person  who 
shall  have  stolen  any  mare,  horse  or  gelding."  The  second  section  makes 
it  the  duty  of  the  court,  before  which  any  person  or  persons  are  con- 
victed of  horse-stealing,  to  inquire  who  is  entitled  to  the  reward,  and  to 
direct  the  clerk  to  certify  the  same  to  the  commissioners  of  the  county 
in  which  the  owner  of  the  horse,  mare  or  gelding,  resides. 

The  ofience  of  horse-stealing  is  a  dbtinct  and  specific  one  under  our 
laws,  and  as  such  has  been  made  punishable  by  various  acts  of  assembly. 

The  act  of  1870,  2  Sm.  Laws,  532,  enacted,  "  that  every  person 
^nvicted  of  horse-stealing,  or  as  accessory  thereto,  before  the  fact,  shall 
testore  the  horse,  mare  or  gelding,  stolen,  to  the  owner  or  owners  thereof, 
ttr  shall  pay  to  him  or  them  the  full  value  thereof." 

In  the  act  of  1829,  P.  L.  315,  the  offence  is  mentioned  merel^r  as 

horse-stealing,"  and  the  Revised  Penal  Code  of  1860,  §  105,  describes 
it  in  the  same  language. 

While  the  act  of  1790  was  in  force  the  act  under  which  this  petition  is 
presented  was  passed.  They  both  particularly  describe  the  offence  as 
limited  to  the  stealing  of  a  horse,  mare,  or  gelding."  Indeed,  under 
the  strict  construction  to  heaven  to  all  penal  statutes,  we  do  not  see  bow 
the  expression  "  horse-stealing,"  could  be  construed  to  extend  further, 
than  to  these  three  descriptions  of  horses ;  certainly  it  could  not  apply  to 
the  stealing  of  a  mule. 

It  has  been  urged  that  a  mule  is  of  the  horse  kind ;  that  he  who 
pursues  and  apprdbends  a  thief  who  steals  a  mule,  is  eoually  meritorious 
as  he  who  pursues  and  apprehends  one  who  steals  a  horse;  that 
the  one  as  much  as  the  other  is  within  the  spirit  of  the  act ;  and  that  as 
the  reward  is  for  the  furtherance  of  justice  the  act  ought  to  be  liberally 
construed,  so  as  to  include  the  former  as  well  as  the  latter. 

We  freely  admit  that  the  two  cases  seem  parallel,  and  had  we  the  power 
to  make  the  law,  instead  of  being  under  the  duty  of  construing  and  ap- 
plying it,  we  would  give  the  same  reward  to  the  one  as  to  the  other. 
But  we  cannot  see  how  a  legislative  expression  in  fiftvor  of  one  who  pur- 
sues and  apprehends  a  thief  for  stealing  a  mare,  horse  or  gelding,"  can 
be  construed  to  extend  to  him  who  pursues  and  arrests  a  thief  for  steal- 
ing a  mule.  If  we  can  do  this,  then  we  can,  by  going  only  one  step  fiir- 
ther,  give  the  same  reward  for  the  arrest  of  a  thief  who  has  stolen  an 
ass  or  a  cow.  Our  safe  course  in  this  respect  is  to  abide  in  the  law  as  it 
is  written. 

We  are  obliged  rather  reluctantly  to  dismiss  this  petition. 
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Cottrt  of  (ittiarter  IStswm  of  ^robfbrb  ConntQ. 

[Leg.  Int,  Vol.  SI,  p.  398.] 

Commonwealth  tt.  Dr.  H.  C.  Porter  and  Henry  C.  Porter. 

Dnigflitts  and  apothecaries  having  the  right  to  retail  liquors  for  the  purpose  mentioned 

in  Uie  statutes  are  retailers  <u6  modo. 
The  word  retailer  cannot  be  construed  with  reference  to  them  and  their  business  as 

druggists. 

It  is  not  to  be  inferred  because  the  constable  in  his  return  calls  them  "  retailers  of 
iiqaon,"  that  they  sold  and  delivered  liquors  to  be  used  as  a  beverage. 

HotioD  to  ouash  indictmeDt.  Opinion  delivered  November  16, 1874,  by 
Morrow,  r.  J. — ^The  constable's  return,  upon  which  this  indictment 
is  based,  is  in  the  following  words :  '^Eetatler  of  liquors.  Dr.  H.  C. 
Porter  &  Son."  Is  this  sufficient  to  support  the  indictment  ?  The  33d 
lection  of  the  act  of  1856  requires  constables  to  "  make  return  of 
retailers  of  liquors,  and  in  addition  thereto,  at  each  term  of  the  court,  to 
make  return  on  oath,  whether,  within  his  knowledge,  there  is  an^  place 
within  his  bailiwick  kept  and  maintained  in  violation  of  this  act*' 
The  return  is  not  in  compliance  with  the  latter  part  of  this  act  He 
does  not  say  whether  the  acts  of  the  defendants  were  or  were  not  in  viola- 
tion of  law — simply  returns  them  as  retailers ;  and  it  is  argued  this  is 
safficieut,  because,  since  the  passage  of  the  local  option  law,"  no  per- 
Bous  are  licensed  to  vend  liquors  in  tlii:)  county,  and,  of  necessity,  if  the 
defendants  are  retailers  of  liquors,  it  is  in  violation  of  law.  This,  as  a 
general  proposition,  may  be  true,  but  it  has  its  exceptions  ;  for  the 
fifth  section  of  the  act  of  1856  allows  druggists  and  apothecaries  "  to 
sell  Qomixed  alcohol,  or  compound,  or  sell  any  admixtures  of  wine, 
alcohol,  spirituous  or  brewed  lic^uors  in  the  preparation  of  mcnlicine,  or 
apon  the  written  prescription  of  a  regular  practising  physician."  The 
act  of  March  27,  1872  (local  option),  prescribes  "  that  nothing  con- 
tained in  this  act  shall  prevent  the  issumg  of  licenses  to  druggists  for 
the  sale  of  liauors  for  medicinal  purposes." 

The  record  shows  that  the  defendants  were  druggists  and  apothe- 
caries. As  such,  they  had  the  right  to  retail  liquors  for  the  purposes 
mentioned  in  the  statute.  It  is  true  thev  had  no  right  to  sell  them ''to 
he  as  a  beverage ; "  but,  in  the  absence  of  any  charge  that  such 
was  the  fact  (except  what  is  implied  in  the  word  retailer),  we  will  not 
presume  they  acted  criminally,  but  the  presumption,  under  such 
circumstances,  is  directly  the  opposite — it  is  always  in  fjivor  of  inno- 
cence. The  word  retailer  must  be  construed  with  reference  to  them 
their  business  as  druggists.  They  are,  ex  necessitate,  retailers  in 
one  sense ;  not,  perhaps,  in  the  popular  sense  of  the  word,  but  in  its 
exact  and  proper  sense — that  is,  one  who  "  sells  in  small  quantities." 
In  other  words,  they  are  retailers  sub  modo — have  the  right  to  sell 
and  deliver  liquors  for  the  purposes  mentioned  in  the  acts  before 
quoted,  and  we  will  not  infer,  because  the  constable,  in  his  return,  calls 
Ihem  **  retailers  of  liqiiors,"  that  they  sold  and  delivered  liquors  to  be 
used  as  a  bevemge.    For  this  b  the  very  gist  of  the  charge,  and  the  word 
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retailer  in  the  return,  as  we  have  seen,  does  not  show  such  was  the 
fact. 

To  test  it :  Suppose  application  had  been  made  to  the  court  for 
a  bench  warrant  upon  this  return  when  it  was  mad<%  and  it  appeared 
to  the  court  that  the  defendants  were  druggists,  the  court  certainly 
would  have  refused  to  grant  it,  for  the  reason  that  no  offence  was 
charged.  The  constable  had  returned  in  part  what  the  law  required, 
an>l  it  was  consistent  with  truth  and  innocence.  The  indictment 
stands  on  no  higher  ground  than  the  return.  The  grand  jury  may 
make  presentments,  it  is  true,  but  it  must  be  on  their  own  knowl- 
e  Ige.  Tkis  indictment  was  on  the  return,  upon  the  evidence  of  wit- 
nesses summoned  for  the  part  of  the  Commonwealth.  If  the  return 
falls,  the  indictment  falls.  For  if  we  were  to  hold  otherwise,  persons 
might  be  indicted  on  any  statement  charging  no  crime,  without  an 
examination  before  a  majgistrate,  or  without  any  presentment  by  the 

fraud  iury.  This  certainly  cannot  be  done  in  the  State  courts  of 
Pennsylvania. 

We  might  end  the  case  here,  but  we  are  unable  to  see  by  what  author- 
ity the  district  attorney  laid  the  indictment  against  Henry  C.  Porter. 
The  word  **  Son,"  in  the  return,  is  not  necessarily  Henry  C.  Porter,  and  so 
far  as  we  can  see  from  the  record,  he  is  name<i  in  the  indictment  with- 
out authority,  and  clearly  it  cannot  be  held  good  as  against  him.  But 
we  think  it  cannot  be  sustained  against  either  of  the  defendants,  and 
the  indictment  must  be  quashed. 

Rule  absolute,  and  demurrer  sustained. 
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Cirntit  (lourt  of  tl)e  fiuittb  States, 

Eoustem  District  of  Penngylvanicu — In  Equity. 
[Leg.  Int,  VoL  31,  p.  86.] 

Keenan  vs.  Shannon  et  al. 

Proceedings  in  bankruptcy — Injunction  issued  restraining  defendanla  from  collecting 
an  J  renta  from  real  estate  in  which  the  bankrupts  have  any  legal  or  equitable  estate, 
and  appointment  of  a  receiver. 

OpmioQ  delivered  March  2, 1874,  by 

Cadwalader,  J. — The  bill  has  already  been  acted  upon  by  the 
granting  of  an  interlocutory  injunction  restraining  certain  defendants 
from  conveying,  transferring,  or  incumbering  any  property,  real  or 
personal,  in  which  the  Franklin  Savings  Fund  Society,  bankrupts,  have 
aoy  interest,  legal  or  equitable.  The  case  has  again  been  argued  upon 
the  complainant's  application  for  an  injunction  to  restrain  the  defend- 
ants, Cyrus  Cadwallader,  George  W.  Michener,  and  Benjamin  Satterth- 
waile,  from  collecting  any  rents  of  real  estate  in  which  the  bankrupts 
have  any  legal  or  equitable  interest. 

Before  the  latter  application,  the  Court  of  Bankruptcy  had  under 
two  commissions  directed  summary  inquiries  to  ascertain,  fii-st,  the 
present  available  value  of  the  mortgage  securities,  or  so-called  invest- 
ments, of  which  the  bankrupts  were  the  acknowledged  owners;  and, 
secondly,  what  has  become  of  the  funds  which  heretofore  have  been,  or 
ought  to  have  been,  in  the  possession  or  control  of  the  bankrupts. 
Neither  commission  has  been  reported  as  executed.  There  is,  however, 
no  dispute,  I  believe,  that  the  defendant,  Cyrus  Cadwallader,  who  was 
the  principal  executive  officer  of  the  bankrupt  company,  had  used  its 
funds  as  if  they  were  his  own,  had  speculated  with  them  for  his  indi* 
vidual  benefit,  as  well  as  for  the  alleged  benefit  of  the  company,  and 
that  all,  or  nearly  all,  of  the  company's  alleged  securities  or  inv(  stmenta 
are  mortgages  held  in  his  name,  or  in  the  names  of  persons  heretofore 
associate  with  or  controlled  by  him.  The  injunction  ought  therefore 
to  be  granted,  though  a  formal  amendment  of  the  bill  may  first  be 
necessary. 

What  proportion  the  value  of  the  alleged  investments  or  securities 
bears  to  the  amount  of  the  debts  of  the  company  will  probably  be  known 
very  soon,  but  cannot  now  be  probably  conjectured.  Counsel  for  the 
defendants  have  spoken  of  a  committee  appointed  at  an  informal  meeting 
of  some  of  the  creditors,  and  it  is  said  this  committee  entertain  a  favor- 
able opinion  of  the  probable  value  of  the  assets.  But  this  opinion,  so 
far  as  I  can  learn,  is  founded  more  or  less  upon  an  assumption  that  the 
average  value  of  all  the  mortgages  approximates  that  of  a  certain  portion 
of  them  upon  which  a  large  advance  was  made  by  lenders  of  known 
prudence.  A  contrary  suggestion  by  counsel  on  the  other  side  is,  that 
these  mortgages  were  probably  the  best  of  the  securities,  and  may  have 
been  selected  as  the  only  securities  which  could  be  offered  to  such 
lenders*  and  that  the  remaining  mortgages,  or  certain  classes  of  them, 
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are  therefore  probably  inferior  securities.  It  is  also  suggested  that 
incidentally  to  the  breach  of  trust  under  which  mortgages  paid  for  by 
the  company  were  created,  they  may^  to  an  extent  as  yet  unknown, 
have  been  for  amounts  fraudulently  in  excess  of  the  real  value  of  the 
security. 

In  our  present  ignorance  on  the  subject,  it  would  be  rash  and  unsafe 
to  adopt  the  former  of  these  opposing  tneories  or  conjectures.  The  pre- 
sumption should  not  be  in  favor  of  parties,  or  %  party,  admitted  to  have 
long  and  systematically  violated  the  most  sacred  confidence.  The  gentle- 
men who  are  designated  as  the  committee  of  creditors  are,  if  I  understand 
their  counsel  rightly,  of  opinion  that  Cyrus  Cadwallader  should  be 
allowed  to  continue  to  collect  the  rents  of  the  real  estate.  He  is,  it 
appears,  under  engagements  to  advance  from  time  to  time,  as  building 
are  in  successive  stages  of  construction,  the  money  required  for  their 
completion,  and  this  completion  is  said  to  be  necessary  in  order  to  make 
some  of  the  mortgages  available  securities  to  their  assumed  value.  It  is, 
I  believe,  admitted  that,  as  between  him  and  the  bankrupts,  he  is  bound 
to  make  these  advances  with  his  own  funds.  In  other  words,  if  there 
had  been  no  bankruptcy,  he  could  not  rightfully  have  obtained  the  funds 
from  the  m:)ueys  of  the  society. 

It  is  now  said  that  he  has  no  present  available  resources,  except  the 
rents  in  question,  to  enable  him  to  comply  with  his  engagements  to  make 
the  necessary  advances.  If  this  means  that  he  is  insolvent,  independ- 
ently of  his  relations  to  or  with  the  company,  the  danger  of  continuing 
his  stewardship  may  ha  the  greater.  But  I  do  not  understand  this  to  be 
the  meaning  intended. 

It  is  said  that  this  committee  represent  creditors  to  a  large  amount 
This  cannot  be  material  unless  they  offer  to  indemnify  the  other  credi- 
tors, who  take  what  seems  at  present  to  be  a  more  prudent  view  of  the 
subject.  There  may  be  a  class  of  creditors  willing  to  assume  risks 
which  they  have  no  right  to  ask  others  to  incur. 

The  form3r  class  cannot  dictate  to  the  latter. 

I  was  much  pained  by  a  remark  on  the  part  of  the  defendants  that 
these  proceedings  may  prevent  tenants  from  paying  rents,  or  may  afford 
them  a  pretence  for  not  paying.  To  proclaim  the  supposition  of  such  a 
dangir  ml^ht  create  it  where  it  would  not  otherwise  exist.  But  the 
counsel  of  the  defendants  have  corrected  this  tendency  of  the  remark  by 
expressing  a  wish,  that  if  the  present  application  is  granted,  it  should  lie 
accompanied  b^  the  appointment  of  a  receiver.  I  am  generally  averse 
to  this  course  in  bankruptcy,  but  where  the  apparent  titles  to  property 
are  such  on  their  face  that  the  marshal  cannot  act  efficiently  under  the 
usual  warrant,  a  receivership  may  in  some  cases  be  indispensable.  On 
reflection  I  think  it  so  here.  It  will  be  limited  to  accrued  and  aecniing 
interest,  and  to  the  interest  on  mortga^.  To  avoid  complication  ana 
expense,  the  commissioner  already  appointed  for  the  two  purposes  which 
have  been  mentioned  will  be  appointed  the  receiver ;  and  he  will  be 
authorized,  under  the  provisional  direction  of  the  register,  to  apply  the 
funds  in  payment  of  necessary  charges,  such  as  taxes,  etc.,  etc.  Tlie 
receiver  may  also,  if  he  see  cause  for  the  benefit  of  the  general  body  of 
the  creditors,  report  specially  upon  any  question  of  the  application  of 
any  funds  in  fulfilment  of  Cyrus  Cadwallader's  engagements  to  make  the 
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advance  above  mentioned ;  first  ascertaining  the  indubitable  safety  of 
the  security  for  such  advances,  and  the  present  inability  of  Cyrus 
Gidwallaiier  to  make  them  from  independent  sources — and  providing 
for  the  continuance  of  his  ulterior  liability  where,  and  so  far  as,  it  ought 
to  continue. 

The  receiver  may  employ  an  out-door  collector  of  the  rents  under 
special  orders  upon  tenants  by  the  receiver,  for  designated  amounts,  re- 
quiring a  bond  with  sufficient  surety  for  such  collector's  liability,  and 
not  giving  orders  to  exceed  at  any  time  the  sum  secured.  If  creditors 
proving  to  a  large  amount  shall,  by  writing,  request  that  Cyrus  Cadwal- 
lader  act  as  agent  of  the  receiver  to  collect  any  rents,  and  the  receiver 
shall  concur  in  thinking  it  is,  under  the  following  limitations,  expedient, 
he  may,  on  Cyrus  Cadwallader*s  giving  bond,  properly  conditioned,  with 
safficient  continuing  surety,  in  five  thousand  dollars,  give  him  orders, 
never  at  any  one  time,  in  the  whole,  exceeding  that  amount,  on  particular 
tenants,  to  pay  designated  sums,  for  which,  or  for  their  application  as  the 
receiver  may  by  writing  direct,  Cyrus  Cadwallader  shall  account  weekly 


As  to  the  defendant,  Satterthwaite,  the  receiver  may,  if  he  see  cause, 
do  the  like,  on  like  conditions,  provi(led  that  he  may,  in  his  discretion, 
as  to  this  defendant,  dispense  with  the  consent  of  creditoi-s  if  the  other 
conditions  are  fulfilled. 

As  to  the  defendant,  Michener,  I  do  not  see  at  present  any  sufficient 
reason  to  make  any  order.    As  to  him  the  application  may  be  renewed 


any  relation  enabling  him  under  any  pretence  of  right  to  collect  any  of 
the  rents. 

Any  party  may  apply  for  directions  at  any  time.  These  orders  may 
require  modification,  as  the  case  has  not  been  developed.  They  will  faie 
certified  to  the  Court  of  Bankruptcy. 

The  following  order  was  then  read : 

This  case  having  been  heard  upon  the  application  of  the  complainants 
for  an  injunction  restraining  certain  defendants,  until  further,  from  col- 
lecting any  rents  from  real  estate  in  which  the  Franklin  SavinG;s  Fund 
Society,  bankrupts,  have  any  legal  or  equitable  interest,  the  court 
upon  consideration,  grants  the  injunction  so  to  restrain  the  defendants, 
Cfyrus  Cadwallader  and  Benjamin  Satterthwaite,  and  each  of  them,  their 
and  each  of  their  assents  and  servants. 

And  Edwin  T.  Chase,  Esq.,  is  appointed  receiver  for  the  limited  and 
special  purposes  defined  in  the  court's  opinion  of  this  date. 


An  action  for  an  infringement  of  a  patent  survives  against  an  administrator, 

Dsmnrrer  to  bill  of  revivor.    Opinion  delivered  April  6,  1874,  by 
McKexnan,  C.  J. — The  complainant's  original  Lill  prj\>  m1  for  an 
injunction,  and  an  account  of  profits  derived  by  the  defenrlair,  Samuel 
Baker,  from  the  alleged  infringement  of  a  patent  therein  kscribed. 
Before  any  decree  was  rendered,  Samuel  Baker  died,  and  the  present 


red  to  stand  in 


[Leg.  Int.  Vol.  31,  p.  126.] 

Smith  vs.  Baker's  Administrators. 
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bill  is  filed  against  his  personal  representatives  to  revive  the  original 
suit,  to  the  end  that  they  may  be  required  to  account  for  the  profits  so 
received  by  their  intestate.  To  this  bill  the  defendants  have  demurred, 
on  the  ground,  that,  by  the  death  of  the  defendant,  the  original  bill 
abated,  and  cannot  be  revived,  because  the  cause  of  action  springing 
from  a  tort  committed  by  him,  does  not  survive  against  his  personid 
representatives. 

At  common  law  all  actions  for  personal  wrongs  abate  by  the  death  of 
either  of  the  parties.    But  the  rule  is  operative  upon  the  form,  rather 


in  which  the  general  issue  is  not  guilty  are  ended  by  the  death  of 
either  of  the  parties,  yet  where,  by  means  of  the  wrong,  the  wrong-doer 
has  acquired  beneficial  property,  an  action  will  survive  by  or  against 
the  personal  representative  of  the  deceased  party,  to  recover  the  value 
of  such  property :  United  Slates  vs.  Daniel,  6  How.  11.  An  analogous 
principle  is  applicable  to  proceedings  in  equity,  and  hence,  if  an  interest 
or  liability,  which  a  suit  has  been  instituted  to  enforce,  is  not  determined 
by  death,  an  abatement  by  reason  of  the  death  of  any  litigant  may  be 
averted  by  a  bill  of  revivor. 

An  infringer  of  the  rights  of  a  patentee  is  accountable  in  equity  for 
the  profits  accruing  to  him  by  the  appropriation  to  his  own  use  of  the 
patentees  invention.  These  profits  are  property  acquired  by  the  in- 
fringer, which  rightfully  belongs  to  the  patentee.  lie  may,  therefore, 
instead  of  resorting  to  an  action  at  law  to  recover  damages  commensurate 
with  the  loss  caused  by  the  unlawful  act  of  the  infringer,  elect  to  treat 
him  as  a  trustee,  of  the  profits  realized  by  him,  and  enforce  his  account- 
ability for  them,  in  that  character,  in  a  court  of  eouity:  Cowing  vs. 
Itumsey,  4  Fish.  276.  Upon  such  a  basis,  the  equitaole  liability  of  an 
infringer  is  clearly  not  determined  by  his  death,  and  a  bill  of  revivor 
against  his  personal  representatives  will  lie  to  prevent  the  abatement  of 
the  suit  brought  in  his  lifetime  to  enforce  it. 

It  is  urged  further,  that  Us  there  can  be  no  decree  for  an  injunction, 
the  respon<lents  cannot  he  compelled  to  account,  because  the  equity  for 
the  account  is  strictly  incident  to  the  injunction.  This  is  the  doctrine 
of  many  of  the  English  cases,  of  which  Jesus  College  vs.  Bloomy  3  Atk. 
264,  is  the  lead ing  one.  Grierson  vs.  Eyre^  9  Ves.  Jr. 346 ;  Baily  vs.  Taylor^ 
1  Russ.  <fe  My.  73;  Adams'  Eq.  219.  The  reason  of  it  is,  that  as  the 
grant  of  an  injunction  necessarily  presupposes  that  the  complainant  has 
sustained  a  loss  by  the  defendant  s  act,  for  which  in  strict  right  he  is 
entitled  to  compensation  in  damages,  of  which  a  court  of  law  appropri- 
ately has  cogniziince,  and  as  a  claim  for  such  damages  would  involve  the 
necessity  of  proceeding  in  two  courts  at  once,  in  equity  for  an  injunction, 
and  at  law  for  damages,  the  Court  of  Chancery  having  jurisdiction  for 
the  purpose  of  the  injunction,  will  prevent  that  circuity  and  expense; 
and  although  it  cannot  decree  damages  for  the  complainant's  loss,  it 
will  substitute  nn  account  of  the  defendant's  profits.  But  as  was  ob- 
served by  Mr.  Justice  Grier  in  Sickles  vs.  Oloucester  Manf.  Co.,  1  Fish. 
224,  "  the  exceptions  to  the  rule  have  become  so  numerous,  that  the  rule 
can  hardly  be  recognized  as  existing,"  and  therefore,  "  whenever  the 
subject-matter  cannot  be  as  well  investigated  in  an  action  at  law,  a  court 
of  equity  exercises  a  sound  discretion  in  decreeing  an  account.  Bee 


than  upon  the  cause  of  the  action. 
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QsrHale  V8.  Wilson,  13  Ves.  276/'  The  reason  of  the  rule  is,  however, 
inapplicable  to  controversies  in  the  federal  courts,  involving  the  rights 
of  patentees  of  inventions  under  the  laws  of  the  United  States,  for,  as 
Judge  Grier  further  says,  "exercising  our  jurisdiction  in  these  contro- 
versies, not  by  assumption  for  a  special  purpose  only,  or  as  ancillary  to 
other  tribunals,  but  under  plenary  authority  conferred  by  statute,  the 
technical  reason  which  compelled  the  English  chancellor  to  refuse  u 
decree  for  an  account,  where  he  could  not  decree  an  injunction,  can  have 
no  application."  And  as  this  authority  is  amplified  by  the  patent  act  of 
1870,  so  as  expressly  to  embrace  the  allowance  of  damages  in  an  equit- 
able proceeding  for  infringement,  which  were  before  recoverable  only  at 
law,  there  is  no  longer  the  semblance  of  reason  for  an  imperative  observ- 
ance of  the  English  rule  in  such  contentions  as  this. 

The  demurrer  is,  therefore,  overruled. 

Horace  Binney,  Esq.,  for  plaintiff. 

Lewis  Stover,  Esq.,  for  defendant 

Eastern  District  of  Pennsylvania. — In  Admiralty. 
[Leg.  Int,  Vol.  31,  p.  133.] 

B.  &  J.  Baker  &  Co.  vs.  Thb  Ship  "Tros." 

Where  salvage  services  are  performed  merely  hy  the  permission  of  another  wrecking 
company,  which  had  possessiou  of  the  vessel,  and  which  services  were  rendered 
with  the  understanding  that  the  wrecking  company,  and  not  the  vessel,  was  to  be 
re8]x>nsible  :—HM,  that  the  vessel  is  not  liable  ror  such  salvage  services. 

Appeal  from  the  decree  of  the  District  Court.  Opinion  delivered  by 
McKENNAN,  C.  J. — ^The  only  (question,  which  it  is  necessary  to  con- 
sider in  this  case,  relates  to  the  ri^ht  of  the  libellants  to  resort  to  the 
vessel  and  her  curgo  for  compensation  for  the  salva^  services  rendered 
by  them.  That  thev  did  render  valuable  services  is  not  denied,  nor  is 
the  amount  claimed  for  them  contested  by  the  respondent ;  but  it  is 
maintained  that  their  services  were  performed  exclusively  upon  the 
footing  of  an  engagement  by  a  salvor,  who  was  employed  by  the  master 
of  the  vessel,  and  that,  therefore,  they  have  no  remedy  against  the 
respondent. 

The  ship  was  a  Norwegian  vessel,  and  on  her  voyage  from  Marseilles 
to  Philadelphia,  with  a  cargo  of  iron,  went  ashore  at  Watchapique  inlet, 
on  the  coast  of  Virginia,  on  the  6th  of  February,  1873.  The  master 
left  the  vessel  on  the  10th  of  February,  and  repaired  to  Philadelphia, 
to  make  arrangements  for  ^tting  her  afloat,  instructing  the  mate,  it  any 
aid  was  offered  during  his  absence,  to  decline  it  On  the  12th  the 
libellant's  steamer,  "B.  A  J.  Baker,"  arrived  at  the  vessel  and  proffered 
assistance,  but  the  mate  declined  it,  informing  her  captain  of  his  master's 
instructions.  The  following  day,  during  a  gale,  a  signal  of  distress  was 
set  on  the  **  Tros,"  in  answer  to  which  a  Doat  was  sent  from  the  "  B.  &  J. 
Baker,"  and  the  crew  of  the  "Tros"  were  taken  off.  On  the  next  day, 
the  14th,  the  officers  of  the  libellant's  steamer  put  a  steam-pump  on 
board  the  "Tros,"  stating,  in  reply  to  an  inquiry  of  the  mate,  "that  if  it 
wns  not  wanted  they  could  take  it  back  agam."  The  master  of  the 
'*Tros/'  having  made  an  agreement  with  the  Coast  Wrecking  Company 
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of  New  York,  for  the  salvage  of  his  vessel,  that  company's  steamer 


given  in  charge  to  the  steamer's  officers,  and  they  went  to  work  to  extri- 
cate her.  '*  On  the  evening  of  the  15th,  Capt.  Stoddart,  of  the  firm  of 
B.  &  J.  Baker  &  Co.,  of  New  York,  arrived  at  the  'Tros,'  when  G.  W. 
Chadwick,  the  officer  in  charge  of  the  'Lackawanna,'  told  him  that  h# 
was  then  in  charge  of  the  'Xros; '  that  Captain  Btoddart  asked  permis- 
sion to  furnish  aid  in  getting  her  off ;  that  he  at  first  declined  to  make 
liny  use  of  his  force  or  material,  but  finally,  at  the  solicitation  of  said 
Stoddart,  he  agreed  to  employ  his  lighters,  steam-pump,  and  some  of  his 
men,  fully  explaining  to  said  Stoddart  that  he  employed  such  force  and. 
material  as  the  agent  of  the  Coast  Wrecking  C'Ompany  of  New  York ; 


baid  company,  and  was  to  have  no  claim  whatever  upon  the  ship." 

The  facts  embodied  in  this  compendious  statement  of  the  proofs  are 
supported  by  the  uncontradicted  testimony*  of  the  witnesses.  Their 
import  is  free  from  all  ambiguity.    They  establish — 

1.  That  the  services  of  the  libellant  were  declined  by  the  officer  in 
charge  of  the  respondent's  vessel. 

2.  That  an  agreement  was  made  by  the  master  of  the  respondent's 
vessel  with  the  Cosst  Wrecking  Company  of  New  York  for  the  salvage 
of  the  vessel  and  her  cargo,  aud  that  possession  of  her  was  surrendered 
to  that  conipany  for  that  purpose. 

And  3.  That  the  libellants  services  were  performed  onlj  by  the  pet- 
mission  of  the  Coast  Wrecking  Company,  and  under  its  direction,  with 
distinct  notice  that  it  was  to  be  responsible  for  their  compensation,  and 
not  the  vessel.  Upon  what  principle  or  reason  then  can  the  vessel  be 
held  liable?  It  is  argued  that  its  liability  results  from  the  fact  that  the 
libellants  were  the  first  to  render  assistance.  But  this  extended  only  to 
the  relief  of  the  crew,  without  any  contemplated  further  w^rvice.  How- 
ever meritorious  it  may  have  been,  the  saving  of  human  lift'  dt^es  not 
constitute  an  independent  ground  of  salvage  compensation.  When  it  is 
characterized  by  great  hazard  to  the  salvor,  and  is  accompanied  by  the 
preservation  of  property,  it  will  doubtless  enhance  the  allowance  of 
remuneration  for  the  latter  service,  but  it  is  only  a  service  of  humanity, 
the  value  of  which  is  incomputable  by  any  measure  of  pecuniary  recom- 
pense. 

Certainly  no  other  assistance  was  rendered  before  the  arrival  of  the 
"  Lackawanna."  It  is  true  that  before  her  arrival  they  had  placed  on 
board  the  "Tros"  a  steam-pump,  but  no  use  whatever  had  been  made 
of  it  Whatever  priority  they  might  have  acquired,  under  other  circum- 
stances, by  their  proximity  to  the  vessel,  and  their  readiness  to  afford 
assistance,  they  did  not  assume  any  charge  of  her,  or  perform  any  actual 
service  for  her  relief.  She  was  not  derelict,  nor  does  she  appear  to  have 
been  in  a  condition  of  such  imminent  peril  as  to  re<^uire  immediate 
efforts  to  save  her,  or  to  warrant  an  intrusive  interposition  by  the  libel- 
lants. She  was  in  the  actual  custody  of  an  officer  on  board,  and  it 
pertained  to  him  to  determine  whose  assistance  should  be  accepted. 
Against  his  will  they  could  not  entitle  themselves  to  the  character  or 
reward  of  salvors,  and  their  conduct  repels  any  presumption  that  they 
sought  to  do  so :  The  brig  "Dodge,"  4  Wash.  C.  C.  R.  651.  Their  only 
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title  to  compeDsation,  therefore,  accrued  by  rensou  of  the  services  per- 
formed after  the  vessel  was  put  iuto  the  possession  of  the  Coast  Wrecking 
Company.  The  evidence  in  the  cause  determines  the  footing  upon 
which  these  services  were  remlered.  It  seems  to  me  to  exclude  any  other 
conclusion  than  that  tlie  libellants  were  subordinate  to  the  wrecking  com- 
pauy,  as  its  auxiliaries  only,  and  that  they  accepted  employment  from  it 
upon  condition  that  it  should  be  liable  for  their  compensation,  and  not  the 
vessel.  By  their  own  stipulation,  therefore,  tho  vessel  is  not  their  debtor, 
and  their  libel  must  be  dismissed  with  costs. 

Samuel  C.  Perkins,  Esq.,  for  libel  Ian ts. 

Henry  Flanders,  Esq.,  lor  respondents. 

[Leg.  Int,  Vol.  31,  p.  133.] 
FUTTERER  VS.  AbENHEIM. 

1.  The  oharter  partj  sttpnlated  that  the  ship  should  "  be  diacbarged  as  fast  as  the 

custom  of  the  port  will  admit/'  and  demurrage  to  be  charged  after  the  c.'^iuration 
of  ten  days.  Held^  that  after  that  time  she  was  entitled  to  demurrage,  although  it 
waa  occasioned  bj  the  nre-occupancy  of  the  wharf  by  other  vetfsels. 

2.  Where  a  yeaael  is  required  to  load  or  diacharge  her  cargo  at  a  particular  dock, 

and  she  is  there  detained  by  reason  of  its  crowded  condition,  the  delay  most 
be  compensated  by  the  charterer. 

Appeal  from  the  decree  of  the  District  Court.  Opinion  delivered 
AprUe,  1874,  by 

McKennan,  C.  J. — ^The  charter  partv  in  this  case  provided  for  a 
voyage  from  an  indefinite  port  in  England  to  Philadelphia,  and  for 
the  dischar^  of  the  cargo  at  a  wharf  to  be  directed  by  the  consignee 
on  the  arrival  of  the  vessel.  It  was  also  stipulated,  that  fifteen  days 
should  be  allowed  the  charterers  for  loading  the  vessel  (if  she  was  not 
sooner  despatched), "  and  the  ship  to  be  discharged  as  fast  as  the  custom 
of  the  port  will  admit,  and  ten  clays  on  demurrage  over  aud  above  the 
said  days,  at  seven  pounds  per  day."  The  vessel  reached  Philadelphia 
on  the  13th  of  September,  1871,  when  she  was  ordered  to  discharge  her 
cargo  at  Willow  street  wharf.  She  accordingly  proceeded  to  that  wharf 
on  the  19th  September,  where  she  remained  until  October  9,  before  she 
coald  begin  the  discharge  of  her  cargo,  on  account  of  the  pre-occupancy 
of  the  wharf  by  other  vessels.  For  the  detention  thus  caused,  tho 
libellant  claims  the  stipulated  demurrage  and  damages  in  the  nature  of 
demurrage. 

In  view  of  numerous  decisions  of  the  English  and  American  courts, 
and  of  the  evident  justness  of  the  rule,  it  must  be  taken  as  now  settled, 
that  where  a  vessel  is  required  to  load  or  discharge  her  cargo  at  a  par- 
ticular dock,  and  she  is  there  detained  by  reason  of  its  crowded  con- 
dition, the  delay  must  be  compensated  by  the  charterer.  The  ship- 
owner has  done  all  that  he  was  required  to  do  when  he  has  taken  his 
ship  to  the  appointed  place  of  discharge.  It  is  implied  in  his  contract, 
that  he  shall  then  not  be  subjected  to  any  delay,  which  is  not  necessary, 
to  unload  his  vessel.  Deteption  of  the  vessel  for  any  other  reason,  may 
justly  be  regarded  as  the  fault  of  the  charterer,  because  she  is  placed  in 
the  circumstances,  by  which  it  is  caused,  by  his  act,  without  right  on  the 
part  of  the  owner  to  escape  from  them.  He  is,  tHrefi)re,  rightly  held 
accountable  for  the  consequent  loss  to  the  owner. 
15 
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In  RandaU  vs.  Lynch,  2  Camp.  362,  the  ship  was  in  the  London 
^ocks,  to  which  she  was  destined  by  her  charter  party,  and  could  not  be 
unladen  within  the  stipulated  time,  by  reason  of  the  crowded  state  of 
the  docks,  and  Lord  Ellenborough  said :  "The  question  is,  whether  the 
detention  of  the  ship,  arising  from  the  inability  of  the  London  Dock 
Company  to  discharge  her,  is,  in  point  of  law,  imputable  to  the  freighter ; 
and  I  am  of  opinion,  that  the  person  who  hires  a  vessel  detains  her,  if 
•at  the  end  of  the  stipulated  time  he  does  not  restore  her  to  the  owner. 
He  is  responsible  for  all  the  various  vicissitudes  which  may  prevent  him 
from  doing  so.  While  the  goods  remained  on  board  the  vessel  in  the 
London  docks,  it  was  impossible  for  the  plaintiff  to  make  any  use  of 
her,  and  to  all  intents  and  purposes  she  was  there  detained  by  the  de- 
fendant. When  she  was  brought  into  the  docks,  all  had  been  done 
which  depended  upon  the  plain tifiT,  and  the  dock  company  were  the 
defendant's  agents  for  her  delivery.  The  defendant  is  as  much  respon- 
sible for  a  delay  arising  from  the  want  of  a  berth,  as  if  it  had  arisen 
from  tempestuous  weather,  or  any  other  cause." 

In  conformity  to  the  rule  thus  stated,  many  Englbh  and  American 
eases  have  been  decided:  Bessey  \9,  Evans,  4  Camp.  131;  Barret  vs. 
•  DuUon,  Id.  333 ;  Hill  vs.  Idle,  Id.  327 ;  Philadelphia  &  Beading  Railroad 
,vs.  Noriham,  2  Ben.  1 ;  Davia  vs.  Wallace,  Man.  1st  Cir.  I860,  per  Clif- 
ford, J.  It  is  true,  that  Rodgers  vs.  Forresters,  2  Camp.  483,  and  Bvr- 
mester  vs.  Hodgson,  Id.  488,  are  in  apparent  conflict  with  these  cases. 
But  they  were  decided  upon  proof  of  a  custom  prevailing  at  the  London 
"docks,  with  reference  to  the  discharging  of  the  special  kind  of  cargo 
with  which  the  vessels  were  laden,  and  upon  the  effect  under  this  proof 
of  a  stipulation,  express  or  implied,  in  the  charter  party,  that  the 
freighter  should  be  allowed  *^the  usual  and  customary  time'*  for  unload- 
ing the  vessels.  Beyond  this,  they  have  not  been  followed  in  England, 
fur,  as  was  said  by  Boville,  Chief  Justice,  in  TopscoU  vs.  Balfour,  Law 
Rep.,  Part  1,  January,  1873,  52,  "the  rule  is,  that  when  a  pc»rt  is  named 
in  the  charter  party  as  the  port  to  which  the  vessel  is  to  proceed,  the 
lay  days  do  not  commence  upon  the  arrival  of  the  vessel  in  the  port, 
l)ut  upon  her  arrival  at  the  usual  place  of  loading  in  the  port;  not  the 
actual  berth  lat  which  she  loads,  but  the  dock  or  roadstead  where  loading 
usually  takes  place.  If,  when  she  arrives  there,  the  place  is  so  crowded 
that  she  cannot  load,  the  loss  must  fall  on  the  charterer."  The  charter 
provided  for  the  selection  of  the  dock  b^  the  freighters,  and  they  named 
•the  Wellington  dock,  and  the  chief  justice  says  further :  "Treating  the 
•charter,  as  I  have  before  said  it  must  be  treated,  viz..  as  though  it  pro- 
vided thi^t  the  ship  should  proceed  direct  to  the  Wellington  dock,  then 
any  loss  arising  from  the  state  of  the  dock  must  fall,  according  to  the 
authorities,  on  the  charterers,  and  not  on  the  ship  owner."  He  held, 
however,  that  delay  arising  from  the  exclusion  of  the  vessel  from  the 
idock,  in  pursuance  of  its  established  regulations,  was  not  imputable  to 
the  charterer,  for  the  reason  that  the  parties  must  be  taken  to  have 
known  such  regulations,  and  to  have  made  their  contract  in  reference 
to  them.  But  for  detention  caused  by  a  fortuitous  condition  of  the 
dock,  which  obviously  could  not  have  been  foreseen  or  contemplated 
when  the  charter  was  made,  the  charterer  was  adjudged  to  be  account- 
able. And  such  must  be  regarded  as  the  rule  which  is  established  by 
the  preponderating  weight  of  authority. 
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The  learned  counsel  for  the  respondent  has,  however,  argued  with 
ffreat  earnestness,  that  this  rule  is  not  appHcabie  in  this  case,  because  of 
the  terms  of  the  charter.  It  contains  tnis  clause:  "And  the  ship  to  be 
discharged  as  fast  as  the  custom  of  the  port  will  admit ; "  and  it  is  urged 
that  this  means  tliat  the  vessel  must  await  her  regular  turn  for  a  berth 
at  Uie  wharf  appointed  for  her  discharge.  As  a  vessel  seeking  a  berth 
to  unload,  has  no  ri^ht  to  displace  another  which  is  in  it  before  her,  she 
must  necessarily  wait  her  turn,  and  as  the  custom  to  do  this  is  universal, 
every  charter  must  be  taken  as  made  with  reference  to  it.  If  the  mean- 
ing ascribed  to  the  clause  then  be  its  true  meaning,  it  only  expresses 
what  is  implied  in  every  charter.  And  vet,  in  the  numerous  cases 
referred  to,  it  was  held,  that  the  unavoidable  observance  of  the  custom 
did  not  relieve  the  charterer  from  accountability  for  the  consequent  loss. 
But  I  do  not  think  it  is  to  be  so  construed.  It  does  not  refer  to  the 
time  when  the  discharge  of  the  vessel  is  to  be  begun,  but  to  the  process 
of  discharging  her.  If  there  should  be  any  special  custom  at  the  port 
of  Philadelphia,  by  which  the  unloading  of  the  vessel  would  be  delayetl, 
the  charterer  was  not  to  be  accountable  for  it  And  by  this  reference 
to  it  as  a  custom  of  the  port  of  Philadelphia,  it  is  not  reasonable  to 
regard  it  as  applicable  to  a  custom  which  is  not  peculiar  to  that  port, 
bat  of  general  and  universal  prevalence. 

For  the  loss,  therefore,  resulting  from  the  condition  of  the  dock,  the 
respondents  must,  therefore,  be  held  liable.  The  whole  loss,  including 
tiie  stipulated  demurrage  and  damages,  is  accurately  computed  at 
$786.33,  in  the  decree  of  the  District  Court.  That  decree  is  therefore 
affirmed,  and  a  decree  will  be  entered  in  this  court  for  the  sum  so 
adjudged  by  it  against  the  respondents,  with  interest  from  June  7, 1873, 
and  CY>sts. 

/.  Warren  Couhton^  Esq.,  for  libellants. 
Morton  P.  Henry,  Esq.,  for  respondent 

[Leg.  Int,  Vol.  31,  p.  14S.] 

The  Northwestern  Fire  Extinguisher  Company  et  al  vs.  The 
Philadelphia  Fire  Extinguisher  Company. 

1.  A  mistake  in  the  Christian  name  of  a  grantee  of  a  patent  will  not  render  the  patent 

invalid,  if  his  identity  is  otherwise  established. 

2.  The  grant  of  letters  of  administration  hj  a  competent  court  will  be  presumed  to 

be  regular.    Also  the  reissue  of  the  patent  to  the  administrator  of  the  patentee. 

3.  The  patentee  having  assigned  the  patent  before  his  death,  his  administrator  is 

trustee  for  the  assignee,  and  the  heir  is  not  a  necessary  party  to  an  action  for 
infringement. 

4.  The  record  of  a  rejected  application  to  the  patent  ofl5ce,the  specifications,  models, 

etc.,  are  admissible  in  evidence  on  a  question  of  novelty  of  invention. 

5.  Graham  having  invented,  and  in  1853  perfected,  a  practical  mode  of  extinguishing 

fires  by  the  combined  agency  of  carbonic  acid  gas  and  water,  the  invention  of  Car- 
lierand  Vignon  is  invalid  from  want  of  novelty. 
I.  The  mechanical   combination  of  appliances  for  generating  carbonic  acid  gas 
claimed  by  Carlier  and  Vignon,  are  not  novel,  having  been  invented  by  Nichols 
in  1854,  and  applied  to  the  production  of  soda  water. 

Opinion  delivered  April  6,  1874,  bv 

McKennan,  C.  J. — This  bill  is  founded  upon  a  reissued  patent  to 
Dawson  Miles,  adminbtrator  of  the  estate  of  Phillipe  F.  Carlier,  de- 


Digitized  by  Google 


228 


PHILADELPHIA  REPORm 


ceased,  and  Alphonse  A.  C.  Vignon,  as  joint  inventors  of  an  "  improve- 
ment in  extinguishing  fires."  Thej  are  described  as  residents  of  tbe 
city  of  Paris,  and  subjects  of  the  Emperor  of  France  at  the  time  of  the 
invention.  The  answer  denies  that  there  was  any  person  named  Phillipe 
F.  Curlier,  and  avers  that  Francois  Phillipe  Carlier  was  the  name  of 
Vignou's  associate  in  the  alleged  invention  ;  and  for  this  mbnomer  it  ia 
ur^eil  that  the  patent  is  void. 

It  was  the  opinion  of  the  judges  in  Humble  vs.  Olovert  Cro.  Eliz.  328, 
that  an  omission  or  mistake  of  the  Christian  name  of  a  grantee  rendered 
the  grant  void ;  and  so  the  rule  is  stated  by  Lord  Bacon,  Maxims,  107. 
But  even  then  a  different  rule  prevailed  with  regard  to  wills ;  for  ex- 
trinsic evidence  was  admitted  to  ascertain  the  person,  when  two  were  of 
the  same  name,  or  when  there  ha<l  been  a  mistake  in  the  ChristiaD 
name  of  the  devisee.  Cheynetfa  (Ja^,  5  Co.  68 ;  VlrUJi  vs.  Litchfield,  2 
Atk.  376.  Lord  Coke,  however,  lield  (Co.  Litt.  vol.  2,  p.  255,  Thomas' 
Ed.)  that  a  misnomer  of  a  grantee  would  not  avoid  the  grant,  where  he 
was  so  otherwise  described  as  to  individuate  him  ;  and  he  says,  "So  it  is 
if  lands  be  given  to  Robert,  Earl  of  Pembroke,  where  his  name  ia 
Henry ;  to  Cr^rge,  Bishop  of  Norwich,  where  his  name  is  John ;  and  so 
of  an  Abbot,  etc.,  for  in  these  and  the  like  cases  there  can  be  but  one 
of  that  dignity."  Chief  Justice  Kent  refers  approvingly,  in  Jaekson  vs. 
Stanley,  10  Johns,  136,  to  this  statement  of  Lord  Coke,  and  says,  In 
all  the  cases  which  I  have  seen,  where  there  was  a  misnomer,  there  was 
some  description  connected  with  the  name,  and  there  was  no  other 
person  who  set  up  a  title  in  competition  under  the  erroneous  name." 
But  he  does  not  hold  the  admission  of  parol  evidence  to  identify  the 
grantee  to  be  erroneous.  Indeed  it  is  the  obvious  sequence  of  his  argu- 
ment that  such  evidence  would  have  been  hM  admissible  to  show  the 
person  intended  by  the  patent  in  question,  if  any  dej^c  ription  had  been 
connected  with  his  name.  So,  theroforo,  in  the  subsequent  case  of 
Jackson  vs.  Ooes,  13  Johns,  524,  Chief  Justice  Thompson  pay?,  "  The 
identity  of  the  grantee,  as  well  as  of  the  thing  granlcd,  nuist,  generally 
speaking,  partake  more  or  less  of  a  latent  ambiguity,  explainable  by 
testimony,  hors  the  grant.  It  cannot  be  that  tlds  inquiry  is  restricted 
to  the  single  case  of  ambiguity  occasicmed  by  there  appearing  to  be  two 
persons  bearing  the  name  of  the  patentee."  It  may,  therefore,  be  stated 
as  the  result  of  these  and  numerous  other  judicial  decisions,  that  a  grant 
is  not  necessarily  void  by  reason  of  an  error  in  the  Christian  name  of 
the  grantee,  and  that  where  it  contains  any  other  matter  descriptive  of 
the  person  for  whom  it  was  intended,  extrinsic  proof  of  such  matter  is 
admissible  to  identify  the  grantee,  and,  if  he  la  thus  identified,  effect  will 
be  given  to  the  grant  accordingly. 

Whatever  may  have  been  Carlier's  proper  Christian  name,  Phillipe 
Francois,  or  Francois  Phillipe,  or  only  Francois,  the  patent  contains 
a  further  designation  of  the  patentee,  by  which  his  identity  can  be  cer- 
tainly determined ;  and  so  it  is  not  necessarily  void.  It  describes  Inm 
as  a  joint  inventor  with  Alphonse  A.  C.  Vignon  of  the  specific  invention 
set  forth  in  it,  and  thus  it  is  clear  upon  the  face  of  the  patent,  that  a 
person  named  Carlier,  who  sustained  that  relation  to  Vignon,  was  the 
intended  patentee.  Now  there  is  no  evidence  that  there  ever  was  but 
one  person  named  Phillipe  Francois,  or  Francois  Phillipe  Carlier,  and 
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there  is  no  cootroyeray  that  a  person  bearing  one  or  the  other  of  these 
Christian  names  was  associated  with  Vignon  in  the  invention  claimed. 
Indeed,  the  answer  concedes  this,  for  it  admits  that  Francois  P.  Carlier, 
either  conjointly  with  Vignon,  or  separately,  did  discover  and  invent 
improvements,  in  connection  with  apparatus,  for  extinguishing  iires. 
Assuittiug,  then,  that  the  Christian  name  of  Carlier  was  Francois  P.,  he 
is  damcmstrated  to  be  the  same  with  Phillipe  F.,  by  conclusive  proof  of 
his  connection  with  the  subject  of  the  patent,  and  of  the  impossible  ap- 
plicability of  the  additional  description  to  any  other  than  Vignon's 
associate.  There  is,  therefore,  no  doubt  of  the  personal  identity  of  the 
patentee,  and  the  most  that  can  be  said  is,  that,  by  a  transposition  of  his 
double  Christian  name,  he  is  not  thereby  accurately  designated.  But 
this,  according  to  the  rule  before  stated,  will  not  avoid  the  patent,  where 
it  supplies  upon  its  &ce  an  added  description,  by  which  the  patentee 
m\f  bi  certainly  identified.  The  patent  most,  therefore,  be  treated  as 
valid. 

It  is  a  familiar  rule  of  law  that  the  validity  of  a  judgment  of  a  court 
of  comp3tent  jurisdiction  is  not  opea  to  inquiry  in  a  collateral  proceed- 
ing. A  judgment  without  authority  to  render  it  is  certainly  a  nullity, 
but  an  erroneous  judgment  is  to  be  treated  as  valid  until  it  is  reversed 
or  annulled  by  some  direct  proceeding  to  that  end.  If  the  court  which 
pronounced  it  has  jurisdiction  over  the  subject-matter,  a  proper  case  for 
Its  exercise  must  be  presumed  to  have  been  sufficiently  presented,  and 
the  adjudication  to  have  been  right  Accordingly,  the  judgment  of  the 
Probate  Court  of  Massachusetts,  awarding  to  I^wson  Miles  letters  of 
administration  upcm  the  estate  of  Carlier,  must  be  taken  as  conclusive 
of  his  legal  right  to  the  grant  of  them.  That  oonrt  has  undoubted  gen- 
eral jurisdiction  over  the  subject,  and  we  must  assume  that  all  the  facts  ^ 
wliich  the  laws  of  the  State  prescribed  as  essential  to  its  judgment  were' 
sufficiently  shown  to  exist.  We  certainly  have  no  authority  to  revise  or 
disregard  its  decision. 

And  the  same  principle  applies  to  the  granting  of  the  letters  patent 
by  the  commissioner  of  patents.  It  must,  therefore,  be  taken  for  granted 
that  the  person  in  whose  name  the  patent  was  issued  established  his  legal 
right  to  it  before  that  officer,  and  we  cannot  go  behind  it  to  ascertain 
whether  this  was  so  or  not 

But  it  is  urged  that  the  commissioner  could  only  grant  the  patent  to 
the  administrator  of  Carlier  in  trust  for  his  heirs,  and  that,  therefore,  his 
surviving  daughter  is  a  necessary  party  to  this  suit 

There  is  no  doubt  that  the  act  of  Congress  (Brightly's  Dig.  729,  sec. 
39)  imposes  upon  a  patent  issued  to  the  administrator  of  a  deceased  in- 
ventor a  trust  in  favor  of  his  heirs.  But  it  is  not  essential  to  the  validity 
of  the  patent,  or  to  the  efficacy  of  the  trust,  that  the  persons  to  whose 
benefit  the  patent  will  enure  should  be  named  upon  the  face  of  it: 
SUmpson  vs.  Rogers  &  Cb.,  4  Blatch.  333.    Primarily,  therefore,  the 

Cteut  must  be  considered  as  a  grant  to  the  heir  at  law  of  Carlier,  Miles 
Iding  it  simply  as  her  trustee.  Under  these  circumstances  Carlier  s 
heir  would  undoubtedly  be  a  necessary  party  to  this  suit,  because  a  de- 
cree in  favor  of  the  present  complainants  would  adjudge  the  profits, 
claimed  from  the  defendant  to  them,  irrespective  of  the  beneficial  right 
af  Carlier*8  heir,  and  would  leave  the  defendant  exposed  to  another  suit 
fat  the  same  profits  at  her  instance. 
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But  the  act  of  CongresB  further  provides  that  the  administrator  of  the 
deceased  in veutor  shail  hold  the  patent  granted  to  him,  '*  under  the  same 
conditions,  limitations  and  restrictions  as  the  same  was  held,  or  might 
have  been  claimed  or  enjoyed,"  by  the  inventor  in  his  lifetime.  The  im- 
port of  thb  provision  is  that,  while  the  legal  title  to  the  invention  is 
devolved  upon  the  administrator,  he  must  take  and  hold  it  subject  to 
any  equities  existing,  as  against  the  inventor  in  hb  lifetime.  Now,  the 
documentary  prooft  exhibited  show  that  Carlier,  in  hb  lifetime,  parted 
with  his  inchoate  or  equitable  title  to  the  invention,  and  that  this  title 
is  vested  in  the  American  Fire  Extinguisher  Company.  If  he  had  lived 
and  obtained  the  patent,  he  would  unquestionably  have  held  it  for  the 
use  of  those  upon  whom  the  beneficial  ownership  of  it  was  devolved  by 
his  own  act  before  it  was  granted.  And  his  administrator  holds  it  under 
exactly  the  same  conditions,  and  subject  to  the  same  limitations  of  his 
interest  in  it.  Garner's  heir,  therefore,  thus  forestalled  by  his  assign- 
ment, has  no  actual  interest  in  the  controversy,  and  to  make  her  a  party 
would  be  only  a  superfluous  form.  The  main  inquiry  in  the  cause  re- 
lates to  the  novelty  of  the  invention  claimed  by  Carlier  and  ViKnon.  I 
have  no  doubt  they  were  original  inventors,  but  were  they  the  first  ? 

The  earliest  date  to  which  their  invention  is  carried  back  is  June, 
1862.  Although  there  is  no  evidence  in  the  cause  fixin?  this  date,  yet, 
from  what  incidentally  appears,  and  for  the  purpose  of  determining  the 
priority  of  their  invention,  it  may  fairly  be  taken  as  the  time  when  their 
invention  was  completed. 

What,  then,  did  they  claim  to  have  invented  ?  This  is  very  clearly 
described  in  the  reissued  patent  in  controversy. 

'*  It  consists,"  says  the  specification,  first,  in  the  process  or  method 
of  extinguishing  fires  by  means  of  a  jet  or  stream  of  mingled  water  and 
carbonic  acid  ejected  from  a  closed  vessel  in  a  suitable  direction  by 
means  of  the  pressure  or  expansive  force  of  the  mixture  contained  in  the 
vessel ;  and,  secondly,  in  the  construction  of  apparatus  for  containing 
and  delivering  this  extinguishing  medium,  which  apparatus  may  be 
made  of  an  exceedingly  portable  nature,  and  kept  always  charged  and 
ready  for  use  at  a  moment's  notice  at  the  particular  locality  which  it  is 
desired  to  protect"  The  patent  then  seeks  to  appropriate  two  things — 
1,  a  method  of  extinguishing  fire,  by  throwing  upon  it  a  stream  of 
mingled  carbonic  acid  gas  and  water  by  means  of  the  pressure  or  expan- 
sive force  excited  by  the  mass  of  mingled  gas  and  water  from  which  the 
stream  is  derived ;  and,  2,  the  specific  mechanical  devices  described  in 
the  specification,  by  which  this  method  is  made  practically  efiective. 

To  sh^w  that  the  inventbn  thus  claimed  is  not  novel,  the  defendants 
have  exhibited  in  evidence,  a  rejected  applioation  of  Dr.  William  A. 
Oraham.  It  appears  that  on  the  23d  of  November,  1837,  Dr.  Graham 
applied  for  a  patent  for  a  metl\od  of  extinguishing  fire,  by  projecting 
upon  it  a  stream  of  mingled  carbonic  acid  gas  and  water,  and  filed  a 
specification,  in  which  he  fully  described  the  mechanical  devices  to  be 
used  in  efiectuating  thb  method,  and  the  process  of  operating  them.  On 
the  25th  of  November,  1837,  his  application  was  rejected,  for  reasons 
stated  by  the  examiner,  which  now  seem  strange  enough.  This  decision 
was  reaffirmed  on  the  16th  of  December  following.  On  the  29th  of  De- 
cember, 1837,  an  amended  specification  was  filed,  and  thus  the  case  stood 
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until  December,  1^51,  when  a  model  aud  drawing  and  a  third  specifica-. 
lion  were  filed,  aod  the  applicatiou  was  renewed  and  finally  rejected. 
These  several  specifications  and  the  drawing  are  all  in  evidence  in  the 
cause ;  and  it  is  urged  that  they,  of  themselves,  are  efiective  proof  of  prior 
invention  by  Graham. 

The  argument  claims  too  broad  an  effect  for  them.  It  puts  them  upon 
the  footing  of  a  publication,  aud  ascribes  to  them  the  effect  which  the 
act  of  Congress  gives  to  that.  But  they  cannot  be  so  treated,  because, 
they  lack  the  essential  quality  of  a  publication,  in  that  the^  were  nol 
designed  for  general  circulatiou,  nor  were  they  made  accessible  to  the 
public  generally.  They  were  placed  in  the  custody  of  the  commissioner 
of  patents,  not  that  they  might  thereby  become  known  to  the  public, 
but  fiir  the  special  purpose  of  being  examined  and  passed  upon  by  him. 

Although  they  might  incidentally  become  known  to  any  one  whose 
resaarches  in  the  patent  office  might  disclose  their  existence,  they  are 
not  therefore  published  within  the  meaning  of  the  act  of  Congress. 

But  it  is  said  they  establbhed  the  fact  of  invention,  and  so  disprove 
the  novelty  of  an  invention  subsequent  in  date.  It  is  needless  to  refer 
to  authorities  to  show  what  is  so  well  settled,  that  a  written  description 
of  a  machine,  although  illustrated  by  drawings,  which  has  not  been 
given  to  th3  public,  does  not  constitute  an  invention,  within  the  meaning 
of  the  patent  laws.  It  may  be  so  full  and  precise  as  to  enable  any  one, 
skilled  in  the  art  to  which  it  appertains,  to  construct  the  machine  de- 
scribed, but  until  it  has  been  embodied  in  a  form  capable  of  useful 
operation,  it  has  not  attained  the  proportions  or  the  character  of  a  com- 
plete in  veil  don.  However  suggestive  and  valuable  it  may  be  as  an 
untried  theory,  it  is  ineffective  against  the  practical  and  useful  product 
of  inventive  skill. 

But  it  does  not  follow  that  a  rejected  specification  and  drawings  are, 
under  all  circumstances,  inadmissible  as  evidence.  By  themselves,  they 
are  inconsequential,  but  when  the  inventor's  idea  is  perfected  by  a 
practical  adaptation  of  it,  in  the  form  of  mechanism,  they  are  valuable 
guides  in  ascertaining  the  date  of  the  invention,  the  design  of  the  in- 
ventor, and  the  principle,  intended  functions,  and  mode  of  operation  of 
his  mechanism,  and  they  must,  therefore,  necessarily  be  considered  ini 
connection  with  it 

8o  in  the  present  case,  Dr.  Graham  embodied  what  he  supposed  he 
had  <liscovered  in  a  practical  form;  for,  the  proofs  establisn,  beyond 
question,  that  as  early  at  least  as  1853,  he  constructed  apparatus,  which 
he  then  exhibited.  We  may  then  consult  his  several  specifications  to 
ftscertain  the  nature  aud  object  of  his  invention,  and  how  he  proposed 
to  effectuate  it. 

While  it  was  well  known  that  carbonic  acid  gas  was  heavier  than 
atmoepheric  air,  that  it  had  great  compressibility,  and  was  incombustible, 
yet  no  method  had  been  devised  of  making  it  available  for  extinguishing 
fires.  Dr.  Graham  seems  to  have  been  the  first — as  he  certainly  wa9 
prior  to  Carlier  and  Vignon — to  conceive  the  practicability  of  this  ap- 
plication of  it,  and  his  specifications  show  that  he  had  an  intelligent 
eomprehension  of  it  In  one  of  these  he  says :  What  I  claim  as  my  in- 
vention or  discovery,  and  desire  to  secure  by  letters  patent,  is  the  inven- 
tion or  discovery  how  carbonic  gas,  condensed  in  water  (in  the  proportion 


Digitized  by  Google 


282 


PHILADELPHIA  REPORTS. 


of  more  than  two  of  the  former  to  one  of  the  latter),  io  movable  or 
portable  fouutaius,  or  fixed  reservoirs,  can  be  usefully  applied  to  ex- 
tin  gui^ih  fire — the  gaseous  water  passing  along  the  hose  tube  to  the  dis- 
charge pipe,  from  whence  it  issues  at  a  number  of  termini^  through  small 
tubes,  holes  or  apertures;  the  distance  to  which  a  stream  of  gaseous 
water  can  be  projected,  depending  upon  the  size  and  form  of  the  holes 
or  apertures  from  which  it  issues.  In  other  words,  I  claim  and  specify 
to  have  invented  or  discovered  how  carbonic  gas  incorporated  and  con- 
densed in  water,  and  connected  with  machinery,  can  be  projected  tlie 
necessary  distance  by  its  own  elasticity,  issuing  Uirough  and  from 
syringe-formed  tubes,  with  small  holes  or  apertures,  and  with  the  neces- 
sary uniformity  of  efflux  to  produce  a  useful  effect,  a  new  result — ^tfaat 
of  arresting,  at  small  expense,  and  quickly,  the  conflagration  of  houses, 
ships,  boats,  railroad  cars,  and  all  combustibles  on  fire." 

Now,  it  is  very  clear  that  this  extract  is  identical  in  import  with  that 
portion  of  the  specification  of  Carlier  and  Vignon,  which  describes  and 
claims  as  part  of  their  invention  the  process  or  method  of  extinguishing 
fires  by  means  of  a  jet  or  stream  of  mingled  water  and  carbonic  acid, 
ejected  from  a  clos^  vessel  in  a  suitable  directi(m  by  means  of  the 
pressure  or  expansive  force  of  the  mixture  contained  in  the  vessel."  80 
Dr.  Qraham  proposed  the  condensation  of  carbonic  acid  in  water  con- 
tained in  a  closed  vessel,  either  portable  or  stationary,  and  the  applica- 
tion o^  it  to  the  extinguishment  of  fires,  by  ejecting  the  mixture  from 
the  vessel  in  a  suitably  directed  stream,  by  means  of  its  expansive  force. 

But  did  he  devise  mechanical  appliances  to  practise  his  method? 

The  answer  to  this  is  to  be  found  also  in  his  specifications.  He  sap : 
•*The  machinery  or  apparatus  consists  of  a  generator,  gasometer,  forcing 
pump,  fountain  or  fire-extinguisher,  and  a  hose  tube."  He  then  directs 
the  manner  of  generating  the  carbonic-acid  gas  and  of  charging  the 
fountain,  and  proceeds:  "The  fountain  or  fire-extinguisher  may  beef 
any  capacity  commensurate  with  the  wants  of  the  place  or  situation 
where  it  is  intended  to  be  used.  It  may  be  made  of  wood,  or  it  may  be 
a  very  strong  cylindrical  copper  vessel,  with  hemispherical  extremities, 
and  tinned  on  the  inside,  similar  to  the  mineral  fountains  above  alluded 
to.  The  mouth  of  the  fountain  should  be  accommodated  with  a  screw 
B  and  B ;  to  fit  it  to  the  screw  is  a  stop-cock  D  D,  connected  with  a  tube 
E  and  E,  one  end  of  which  passes  nearly  to  the  bottom  of  the  fountain. 
The  hose  tube  is  connected  to  the  fountain  in  the  ordinary  way,  F ;  it 
may  be  of  any  required  length ;  and  should  be  strong,  and  made  of  some 
flexible  material,  with  a  screw  at  one  end,  and  this  end  should  have 
nearly  the  same  diameter  with  that  of  the  fountain  tabe  to  which  it  is 
to  be  connected." 

"The  hose  tube  from  the  end  to  be  attached  to  the  fountain  tube 
should  approach  gradually  to  a  very  small  orifice  at  the  farther  or  outer 
end.  For  an  eighteen  or  twenty  gallon  fountain,  the  outer  orifice,  or 
aperture,  should  not  he  more  than  the  twentieth  of  an  inch  in  diameter. 
When  the  carbonic  acid  is  to  be  applied  to  extinguish  fire,  the  hose  tube 
must  be  attached  to  the  fountain  tube  O." 

"The  condensed  contents  of  the  fountain  you  command  by  a  stop- 
cock. By  turning  the  stop-cock,  the  carbonic  acid  from  its  elasticity 
will  pass  rapidly  along  the  hose;  and  the  gas  combined  with  the  water 
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teuiDg  from  ao  extremely  contracted  orifice  as  indicated  above,  is  pro- 
jected to  a  great  distance,  and  striking  the  fire  or  flame  with  a  gaseous 
energy  and  elasticity,  it  is  instantly  extinguished.  The  water  serves  the 
double  purpose  of  enveloping  the  gas  and  of  reducing  the  temperature, 
io  as  to  prevent  rekindling." 

As  early  at  least  as  1851,  a  model  and  drawings  of  the  apparatus  de- 
scribed in  the  specification  were  filed  by  Dr.  Graham  in  the  patent  office. 
With  the  aid  of  all  these  there  certainly  could  be  no  difficulty  in  con- 
structing the  necessary  apparatus  for  the  practical  application  of  the 
invention.  Indeed  such  ap^ratus  was  constructed  by  Dr.  Graham  as 
early  at  least  as  1853,  ana  it  was  produced  at  the  hearing — with  the 
immaterial  substitution  of  a  piece  of  new  hose  for  the  old  piece  originally 
attached  to  it — its  identity  having  been  incontestably  established. 

Having  thus  fully  and  intelligently  expounded  the  theory  of  his  in- 
vention,  and  described  the  constituent  parts  and  functions  of  the 
mechanism  by  which  it  was  to  be  reduced  to  practice,  it  remains  to  in- 
quire whether  the  apparatus  constructed  by  him  was  capable  of  practical 
operation  and  use. 

UpoD  this  point  I  think  the  proof  is  plenary.  It  appears  that  in  1852 
or  1853,  Dr.  Graham  made  a  trial  of  his  apparatus  near  Lexington, 
Virginia,  in  the  presence  of  a  large  number  of  witnesses,  by  setting  fire 
to  a  large  pile  of  straw,  and  then  throwing  upon  it  a  stream  of  mingled 
water  and  carbonic-acid  nts  projected  from  his  extinguisher  by  the  ex- 
pansive force  of  the  gas.  That  this  trial  was  successful  is  apparent  from 
the  fiict  that  the  progress  of  combustion  was  promptly  arrested,  and  the 
fiulure  to  extinguish  the  fire  entirely  was  manifestly  due  solely  to  the 
insufficient  capacity  of  the  extinguisher,  as  compared  with  the  magnitude 
of  the  ignited  material.  The  incompatibility  of  carbonic-acid  gas  with 
fire  ne^ed  no  proof,  because  it  was  an  indisputable  fact;  the  problem 
to  be  demonstrated  was  the  practicability  of  the  proposed  method  of  dis- 
charging and  directing  carbonic-acid  gas  in  corabmation  with  water  upon 
an  ignited  mass,  whereby  the  well-known  properties  of  both  these  sub- 
stances could  be  made  usefully  available.  So  far  as  this  result  was  con- 
cerned, the  trial  made  must  be  considered  as  having  proved  the  utility 
and  efficiency  of  the  invention. 

But  equally,  if  not  more,  satisfactory  proof  was  furnished  at  the 
hearing  of  this  case.  The  same  appliances  used  by  Dr.  Graham  on  the 
occasion  referred  to  had  been  macle  exhibits  in  the  case,  were  produced 
in  court  and  were  subjected  agaiu  to  the  test  of  trial.  The^  consisted 
of  a  metallic  fountain  or  closed  vessel,  charged  with  carbonic-acid  gas 
and  water,  to  which  was  attached  leather  hose  ending  in  a  bunch  of 
Bozxles,  and  alternately  a  single  nozzle.  When  the  stop-cock  opening 
into  the  bose  was  turned,  a  stream  of  mingled  gas  and  water  at  once 
issued  from  the  nozzle,  and,  by  means  of  the  expansive  force  of  the  con- 
tents of  tbe  vessel,  was  projected  to  a  distance,  exceeding  that  stated  by 
Dr.  Graham  in  his  specification,  until  the  vessel  was  emptied. 

Against  the  pressure  of  all  these  proofs,  I  cannot  resist  the  conclusion, 
that  Dr.  Graham  devised  an  original  method  of  extinguishing  fires  by 
the  combined  agency  of  carl>onic-acid  gas  and  water,  and  that  he  ** per- 
fected and  adapted"  his  invention,  by  embodying  it  in  the  form  of 
mechanical  appliances,  capable  of  operative  and  successful  use. 
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It  waa  urged,  however,  that  the  efforts  of  Dr.  Graham  are  to  be  treated 
as  abaudoued  experiments.  An  experiment  may  be  a  trial,  either  of  an 
incomplete  mechanical  structure,  to  ascertain  what  changes  or  additions 
may  be  necessary  to  make  it  accomplish  the  design  of  its  projector,  or 
of  a  completed  machine  to  illustrate  or  test  its  practical  efficiency. 
Obviously,  in  the  first  case,  the  incompleteness  of  the  inventor's  efforts* 
if  they  were  then  abandoned,  would  have  no  effect  upon  the  rights  of  a 
sul)sequent  inventor. 

But  if  the  experiment  proves  the  capacity  of  the  machine  to  effect 
what  its  inventor  proposed,  the  law  assigns  to  him  the  merit  of  having 
produced  a  complete  invention. 

It  is  hereinbefore  shown  that  the  theory  of  Dr.  Graham  attained  this 

Kractieal  condition;  and  there,  apparently,  his  efforts  ceased.  But  whv? 
repulsed  from  the  patent  office  by  the  arbitrary  assumption  that  ^is 
enterprise  was  impracticable  with  the  employment  of  any  mechanical 
auxiliaries  whatever,  without  pecuniary  resources,  his  "poverty,  not  his 
will,  consented"  to  an  abandonment  of  further  effort  to  secure  the  fult 
benefit  of  his  invention  to  himself  and  to  the  public.  But  this  will  not 
help  the  complainants.  The  most  that  can  be  predicated  of  his  inaction 
is,  that  he  abandoned  hb  invention  to  the  public — although  I  do  not 
affirm  t\\\$  hypothesis.  But  if  he  did,  it  will  not  reduce  his  mature«l 
invention  to  the  grade  of  a  mere  experiment,  and  open  the  way  to  tlie 
com  phi  i  nan  ts  to  appropriate  the  title  of  the  first  inventor. 

Nor  do  the  facts  in  this  case  bring  it  within  the  principle  of  Oayler 
vs.  Wilder,  10  How.  477;  or  of  Parkhurd  vs.  Kinmnan,  1  Blatc  li.  488; 
or  of  Roberts  vs.  The  Meed  Torpedo  Co.,  3  Fish.  629.  In  the  first  of 
these  cases,  the  alleged  prior  invention  had  not  been  subjected  to  any 
trial  to  test  its  essential  utility ;  it  had  disappeared ;  and  the  &ct  was 
found  that  "  there  was  no  existing  and  living  knowledge  of  the  improve- 
ments or  of  its  former  use"  at  the  time  the  subsequent  inventor  made 
his  discovery.  It  was  thereupon  held  that  ^*  a  prior  construction  and 
use  of  the  thing  patented,  in  one  instance  only,  which  had  been  finally 
forgotten  or  abandoned,  and  never  made  public,  so  that,  at  the  time  of 
the  invention  b^  the  patentee,  the  invention  did  not  exist,  will  not 
render  a  patent  invalid ; "  and  at  least  one  passage  of  the  opinion  of  the 
court  is  of  marked  significance  in  its  application  to  the  facts  proved  in 
this  case.  The  court  sa^s,  "  We  do  not  understand  the  Circuit  Court  to 
have  said  that  the  omission  of  Conner  to  try  the  value  of  his  safe  by 
proper  tests  would  deprive  it  of  its  priority ;  nor  hb  omission  to  bring  it 
into  public  use.  He  might  have  omitted  both,  and  aUo  abandoned  its  use^ 
and  been  ignorant  of  its  value;  yet,  if  it  was  the  same  with  Fitzgerald's, 
the  latter  would  not  upon  such  grounds  be  entitled  to  a  patent,  provided 
Conner's  safe  and  its  mode  of  construeture  were  still  in  the  memory  of 
Conner  before  they  were  recalled  by  Fitzgerald's  patent." 

In  Parkhurst  vs.  Kinsman,  the  alleged  prior  invention  was  rejected 
upon  the  ground  "that  it  was  neither  so  far  perfected  by  experiment,  or 
by  a  reduction  to  practical  operation,  as  to  entitle  it,  in  judgment  of 
law,  to  the  character  or  attribute  of  an  invention,"  and  that  the 
"evidence  of  the  abandonment  of  the  thing  as  a  failure"  was  decbive. 

So  far  as  to  Roberts  vs.  The  Reed  Torpedo  Company,  the  experiments 
of  Reed  had  failed  entirely  of  producing  any  useful  result,  and  were 
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abandoned;  and  for  this  reason  they  were  treated  as  insufficient  to 
establish  priority  over  Roberts,  whose  patented  invention  bad  been 
perfectea  and  adapted  "  to  successful  use. 

There  is,  therefore,  in  my  judgment,  no  sufficient  reason  why  the 
merit  of  having  invented  a  complete  and  practical  method  of  ex- 
tinguishing fires  by  the  combined  agency  of  carbonic-acid  ^  and  water 
should  not  be  awarded  to  Graham.  This  necessarily  limits  the  scope 
of  the  complainants'  natent  to  the  devices  and  combmation  of  devices, 
described  in  it.  which  are  not  substantially  embraced  in  Graham's 
extinguisher. 

At  the  hearing  of  this  case  the  discussion  was  confined  to  the  first, 
second,  ihird,  fourth,  ninth  and  tenth  claims  of  the  complainants'  patent, 
beoause  it  was  these  claims  only  which  the  defendant  was  alleged  to 
have  infringed.  The  present  inquiry,  therefore,  need  not  be  extended 
beyond  them. 

From  what  has  been  already  said,  the  first  claim  of  the  patent  cannot 
be  sustained.    Graham  was  prior  to  Carlier  and  Viffnon  in  devising  the 

improvement  in  the  art  of  extinguishing  fires"  embraced  in  this  claim, 
and  the  merit  of  novelty  cannot,  therefore,  be  accorded  to  the  latter. 

The  other  claims  are  for  mechanical  combination. 

Considering  the  second  and  third  claims  together,  the  intended  mean- 
ing and  the  proper  construction  of  the  second  seems  to  be,  that  it  is  to 
be  lim'ted  to  a  combination  of  a  strong  vessel,  a  plug  or  lid,  by  which 
an  or.fioc  in  it  can  be  closed,  a  stop-cock,  through  which  its  contents  can 
be  (jected,  and  a  flexible  tubing  or  hose  for  directing  the  stream  as 
ejected  at  the  will  of  the  operator,  without  reference  to  any  other  ftinc- 
Uons,  of  which  any  of  these  elements  are  capable,  than  those  indicated 
by  the  terms  of  the  claim.  In  other  words,  the  claim  is  for  a  strong 
vessel  to  contain  carbonic-acid  and  water  in  intermixture,  with  an  orifice 
in  it,  a  suitable  plug  to  stop  this  orifice,  a  stop-cock  to  regulate  the  dis- 
charge of  the  contents  of  the  vessel,  and  a  flexible  hose  to  direct  the 
eject^  contents  of  the  vessel  at  the  will  of  the  operator.  Thus  con- 
strued, all  the  elements  of  the  combination  co-exist  in  Graham's  ap- 
paratus, and  are  employed  to  perform  the  same  functions.  The  claim 
must,  therefore,  be  rejected  for  want  of  novelty. 

The  third  claim,  however,  stands  upon  a  different  footing.  It  is  for  a 
combination  of  a  strong  vessel,  "provided  with  a  proper  plug  or  lid* for 
closing  an  orifice  in  it,  and  also  wUh  a  dap-^soek,*'  with  another  vessel  or 
tube ;  **  the  construction  being  substantially  such  as  described,  so  that 
the  vessels  may  keep  separately  the  ingredients  for  making  carbonic- 
acid  gas,  and  that,  when  their  contents  are  mingled,  they  may  be  dis- 
charged in  a  stream  at  carbonic-acid  gas  and  water."  The  precise 
import  of  this  claim  will  be  better  understood  by  a  reference  to  the 
detailed  description  in  the  specification.  The  complainants'  apparatus, 
80  far  as  it  is  embraced  by  this  claim,  oon<»ists  of  a  metallic  vessel  of 
suitable  size  and  strength,  in  the  top  of  which  is  an  aperture  and  a  plug 
to  be  screwed  into  this  aperture,  to  which  is  attached  a  cvlinder  extend- 
ing into  the  metallic  vessel,  and  at  the  bottom  of  which  also  is  an 
onfice  closed  by  a  cock;  this  plug  has  an  opening  for  the  insertion  of 
another  perforated  plug  which  extends  to  the  bottom  of  the  cylinder 
and  above  the  top  of  the  metallic  vessel,  so  as  to  permit  the  attachment 
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of  a  perforated  stem  leading  to  a  pressure-gauge,  with  a  stop-cock  in  it 
to  control  the  operation  of  the  pressure-gauge.  The  combination  tUu 
consists  of  these  elements  constructed  as  described  and  adapted  to  pei- 
form  the  several  functions  stated  in  the  specification,  viz. :  1,  a  vessel  to 
hold  an  alkaline  solution,  with  an  orifice  in  its  top ;  2,  a  plug,  with  its 
complex  appendages,  to  confine  the  contents  of  the  vessel,  to  cause  the 
intermixture  of  the  ingredients  for  making  earbonic-acid  gas  by  remov- 
ing the  obstruction  to  their  contact;  3,  a  stop-cock  to  control  the  dis- 
charge of  the  mingled  contents  of  the  vessel,  and  4,  a  tube  encased  by 
the  vessel  containing  the  alkaline  solution,  and  extending  down  into  it, 
to  retain  separately  a  quantity  of  acid,  until  it  is  desired  to  mingle  it 
with  the  contents  of  the  enclosing  vessel  by  opening  the  orifice  iu  the 
bottom.  This  construction  of  the  daim  neoessarily  results  from  the 
distinct  reference  in  it  to  the  peculiar  construction,  relations,  functions 
and  arrangement  of  the  elements  of  the  combination,  as  described  in 
the  specification. 

The  fourth  claim,  if  it  is  at  all  susceptible  of  an  intelligent  ooostruc- 
tion,  merely  adds  to  the  combination  set  forth  in  the  thira,  the  element 
of  a  hose  and  nozzle. 

The  ninth  is  for  a  combination  of  a  strong  vessel,  a  lid  or  plug,  a 
stop-cock  near  the  bottom  of  the  vessel,  a  hose  and  nozzle,  and  nandles 
or  loops;  ''whereby  a  volume  of  water  char^  with  carbonic-acid  gas 
may  be  transported  and  a  stream  thereby  directed,  in  the  manner  and 
for  the  purp)ses  described." 

The  tenth  is  for  **  the  keeping  of  the  acid  and  alkali  or  alkaline  solu- 
tion in  separate  and  distinct  vessels,  but  in  such  proximity  to  each  other 
that  they  may  be  immediately  brought  into  contact  when  the  apparatus 
is  reouired  for  use." 

All  these  claims,  except  the  last,  are  for  combinations  of  devices,  none 
of  which  devices  are  alleged  to  be  new,  and  while  the  co-efiSciency  of  all 
of  them  is  necessary  to  effectuate  the  ulterior  design  of  the  patentees, 
they  are  subdivided  into  groups,  and  claimed  as  several  inventions. 
Indeed,  the  specification  is  a  notable  example  of  ingenious  multiplica- 
tion of  claims,  so  as,  it  must  be  presumed,  to  embrace  and  protect  the 
invention  in  every  possible  aspect  of  it 

It  is  not  to  be  doubted,  however,  that  a  valid  combination  may  con- 
sist of  old  elements,  which  have  not  been  before  similarly  arranged,  or, 
if  they  have,  that  a  novel  result  is  produced  by  their  conjunction. 
Either  the  instrumentalities  employed,  or  the  eflfect  caused  by  their 
operation,  must  be  new  to  constitute  a  patentable  combination.  If 
substantially  the  same  devices  have  been  used  before  for  a  like  purpose, 
or  if  they  are  applied  merely  to  efiectuate  a  method  known  and 
practised  before,  such  employment  of  them  will  not  be  protected  by  a 
patent 

Now  applying  these  principles  to  the  patent  in  (jnestion,  I  am  owi- 
strained  to  the  conclusion  that  the  invention  claimed  m  it  is  not  a  novel 
one.  As  before  stated,  ite  object  is  to  render  available  for  the  extin- 
guishment of  fires,  carbonic-acid  gas  and  water  in  mechanical  union 
with  each  other,  and  propelled  by  the  elasticity  of  the  gas.  This  is 
accomplishe^l  by  means  of  a  mechanical  structure,  consisting  of  a  stnuij; 
metallic  vessel,  containing  a  solution  of  an  alkali  in  water;  a  plug  or- 
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ltd  fitting  ioto  an  opening  in  the  top  of  this  vessel,  with  which  is  cotu- 
bioed  a  tube  extending  into  the  alkaline  solution  aod  containing  uu 
acid  suitable  for  evolving  carbonic^id  gas,  an<i  provided  with  a  smaller 
tube  or  rod,  extending  above  the  t4>p  aud  down  to  the  bottom  of  the 
acid-chamber,  by  lowering  which  an  oriiice  iu  the  bottom  of  the  acid- 
chamber  m&y  be  opened  and  the  acid  and  alkali  be  brought  immedi- 
ately into  contact ;  a  stop-cock  to  control  the  disicharge  of  the  contents 
of  the  strong  vessel ;  a  hose  and  nozzle  to  give  direction  to  them,  and 
handles  or  loops  to  facilitate  the  transportation  of  the  apparatus. 

Now  the  compUinanta  cannot  rest  the  validity  of  their  claims  for  the 
various  combinations  of  their  elements  upon  the  novelty  of  their  use, 
and  of  the  result  produced  by  them,  because  Graham  was  before  them 
in  devising  a  method  of  applying  the  same  natural  agencies  to  the 
tame  end. 

Were  these  elements,  then,  similarly  combined  before  and  used  for  an 
analogous  purpose?  I  am  convinced  that  an  inspection  aud  analysis  of 
•ome  of  the  defendants'  exhibits,  and  especially  of  Nichols*  "  portable 
soda-water  fountain,"  patented  in  1854,  must  result  in  an  affirmative 
answer  to  this  question.  The  devices  wliich  compose  the  combinations 
claimed  in  the  complainants'  patent  are  substantially  embodied  in 
Nichols'  apparatus,  aod  in  it  they  are  arranged  and  operated  in 
ittbstaotially  the  same  way  as  in  the  complainants^. 

The  object  of  Nichols  was  to  construct  apparatus  in  which  acid  and 
an  alkali  could  be  kept  in  separate  vessels,  but  in  such  proximity  to 
each  other  that  they  could,  at  the  will  of  the  operator,  be  urought  into 
immediate  contact;  carbonic-acid  gas  thereby  generate<l,  and  a  body  of 
water  contained  in  an  enclosing  vessel  impregnated  with  it,  and  that  tlie 
acidulous  water  could  be  discharged  through  a  suitable  opening  by  tho 
elastic  pressure  of  the  gas  and  used  as  a  beverage.  Tho  essential  elc- 
mants  of  his  apparatus  are,  a  strong  metallic  vessel  of  portable  dimen- 
sions,  to  be  filled  with  water,  with  an  opening  in  its  top;  a  plug  to  be 
screwed  into  this  opening;  another  vessel  enclosed  within  tho  strong 
one  to  contain  diluted  acid,  and  connected  with  it  by  an  exterior  pipe, 
which  extends  into  and  to  the  bottom  of  it ;  a  tube  or  smaller  vessel,  for 
holding  an  alkali  within  the  acid-chamber  with  an  open  bottom,  which 
is  provided  with  a  tight-fitting  lid  attached  to  a  rod,  extending  up 
through  the  top  of  the  vessel,  by  which  the  bottom  can  be  opened  and 
closed  at  pleasure ;  and  a  stop-cock  to  permit  and  direct  the  discharge 
of  the  contents  of  the  strong  vessel  in  a  mingled  stream  of  carbonic- 
acid  gas  and  water.  To  operate  this  apparatus,  the  strong  metallic 
vessel  is  nearly  filled  with  water  througn  the  opening  in  its  top,  the 
alkali-chamber  is  taken  out  of  its  place  within  the  acid-chamber,  into 
which  latter  is  poured  a  quantity  of  diluted  acid  ;  an  alkaline  su Instance 
is  put  into  the  alkali-chamber,  against  the  bottom  of  which  its  metal 
covering  is  tightly  drawn  by  means  of  the  rod  attached  to  it,  and  it  is 
then  replaced  and  tightly  screwed  into  the  acid-chsmber.  By  a  revolu- 
tion and  slight  pressure  of  the  rod  the  bottom  of  the  alkali-chaniber  is 
opened,  and  the  alkali  is  brought  into  contact  witii  the  acid  in  the 
chamber  below.  Carbonic-acid  gas  is  at  once  generated,  and  ia  con- 
dacted  through  the  pipe  providwi  for  that  purpose  to  the  bottfun  of 
the  water-vessel,  where  it  is  intermixed  with  the  water,  and  from  which 
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it  is  driven  as  desired  through  the  discharge-pipe  by  the  expansive  foioe 
of  the  gas. 

The  primary  purpose  of  both  structures  is  the  prompt  generation  of 
carbouic-acid  gas  and  the  impregnation  of  a  small  body  of  water  with 
it  This  is  obviously  effected  in  both  cases  by  keeping  the  acid  and 
alkali,  in  the  words  of  the  tenth  claim  of  the  complainants'  patent,  "in 
separate  and  distinct  vessels,  but  in  such  proximity  to  each  other  that 
they  may  be  immediately  brought  into  contact  when  the  apparatus  is 
required' for  use,"  and  by  the  employment  of  mechanical  devices,  which 
are  notably  similar  in  their  construction,  functions  and  mode  of  opera- 
tion. And  when  the  water  is  acidulated,  the  elastic  pressure  of  the 
carbonic-acid  gas  is  employed  by  both  to  expel  it  through  a  stop-cock, 
so  that  the  structures  can  be  interchangeably  used  either  to  supply  it  as 
a  beverage  or  to  extinguish  fire.  It  is  plain  to  my  mind  that  it  is  only 
necessary  to  add  a  hose  and  noztle  to  the  discharging  stop-cock  in  the 
Nichols'  fountain  to  make  it  as  effective  a  fire-extinguisher  as  the  com- 
plainants'. It  may  be  more  cumbrous  by  reason  of  its  purifying  attach*- 
ment,  but  in  so  far  as  the  projection  from  it  of  a  mingled  stream  of 
carbonic-acid  gas  and  water  by  the  elasticity  of  the  gas  is  concerned, 
which  is  the  ultimate  function  of  the  complainants'  machine,  it  would 
undeniably  operate  just  as  effectively  as  the  complainants'.  Kt>r  can 
they  be  distinguished  by  the  fact  that  a  hose  and  nozzle  constitute  part 
of  the  devices  originally  employed  in  the  one  and  not  in  the  other.  The 
obvious  addition  of  so  simple  an  element  to  the  devices  which  co-existed 
in  the  old  machine,  and  perform  all  the  fundamental  functions  of  the 
subsequent  one,  cannot  constitute  the  combination  a  new  and  patent- 
able one. 

But  it  is  urged  that  the  prior  construction  of  structures  of  this  class 
cannot  affect  the  question  of  novelty  here,  because  they  were  not  applied 
to  the  extinguishment  of  fires,  and  their  use  and  that  of  a  fire-ex- 
tinguisher are  entirely  diverse.  It  must  be  observed  that  there  is  a 
marked  analogy  in  the  means  employed  and  the  result  produced  b^  both 
machines  up  to  the  point  of  divergent  application.  The  function  of 
both  is  the  prompt  generation  of  carbonic-acid  gas  and  the  impregna- 
tion of  water  with  it,  and  the  same  projectile  force  is  employed  to  expel 
the  aciduous  water  from  the  vessel  containing  it.  In  the  one  case,  a 
stream  of  this  water  is  directed  into  a  vessel,  where  it  may  be  used  -as  a 
beverage,  and,  in  the  other,  upon  a  mass  of  ignited  matter.  This  differ- 
ence, then,  in  the  ultimate  application  of  the  same  agencies,  marks  the 
line  of  distinction  between  them. 

Now  the  art'  of  extinguishing  fires  by  means  of  carbonic-acid  ^as  and 
water  intermingled  was  not  new,  for  it  had  previously  been  practised  by 
Graham ;  and  the  real  question,  therefore,  is,  does  the  application  of  old 
mechanical  devices,  without  material  change,  to  a  use  in  which  they 
were  not  employed  before,  but  which  was  known  and  had  been  practised, 
constitute  a  patentable  invention?  A  decisive  answer  to  this  question  is 
furnished  by  Mr.  Justice  Story  in  Bean  vs.  Smallwood,  2  Story,  408, 
where  he  thus  states  the  law :  **  Now  I  take  it  to  be  clear  that  a  machine 
or  apparatus,  or  other  mechanical  contrivance,  in  order  to  give  the 
party  a  claim  to  a  patent  therefor,  must  in  itself  be  substantially  new. 
If  it  is  old  and  well  known,  and  applied  only  to  a  new  purpo^,  that 
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does  not  make  it  patentable."  And  in  Curtis  on  Patents,  3d  ed.,  section 
56,  the  result  of  the  authorities  is  thus  accurately  stated :  "Of  course, 
if  any  new  contrivances,  combinations  or  arrangements  are  made  use  of, 
although  the  principal  agents  are  well  known,  these  contrivances,  com- 
binations or  arrangements  may  constitute  a  new  principle,  and  then  the 
application  or  practice  will  necessarily  be  new  also.  But  where  there  is 
no  novelty  in  the  preparation  or  arrangement  of  the  agent  employed, 
and  the  novelty  professedly  consists  in  the  application  of  that  agent, 
being  a  well-known  thing,  or,  in  other  terms,  where  it  consists  in  the 
practice  only,  the  novelty  of  that  practice  is  to  be  determined,  according 
to  the  circumstances,  by  applying  the  test  of  whether  the  result  or 
effect  produced  is  a  new  efiect,  or  result  not  produce*!  before."  It  is 
apparent,  therefore,  that  where  an  effect  or  result  has  been  before  pro- 
duced, the  mechanical  agencies  by  which  it  is  reproduced,  if  they  are 
not  in  themselves  new,  are  not  the  subject  of  a  patent 

This  rule  is  decisively  applicable  to  the  present  case,  both  as  to  the 
result  achieved  and  the  means  employed  to  effectuate  it;  aud  the  claims 
for  both  being  thus  invalid  for  want  of  novelty,  the  bill  must  be  dis- 
missed with  costs. 

Edmund  Burke,  Esq.,  and  Keller  &  BloJce,  for  complainants. 

Charles  B.  Collier  and  D.  L.  Collier,  Esqs.,  for  defendant 

[Leg.  Int,  Vol.  31,  p.  189.) 

Russell  v8.  Thomas. 

Cb.  «a.--Pract{ce— State  imolyent  law— Djity  of  United  States  oommiMioner. 

2b  the  Honorable  the  Judges  of  the  said  Court: 

Craig  Biddle,  a  commissioner  duly  appointed  by  your  honorable  court 
to  take  bail  and  affidavits,  respectfully  represents: 

That  one  John  L.  Thomas,  on  the  20th  day  of  October,  a.  d.  1873, 
presented  to  him  a  petition,  alleging  that  he  was  held  in  custody  by  the 
marshal  of  this  district,  by  virtue  of  a  capias  ad  satisfaeiendum  issuing 
out  of  your  honorable  court,  to  collect  a  debt  of  $935.38,  and  asking  that 
he  be  discharged  from  said  custody,  on  giving  bond  to  comply  with  the 
provisions  of  the  act  of  Congress  approved  March  2,  1867,  entitled  **  An 
act  supplementary  to  tlie  several  acts  of  Congress,  abolishing  imprison- 
ment for  debt." 

The  said  petition  was  granted,  and  a  bond  given  to  the  plaintiff  in  the 
suit  by  the  petitioner,  for  his  appearance  before  your  commissioner  to 
apply  for  his  discharge  under  the  provisions  of  the  insolvent  laws  of  the 
State  of  Pennsylvania. 

In  accordance  with  the  condition  of  his  said  bond,  the  petitioner 
presente^l  himself  on  January  19, 1874,  at  11  A.  m.,  before  your  com- 
missioner, accompanied  by  his  counsel,  Mr.  Sellers,  filed  proof  of  the 
publication  of  the  notice  required,  and  asked  that  the  final  hearing  be 
proceetled  with. 

Mr.  Sharpless,  for  W.  D.  Russell,  the  plaintiff,  on  whose  execution  the 
petitioner  was  in  custody  at  the  time  of  the  filing  of  the  original  petition, 
moved  the  commissioner  to  decline  to  take  further  jurisdiction  in  the 
case,  on  the  ground  that  the  act  of  Congress,  already  referred  to,  is 
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unconstitutional  and  void  in  this,  that  it  attempts  to  confer  the  judicial 
power  of  the  United  States  upon  a  judicial  officer  holding  his  office  by 
other  tenure  tlian  that  of  good  l>ehavior. 

Mr.  Sellers  requests,  in  view  of  this  objection,  that  the  further  hearing 
of  the  case  be  postponed  until  Monday,  February  2,  1874,  at  11  a.  il, 
and  that  tht  proceedings  be  reported  to  the  Circuit  Court,  for  mvU 
instructions  as  they  may  decree  meet. 

Your  commissitiner,  therefore,  in  accordance  with  said  rf>que:<\ 
hereby  submits  the  question  to  your  honorable  court  for  its  tlecisioii 
thereon. 

All  of  which  is  respectfully  submitted  by  your  commissioner. 
January  20.  1874.  Cbaio  Biddle. 

By  the  Court.   January  31,  1874. 
Capias  ad  satisfaciendum. 

On  defendant's  petition  for  liberation  and  commissioner's  report 
thereon. 

The  question  certified  arises  upon  the  concluding  words  of  the  act  of 
Con^^re?8,  of  21  March,  1867,  supplementary  to  the  several  former  acts 
abolishing  imprisonment  for  dent.  The  former  acts  to  be  considered 
tire  not  only  those  of  28th  February,  1839,  and  14th  January,  1841, 
"to  abolish  imprisonment  for  debt  in  certain  cases,"  but  also  those  of 
6th  January,  1800,  and  7th  January,  1824,  **for  the  relief  of  persons 
imprisoned  Vor  dobt."  Those  act^  of  1800  and  1824  made  certain  func- 
tions exercisable  by  commissioners  of  insolvency  specially  appointed  for 
each  ease  in  which  relief  might  be  affordable.  The  intervenmg  acts  of 
18^9  and  1841  contain  no  such  express  provision.  But  their  execu- 
tion might  have  required  the  occasional  intervention  of  such  specially 
appointed  commissioners.  The  words  in  Question  at  foot  of  the  sup- 
plementary act  of  1867  are,  "But  all  sucn  proceedings  shall  be  had 
oefore  soma  me  of  the  commissioners  appointed  by  the  United  States 
Circuit  Court,  to  take  bail  and  affidavits. 

The  objjcti**n  certified,  assuming  that  these  words  confer  an  indepen- 
dent judicial  function  upon  sucn  a  commissioner,  is  that  Congrc^ 
cannot  constitutionally  make  such  a  function  exercisable  by  any  officer 
who  is  not  appointed  by  the  President  with  the  consent  of  the  Senate. 
If  the  objection  would  otherwise  prevail,  the  assumed  construction  of  the 
words  luviat,  for  that  very  reason,  be  rejected,  and  they  must  be  under- 
stood as  having  a  constitutional  meaning  and. application.  They  might 
then  reasonal)ly  be  understood  as  importing  that  wherever  proceedings 
before  a  commissioner,  under  this  supplementary  act  of  1867,  or  any 
former  af»t,  should  thereafter  he  necessary  or  otherwise  proper,  they 
should  bo  had  before  one  of  the  standing  commissioners.  Legislative 
precedents  for  such  an  enactment  might  be  mentioned.  One  of  thera 
occurred  under  the  bankrupt  law  of  1800.  By  that  act,  §  2,  commis- 
sioners of  bankruptcy  had  been  specially  appoiutable,  for  every  case,  by 
the  judcro.  The  act  of  29th  of  April,  1862,  to  amend  the  judicial  system, 
§  14,  substituted  general  commissioners  appointable  by  the  President, 
without  roquii-ing  any  consent  of  the  Senate. 

It  may  be  suggested  that  if  such  were  the  true  and  only  application 
of  the  words  in  questiou,  the  present  proceedings  ought  to  have  been 
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comineiiced  by  a  petitioo  to  the  court,  or  to  a  judge;  and  that  the  refer- 
eace  to  cue  of  the  standing  commissioners,  if  proper,  ought  to  have 
followed.  In  future  this  will  probably  be  considered  the  more  convenient 
course  in  ordinary  case^.  The  present  certificate  of  the  commissioners 
having  been  made  at  the  debtor  s  instance,  may  be  so  acted  upon  by  the 
court  as  to  be  of  equivalent  efiect  to  an  initial  petition,  and  a  refer- 
ence under  it. 

But  there  may  perhaps  bo  extraordinary  cases  in  which  the  exclusion 
of  a  standing  coromiseioner's  initial  cognizance  of  the  application  for 
relief,  would  prevent  seasonable  liberation  of  a  prisoner.  We  may, 
therefore,  consider  whether  the  constitutional  question  which  has  been 
su^ested  could  then  properly  arise. 

That  Congress  may  vest  the  appointment  of  such  an  inferior  judicial 
officer  as  the  commissioner  in  the  President  alono,  or  iu  the  court  alone, 
is,  under  the  second  section  of  the  second  article  of  the  Constitution, 
indisputable,  and  is  not  here  disputed.  The  objection  is,  that  the 
function  here  in  question  is  an  independent  one,  beyonil  the  pale  of  an 
inferior  officer*s  authority.  But  it  is  observable  that  the  function  is 
merely  incidental  to  the  execution  of  final  judicial  process.  It  is  not 
necessary,  however,  to  inquire  whether  Congress  could  make  such  a 
function  exercisable  independently  of  revision  by  the  tribunal  which 
iasues  the  process,  because  under  these  acts  of  Congress,  the  commission- 
er^sproceedings  are,  at  every  stage  of  them,  amenable  to  such  revision. 

His  relation  of  a  subordinate  or  inferior  judicial  functionary,  if  he 
proceeds  without  special  preliminary  authorization,  may,  perhaps,  war- 
rant summary  revision  by  the  court  on  afiSdavit,  showing  that  his  pro- 
ceedings are  unwarranted  or  irregular.  If  this  be  otherwise,  it  Ibliows 
that  there  may  be  revision  through  process  of  habeas  corpus,  or  certio- 


The  juris^liction  of  the  court  having  already  attached  under  the 
judgment  and  execution,  the  power  to  issue  revisory  and  auxiliary  pro- 
ceas  by  habeas  corpus  or  certiorari,  is  conferred  by  tho  14th  section  of 
the  judiciary  act  of  September  24,  1789.  This  enactment  expressly 
names  the  fornn^r  of  these  writs;  and  the  latter  is  included  in  the  words, 
"all  other  writs  not  specially  provide<l  for  by  statute  which  may  be 
necessary  for  the  exercise  of"  the  "  respective  jurisdictions  and  agree- 
able to  the  principles  and  usages  of  law."  The  point  as  to  a  certiorari 
to  enforc3  revision  has  been  considered  in  another  circuit ;  and  has,  in 


The  Circuit  Court  has  no  original  jurisdiction  to  issue  a  mandamus,  and 
it  is  not  namid  in  the  14th  section.  But  the  decisions  are,  that  it  is, 
nevertheless,  (me  of  those  other  writs,  which  in  aid  and  furtherance 
of  an  execution,  may,  under  that  section,  be  issued  by  the  Circuit  Oiurt. 

In  the  present  case,  it  will  suflice  to  make  an  order  directing  the 
eommifsioner  to  proceed  in  like  manner  as  if  the  petition  had  been 
pre.'iented  in  the  first  instance  to  the  court,  and  had  been  afterwards 
referred  to  him  for  provisional  action,  subject  to  exception,  etc. ;  provided 
that  the  petitioner's  right  of  liberation,  and  every  incidental  and  other 
question  shall  he  open  to  consideration, and  that  either  parly  may  apply 
t4i  the  court  for  directions,  etc. 
The  nature  of  thb  proceeding  would  be  misconceived  if  it  were  under- 


principle,  been  deci<led  by  the  Su 


Court  in  the  case  of  araunclamus. 


16 


Digitized  by 


Google 


242 


PHILADELPHIA  REPORTS. 


stood  as  affecting  any  other  party  than  the  execution  creditor,  or  as 
depriving  him  of  any  recourse  against  the  debtor,  except  that  of 
imprisonment.  No  federal  court  can  interfere  with  any  independent 
process  of  a  State  court  Nor  can  a  State  court  interfere  with  the 
execution  of  judicial  or  other  process  of  a  federal  court.  A  discharge 
by  the  insolvent  court  of  a  State,  therefore,  has  no  force  or  effect  of  its 
own  to  liberate  the  insolvent  from  custody,  under  mesne  or  judicial 
process  of  this  court  against  his  bod^.  But  under  acts  of  Congresp, 
ordinarily  called  the  process  acts,  which  have  not  been  as  yet  cited,  a 
rule  of  practice  of  a  court  of  the  United  States  that  ''under  neither 
mesne  nor  final  process,  shall  any  individual  be  kept  in  prison  who, 
under  the  insolvent  law  of  the  State,  has,  for  such  demand,  been  released 
from  imprisonment,"  was  valid.  This  was  not  generally  understood  until 
the  decision  of  Beers  vs.  Haugkton,  9  Peters,  329,  in  the  year  1835.  Such 
,a  rule  of  practice  was  afterward  adopted  in  the  courts  of  the  United 
States  in  most  of  the  judicial  districts,  including  those  of  Pennsylvania ; 
;and  it  was  the  purpose  of  some  of  the  subsequent  acts  of  Congress  which 
4iave  been  cited  to  fisicHitate  such  discharge  from  imprisonment.  It  thus 
became  the  practice  in  this  court  to  discharge  a  prisoner,  as  in  the  State 
courts,  on  his  giving  a  bond  with  the  usual  condition  to  take  the  benefit 
of  the  insolvent  law  of  the  State  at  the  next  term,  etc. 

This  insolvent  law  of  the  State  authorizes  the  discharge  of  an  insol- 
vent debtor,  on  different  conditions,  in  three  different  cases;  the  first 
where  he  is  arrested  or  detained  under  process  in  any  civil  suit  or 
proceeding  for  the  recovery  of  money  or  damages,  or  for  the  non- 
performance of  any  decree  or  sentence  for  the  payment  of  money  ;  the 
second,  where  he  is  held  on  a  bail-piece;  the  third  w^here  he  is  not 
arrested,  detained,  or  held  in  custody  in  any  manner.  A  person 
arrested  or  detained  in  a  civil  suit,  under  mesne  or  final  process  of  this 
•court,  or  under  a  bail-piece  issued  in  any  suit  in  this  court,  cannot 
obtain  his  liberation  from  such  custody  by  a  proceeding  of  either  the 
first  or  the  second  kind  in  a  State  court  of  insolvency.  Nor  in  a  pro-» 
•ceeding  of  the  third  kind,  will  the  State  courts  have  cognizance  of  any 
ulterior  purpose  of  such  a  party  to  make  the  discharge,  when  obtained, 
available  for  his  liberation  in  this  court  The  present  petitioner  is 
reported  to  have  proceeded  in  the  insolvent  court  of  the  State  to  obtain, 
not  a  general  discharge  in  the  third  of  these  modes,  but  a  special  dis- 
charge from  the  process  of  this  court  in  the  first  mode.  Of  course  he 
failed  to  induce  the  exercise  of  such  a  jurisdiction :  Leg.  Int,  October  24, 
1873,  vol.  30,  p.  344. 

Whether  his  present  application  is  rightly  conceived,  and  if  not, 
whether  the  mistake  will  prevent  him  from  obtaining  relief  under  a 
simpler  view  of  the  legislation  of  Congress  which  may  be  applicable,  are 
questions  for  preliminary  consideration  and  provisional  decision  by  the 
commissioner.  One  of  the  questions  may  possibly  be  whether  the  pro- 
vision of  the  law  of  the  State  that  a  prisoner,  such  as  this  defendant,  who 
was  in  custody  under  process  upon  a  judgment  in  an  action  for  deceit, 
shall  not  be  discharged  until  after  an  actual  confinement  of  sixty  days, 
qualifies  the  right  of  liberation  which  would  otherwise  be  available  to 
him  under  the  acts  of  Congress  of  1800  and  1824.  If  the  right  is  thus 
qualified,  it  must  be  through  the  effect  of  the  acts  of  1839,  1841  and 
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1867.  The»e  laws  were  enacted  in  the  spirit  of  the  decision  of  Beers  vs. 
HoughioUy  with  a  general  purpose  to  enlarge  exemption  and  facilitate 
discharge  from  imprisoumeut  It  is  true,  that  in  extending  the  relief  to 
the  full  extent  of  that  affordable  under  the  laws  of  the  respective  States, 
these  acts  of  Congress  require  observance  of  the  respective  State  laws, 
and  expressly  provide  that  all  existing  modifications,  conditions  and  re- 
strictions upon  imprisonment  for  debt  under  the  laws  of  any  State,  shall 
be  applicable  to  process  of  the  courts  of  the  United  States  therein,  etc. 
But  the  question  to  be  considered  will  be,  whether  these  requirements 
and  conditions  are  not  limited  to  the  cases  in  which  this  adoption  of 
State  laws  by  Congress  gave  exemption  or  relief  not  otherwise  obtainable 
under  any  positive  law  of  the  United  States ;  and,  therefore,  whether  the 
positive  enactments  of  1800  and  1824  in  favor  of  personal  liberty,  are 
impliedly  repealed  or  qualified  by  the  subsequent  statutes.  I  do  not  mean 
to  intimate  any  present  opinion  as  to  their  operation  in  these  respects. 

The  act  of  1867  was  passed  on  the  same  day  as  the  present  bankrupt 
law.  The  insolvent  laws  of  the  several  States  variously  differed  from 
one  another,  and  provisions  of  some  of  them  could  not  coexist  with  the 
bankrupt  law.  But  I  do  not  perceive  that  the  act  in  question  is  inter- 
pretable,  in  anywbe,  with  reference  to  the  bankrupt  law.  Nor  do  I  per- 
ceive any  important  bearing,  positive  or  negative,  of  any  of  the  provisions 
of  the  5th,  6th  or  14th  sections  of  the  act  of  June  1,  1872,  "  to  further 
the  administration  of  justice,"  though  the  general  purpose  of  its  5th  sec- 
tion is  to  promote  conformity  in  the  practice  and  modes  of  proceeding  in 
the  State  and  the  federal  courts.  But  here  again  what  I  suggest  will 
not  preclude  future  argument. 

I  make  the  suggestions  because  their  subjects  were  more  or  less  fully 
argued  on  the  application  of  the  execution  creditor  for  a  writ  of  prohibi- 
tion to  the  commissioner,  and  because  they  serve  to  explain  my  reasons 
for  not  granting  that  writ. 

Western  District  of  Pennsylvania. 
[Leg,  Int,  Vol.  31,  p.  197.] 

George  C.  K.  Zahm,  Assignee,  etc.,  vs,  Samuel  A.  Fry  et  al. 

Confession  of  judgment,  and  execution  under  it,  where  it  must  necessarily  stop  the 
debtor's  business,  is  a  void  transfer  and  preference  within  the  meaning  ot  the  bank- 
rupt act,  as  of  the  date  of  the  entry  of  judgment. 

The  court  can  decree  a  restoration  to-  the  assignee  of  the  ftiud  realized,  although  it 
may  be  in  the  custody  of  a  State  officer. 

Without  actual  fraud  a  creditor  so  preferred  will  be  allowed,  upon  surrender,  to  par- 
ticipate in  the  bankrupt's  assets. 

Appeal  from  the  decree  of  the  District  Court,  dismissing  the  com- 
plainant's bill.    Opinion  delivered  May  11,  1874,  by 

McKennan,  C.  J. — Creditors*  petitions  were  filed  in  the  District 
Court  on  the  7th  of  September,  1870,  against  A.  C.  Fry,  and  Fry,  Duer 
4  Co.,  who  were  merchants  and  traders,  and  were  so  proceeded  in  that 
they  were  duly  adjudicated  bankrupts,  and  the  complainant  was  ap- 
pointed their  assignee.  On  the  18th  of  August,  1870,  judgments  were 
entered  in  the  Court  of  Common  Pleas  of  Cambria  county  on  warrants 
of  attorney,  in  fiivor  of  the  respondents  severally,  except  Weiser,  Cress- 
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well  and  Keith,  executions  were  issued  and  levied  upon  the  stock  in 
trade  of  the  bankrupts  and  their  business  was  stopped.  The  bill  seeks 
to  avoid  these  judgments  as  fraudulent  under  the  bankrupt  act,  and 
to  obtain  a  transfer  of  the  fund  produced  by  the  executions  to  the 
complainant. 

By  the  35th  section  of  the  bankrupt  act,  any  transfer,  direct  or  in- 
direct, of  any  part  of  hb  property  by  an  insolvent  debtor  to  a  creclitor 
who  has  reasonable  cause  to  believe  that  he  is  insolvent,  and  that  such 
transfer  is  made  in  fraud  of  the  provisions  of  the  act,  is  declared  to  be 
void,  and  the  assignee  is  empowered  to  recover  the  property  or  the  value 
of  it,  from  the  person  receiving  it  or  to  be  benefited  by  its  transfer. 
Under  this  section,  it  was  held  by  this  court,  after  careful  consideration, 
in  Hood  vs.  Karper,  28  Leg.  Int.  340 ;  8.  C.  5  N.  B.  R.  358,  that  the 
confession  of  a  judgment,  the  issuing  of  an  execution,  and  a  seizure  and 
sale  of  property  under  it,  constituted  an  indirect  tramjer  of  such  prop- 
erty by  the  debtor.  In  the  same  case  it  was  also  held  that  the  objec- 
tionable transfer  and  preference  were  to  be  considered  as  made  and 
obtained  when  the  warrant  of  attorn^  was  executed  by  the  entry  of  the 
judgment,  irrespective  of  the  date  of  the  warrant ;  and  that  where  an 
execution  must  necessarily  stop  tlie  debtor's  business,  the  creditor,  in 
general,  lias  reason  to  believe  the  debtor  to  be  insolvent,  and  must  be 
considered  as  intending  what,  if  not  prevented,  would  be  a  fraud  on  the 
provisions  of  the  act. 

The  co-existence  of  these  elements  of  illegality  in  the  judgments  com- 
plained of  is  clearly  established  by  the  proofs  in  the  present  case.  At 
the  time  of  their  entry,  the  bankrupts  wtre  insolvent,  within  any  dtfiiii- 
tion  of  insolvency,  the  judgments  were  entered  upon  warrants  of  attorney 
a  few  days  beft)re  the  institution  of  bankruptcy  proceedings,  executions 
were  cotemporaneously  issued  upon  thtm,  which  were  levied  ujmui  all 
the  available  assets  of  the  bankrupts,  and  their  business  was  at  once  en- 
tirely broken  up.  There  is  no  room  ibr  doubt,  therefore,  that  these 
judgments  are  impressed  with  all  the  attributes  of  iraudulent  preferences 
as, the  bankrupt  law  defines  them. 

Nor,  as  was  urged  at  the  argument,  is  this  ctmclusion  inconsistent  with 
the  decision  of  the  Supreme  Court  in  Wilson  vs.  The  City  Bank,  17 
Wall.  473.  In  that  case  the  creditor  s  judgment  was  obtained  without 
the  aid  or  co-operation,  direct  or  collui^ive,  of  the  bankrupt,  and  so  was 
strictly  adverse.  The  resulting  preference  lacked  the  essential  element 
of  promotion  by  the  bankrupt  to  infei  t  it  with  the  taint  of  fraud.  The 
court,  therefore,  held  that  the  mere  failure  of  the  debtor  to  file  a  petition 
in  bankruptcy  to  prevent  the  judgment  and  levy  was  not  sufficient 
evidence  of  an  intent  to  give  a  preference,  or  to  defeat  the  operation  of  the 
bankrupt  law.  But  in  this  case  the  attitude  of  the  debtors  was  not 
passive.  The  judgments  against  them  were  obtained  by  their  own  act, 
because  what  was  done  by  another  by  their  express  authority  was  done 
by  them,  and  the  preference  thereby  secured  by  the  creditors  is  conclu- 
sively presumed  to  have  been  the  intended  consequence  of  that  act 
There  is,  then,  as  broad  a  distinction  between  the  cases  as  there  is  be- 
tween bona  fide  passiveness  on  the  part  of  an  insolvent  debtor  in  an 
adverse  proceeding,  which  is  not  an  elem^^nt  of  fraud,  and  positive  pro- 
motion of  an  objectionable  preference,  which  is. 
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It  was  insisted,  however,  that  this  court  cannot  take  cognizance  of  the 
complaint,  because  the  fund  produced  by  the  sale  of  the  bankrupts' 
property  under  the  judgments  and  executions  sought  to  be  avoided  is  in 
the  custody  of  a  State  officer,  and  is  subject  to  distribution  under  the 
direction  of  a  State  court 

The  bankrupt  law  provides  the  necessary  machinery  for  its  complete 
administration.  Ample  jurisdiction,  in  law  and  equity,  is  conferred 
uptm  the  federal  courts  to  fulfil  all  its  exigencies.  Indeed,  the  efficient, 
successful  and  uniform  operation  of  the  system  depends  upon  the  ade- 
quacy of  the  means  provided  for  its  execution  and  their  prompt  availa- 
bility, as  occasion  may  require.  Certainly  it  was  not  made  dependent 
npon  the  optional  exercise,  by  independent  tribunals,  of  the  jurisdiction 
which  it  confers.  While  the  State  courts  may  exercise  concurrent  juris- 
diction with  the  federal  courts  in  certain  cases  arisin?  out  of  proceedings 
in  bankruptcy,  they  are  not  bound  to  do  so.  The  latter  alone  are  the 
appointed  instrumentalities  for  the  execution  of  the  law,  and  their  duty  to 
do  it  is  imperative.  A  federal  court  was,  therefore,  the  appropriate  tribunal 
to  resort  to  for  the  relief  sought  in  the  present  case.  The  complainant 
might  have  resorted  to  the  State  court,  but  he  was  not  bound  to  do  so. 
H 3  is  necessarily  the  actor,  and  until  he  invoked  its  cognizance,  and  it 
thu3  acquired  jurisdiction  over  the  parties  and  the  subject-matter  of  tho 
cause,  no  rule  of  comity  even  is  violated  by  an  appeal  to  the  federal 
tribunal  expressly  constituted  for  the  adjudication  of  his  complaint 

In  the  unquedtionable  and  necessary  exercise  of  the  power  conferred 
by  the  bankrupt  law,  it  is  tho  practice  of  tlie  federal  courts  to  iuquiro 
into  the  validity  of  judgments  entered  in  the  State  courts,  to  restrain 
their  enforcement  by  execution,  and,  if  adjudged  to  be  fraudulent  under 
th3  act,  to  set  them  aside  and  decree  the  transfer  of  the  property  seized 
in  execution  under  them,  or  the  proceeds  of  its  sale  to  the  bankruptcy 
assignee.  Even  where  such  proceeds  liave  been  received  under  tho 
order  of  a  State  court,  by  a  creditor  obtaining  a  fraudulent  preference, 
ih2  value  of  the  property  sold  or  appropriated  has  been  adjudged  to  tho 
as^i^^nee.  And  this  is  not  only  expressly  authorized  by  the  bankrupt 
act,  but  has  been  decided  by  the  Supreme  Court  in  ShawnanYs.  Wherritt, 
7  How.  627,  to  be  a  proper  method,  under  the  analogous  provisions  of 
th3  bankrupt  act  of  1841.  In  this  circuit,  the  ecjuitable  remedies  to 
effectuate  these  results  have  been  allowed  only  against  the  beneficiaries 
of  illegal  preferences  and  transfers  of  the  bankrupt's  property.  Possibly 
a  too  fastidious  interpretation  of  the  act  of  Congress  foroidding  injunc- 
tions against  proceeaings  in  State  courts  has  induced  the  exemption  of 
the  executive  officers  of  these  courts  from  these  remedies.  But  in  some 
other  circuits,  at  least,  this  immunity  is  not  &cc  )rded.  In  the  second 
circuit  similar  bills  to  the  one  in  this  case  are  entertained  against  sher- 
ifl&,  and  in  answer  to  an  objection  that  the  authority  of  the  State  courts 
was  thereby  interfered  with,  the  able  judge  of  that  circuit,  Mr.  Justice 
Woodruff,  said :  On  behalf  of  the  sheriff,  it  is  insisted  that  he  is  an 
officer  of  the  State  court,  and  held  the  property  by  virtue  of  their  man- 
date, and  that  this  is  an  interference  with  the  authority  and  jurisdiction 
of  the  State  courts,  and  therefore  the  sheriff  ought  not  to  bo  made  a  party. 
There  is  nothing  in  this.  The  proceeding  no  more  interferes  with  him 
or  with  the  State  courts  than  would  an  action  of  trover  or  replevin 
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where  he  levies  upon  and  retains  property  which  he  has  no  right  to 
apply  to  pay  an  execution.  He  is  made  a  party  for  his  own  protection 
and  because  he  holds  the  subject  of  the  controversy.  No  decree  is 
sought  and  none  should  be  made  affecting  him  otherwise  than  as  the 
custodian  of  the  fund,  and  to  secure  the  control  of  the  court  over  it.  He 
has  in  no  other  sense  any  personal  interest  in  the  controversy,  and  ought 
not  to  be  prejudiced  in  any  manner  bv  the  decree."    But  if  only  the 


affected  by  the  decree,  there  is  even  less  reason  for  the  suggestion  that 
there  is  any  encroachment  upon  the  rightful  province  of  the  State 
courts. 

There  was,  however,  no  question  of  which  the  State  court  had  assumed 
cognizance,  which  this  bill  seeks  to  withdraw  from  it.    Pending  the  levy 


commenced  against  the  defendants  in  them.  Upon  the  finding  of  a  jury 
on  an  issue  demanded  by  them,  they  were  adjudged  bankrupts,  and  the 
present  suit  was  thereupon  instituted.  The  property  seized  by  the  sheriff 
was  sold,  and  the  proceeds  are  in  his  custody  without  any  movement  for 
their  dbtributiou  having  been  made  in  the  State  court  when  this  bill 
was  filed.  As  a  distribution  of  the  fund  by  that  court,  without  the  in- 
tervention of  the  complainant,  would  not  affect  his  right  to  recover  it 
from  those  to  whom  its  payment  might  be' decreed,  and  as  he  alone  could 
contest  the  validity  of  the  judgments  as  fraudulent  preferences,  the  State 
court  had  not  acquired  a  jurisdiction  of  the  parties,  which  would  pre- 
clude him  from  resorting  to  another  tribunal  invested  with  full  power 
to  decree  and  enforce  the  relief  to  which  ho  might  be  entitled.  There 
is,  therefore,  no  reason  of  comity  why  the  complaint  should  not  be  enter- 
tained ;  on  the  contrary,  obvious  considerations  touching  the  prompt 
and  complete  adjustment  of  the  equities  of  the  parties  and  the  speedy 
administration  of  the  bankrupt's  estate  require  that  it  should  be  enter- 
tained. 

The  transfer  of  the  book  accounts  to  John  A.  Weiser  is  clearly  unsus- 
tainable. It  was  made  after  executions  had  been  issued  against  the 
bankrupts  to  a  large  amount,  when  their  business  was  stopped  and  their 
insolvency  manifest,  and  avowedly  to  give  Weiser  a  preferential  security 
for  his  claim  against  them. 

The  supplemental  bill  against  Thomas  H.  Cresswell  and  Susan  Keith 
stands  upon  a  different  footing.  Susan  Keith  is  the  bona  fide  alienee 
of  Cresswell  of  a  small  piece  of  land  purchased  by  him  at  sherifiTs  sale 
as  the  property  of  the  bankrupts,  under  a  judgment  entered  on  the  day 
of,  but  presumably  under  the  proofs,  before  the  filing  of  the  petition  in 
bankruptcy.  This  judgment  and  the  process  issued  upon  it  were  not 
void,  but  only  voidable  in  the  bankruptcy  court.  Although  Cresswell 
had  constructive  notice  of  the  bankruptcy  proceeding,  yet  the  judgment 
under  which  he  purchased  was  apparently  a  valid  lien  under  the  State 
law  upon  the  property,  and  he  had  no  notice  of  any  infirmity  in  it.  Its 
subsequent  avoidance,  as  a  fraudulent  preference,  by  the  consent  of  the 
plaintiff  in  it,  in  a  proceeding  to  which  Cresswell  was  not  a  party  at  the 
time,  can  have  no  effect  upon  his  title.    He,  therefore,  occupies  the 

fM)«»ition  of  a  bona  fide  purchaser  for  value,  without  notice  of  the  inyn- 
Idity  of  the  judgment,  and  the  bill  as  against  him  and  Susan  Keith 
must  be  dismissed. 


parties  beneficially  implicated 


transfers  are  to  be 
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No  ocftto/  fraud  is  imputable  to  any  of  the  other  respondents,  and  thej 
ought  not  to  be  subjected  to  the  harsh  penalty  of  exclusion  from  partici- 
pation in  the  assets  of  the  bankrupts,  which  would  result  from  a  final 
decree  against  them.  They  should  be  allowed  the  choice  of  the  only 
ajteroative  of  escape  from  it. 

If,  therefore,  within  thirty  days  the  holders  of  the  objectionable  judg- 
ments, respondents  in  the  bill,  cause  the  fund  produced  by  their  execu- 
tions with  any  interest  which  may  have  accrued  from  its  use,  to  be 
turned  over  to  the  complainant,  less  the  sheriff's  commission  and  costs 
of  sale ;  if  John  A.  Weiser  account  for  and  pay  to  the  complainant  the 
amount  of  the  book  accounts  collected  by  or  for  him,  and  transfer  to  the 
complainant  all  the  accounts  remaining  unpaid,  deducting  any  sum  or 
mms  paid  by  him  for  collection ;  and  if  all  these  respondents  deliver  a 
writing  to  the  complainant  surrendering  their  alleged  liens  or  prefer- 
ences, and  agreeing  that  the  costs  of  this  suit,  together  with  a  reasonable 
compensation  to  the  complainant's  solicitor,  to  be  fixed  by  agreement  of 
the  parties  or  the  allowance  of  this  court,  mav  be  deducted  from  their 
dividends  of  the  bankrupt's  assets,  no  final  aecree  will  be  entered  in 
this  case,  and.  they  will  be  allowed  to  prove  their  debts  before  the 
register. 

Qeorge  M.  Reade,  Esq.,  solicitor  for  conmlainant. 
R.  L.  Johnson,  W.  D,  Moore  and  F.  A.  Skoemaker,  Esqs.,  solicitors  for 
respondents. 

Wetiem  District  of  Pennsylvania, — In  Bankruptcy. 
[Leg.  Int,  Vol.  31,  p.  316.] 

Edwin  L.  Piper,  Assignee  of  Levi  Beroer,  vs.  Edward  H,  Baldy. 

Jad^ment  notes  given  bona  fide,  and  for  an  amount  actually  received,  will  not  be  set 
aside  merely  because  they  were  entered  a  month  before  a  petition  in  bankruptcy 
was  filed  against  the  defendant.  Some  of  the  notes  were  dated  three  and  four  yean 
before  the  petition  was  filed. 

Opinion  delivered  June  9,  1874,  by 

Strong,  J. — The  object  of  this  bill  is  to  set  aside  eleven  judgments 
obtained  by  Edward  H.  Baldy,  the  defendant,  against  Levi  Berger,  who 
has  been  adjudged  bankrupt,  and  the  relief  asked  is  based  upon  the 
averment  that  the  judgments  wei*e  entered  in  fraud  of  the  bankrupt 
law.  There  is  very  little  controversy  in  re^rd  to  the  facts.  It  appears 
bj  the  evidence,  as  well  as  by  the  pleading,  that  the  bankrupt,  for 
several  years  prior  to  his  bankruptcy,  carried  on  business  as  a  builder 
and  lumberman  at  Danville,  in  the  county  of  Montour,  and  in  addition 
to  this  he  was  the  lessee  of  a  planing  mill  in  the  city  of  Williamsport 
during  part  of  the  years  1873  and  1874.  He  bought  and  sold  lumW, 
and  ran  a  planing  mill  at  Danville;  also  at  various  times  during  the 
years  he  was  thus  in  business  he  borrowed  from  Baldy,  the  defendant, 
different  sums  of  money,  giving  at  the  time  each  loan  was  made  a  bill 
single  for  the  sum  borrowed,  containing  a  confession  of  judgment  for 
the  debt  and  interest.  The  first  of  these  bills  was  dated  April  6,  1869. 
Three  others  were  given  in  the  same  year,  five  others  in  the  year  1870, 
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one  in  1872,  and  the  last,  February  6,  1873.  Though  each  of  them 
contaiued  a  confession  of  judgment,  no  judgment  was  entere<l  on  the 
record  of  the  Court  of  Common  Pleas  until  June  26,  1873,  thirty-three 
days  before  Berger  was  adjudged  a  bankrupt.  When  the  petition  was 
file<l  does  not  appear.  Then  the  judgments  were  entered  in  the  (*ominon 
Pleas,  at  the  instance  of  Baldy,  without  any  agency  of  the  debtor,  so 
far  as  it  appears,  and  without  his  knowledge.  The  entry  was  made  in 
virtue  of  an  act  of  the  State  Legislature,  enacted  February  24,  1806, 
which  empowers  the  prothonotary  of  any  court  of  record,  on  the  appli- 
cation of  any  person,  being  the  original  holder  (or  assignee  of  such 
holder)  of  a  note,  bond  or  other  instrument  of  writing,  in  which  judg- 
ment is  confessed,  or  containing  a  warrant  for  an  attorney-at-law  or 
other  person  to  confess  judgment,  to  enter  judgment  against  the  person 
or  persons  who  executed  the  same  without  the  agency  of  an  attorney  or 
declaration  filed. 

Such  are  the  circumstances  preceding  and  attending  the  entry  of  the 
judgments,  so  far  as  it  is  now  necessary  to  state  them,  and  the  question 
to  be  answered  is  whether  they  exhibit  a  case  which  would  justify  me  in 
declaring  that  the  judgments  were  entered  in  violation  of  the  letter  or 
spirit  of  the  bankrupt  act;  and  clearly  if  they  were,  it  must  be  because 
of  the  provisions  of  the  35th  section  of  that  act.  Those  provisions  are, 
that  "  if  any  person  being  insolvent,  or  in  contemplation  of  insolvency, 
within  four  months  before  the  filing  of  the  petition  by  or  against  hira, 
with  a  view  to  give  a  preference  to  any  creditor  or  fierson  having  a 
claim  against  him,  or  wno  is  under  any  liability  for  him,  procures  any 
part  of  his  property  to  be  attached,  sequestered,  or  seized  on  execution, 
or  makes  any  payment,  pledge,  assignment,  transfer  or  conveyance  of 
any  part  of  his  property,  either  directly  or  indirectly,  absolutely  or  con- 
ditionally, the  person  receiving  such  payment,  pledge  or  assignment, 
transfer  or  conveyance,  or  to  be  benefited  thereby,  or  by  such  attach- 
ment,  having  reasonable  cause  to  believe  such  person  is  insolvent,  and 
that  such  attachment,  payment,  pledge,  assignment  or  conveyance  is 
made  in  fraud  of  the  provisions  of  this  act,  the  same  shall  be  void."  I 
think  it  quite  clear  this  provision  has  reference  to  payments,  pledges, 
assignments,  transfers,  conveyances  or  attachments  made  to  satisfy  or 
secure  an  antecedently  existing  debt  or  liability,  and  not  to  debts  in- 
curred, for  which  a  full  consideration  was  received  by  the  debtor  when 
he  gave  the  pledge  or  transfer,  etc.  In  the  latter  cases  nothing  is  with- 
drawn from  the  general  creditors.  The  man  who  borrows  money,  and 
gives  at  the  time  of  the  loan  a  security  for  the  repayment,  does  no  act 
which  can  be  hurtful  to  others  having  claims  upon  him  ;  and  I  cannot 
think  the  bankrupt  act  intended  to  make  such  a  transaction  unlawful ; 
so  it  has  been  substantially  decided  in  Tiffany  vs.  BoatmarCs  Saving  Li- 
stUution,  a  case  recently  ruled  in  the  Supreme  Court,  but  not  yet 
reported.  There  it  was  said  "the  preference  at  which  the  law  is 
directed  can  only  arise  in  case  of  an  antecedent  debt.  To  secure  such  a 
debt  would  be  a  fraud  on  the  act,  as  it  would  work  an  unequal  dis- 
tribution of  the  bankrupt's  property,  and  therefore  the  debtor  and 
creditor  are  alike  prohibited  from  giving  or  receiving  any  security  for  a 
debt  already  incurred,  if  the  creditor  has  good  reason  to  believe  the 
debtor  to  l>e  insolvent.    But  the  giving  of  securities  when  the  debt  is 
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created  is  not  within  the  law  ;  and  if  the  transaction  be  free  from  fraud 
io  fact,  the  party  who  loans  the  money  can  retain  them  until  the  debt 
18  paid." 

It  is  unnecessary  to  quote  the  other  clause  of  the  35th  section  of  the 
act,  known  as  the  six  months'  clause,  for  it  is  not  claimed,  nor  indeed 
could  it  be,  that  the  present  case  is  affected  by  it 

Now  it  is  to  be  observed  that  all  the  loans  made  by  the  defendant  to 
the  bankrupt  except  one,  and  all  the  confessions  of  judgmeut  except  one, 
were  made  more  than  nine  mouths  prior  to  the  adjudication  of  bank- 
ruptcy. The  exception  is  of  the  loan  and  confession  dated  February  6, 
1873.  The  confessions  of  judgment  were  all  given  to  secure  debts  con- 
tracted at  the  time  they  were  given — loans  then  made  to  the  debtor.  It 
is  true  the  entries  of  the  judgments  on  the  records  of  the  Court  of  Com- 
mon Pleas  were  not  made  until  June  26, 1873.  Those  entries,  however, 
were  not  acts  of  the  bankrupt.  When  they  were  made  he  was  neither 
a  party  nor  a  privy  to  them  in  any  such  sense,  I  think,  as  to  render 
them  fraudulent  because  of  collusion  with  his  creditors.  To  avoid 
judgments  obtained  for  debts  of  a  bankrupt,  under  the  clause  of  the 
35th  section  of  the  bankrupt  act  quoted,  it  is  necessary  that  several 
things  should  appear.  Not  only  must  the  debtor  have  been  insolvent,  or 
contemplating  insolvency,  but  he  must  have  given  the  judgment,  or  pro- 
cured it  to  be  given,  within  four  months  before  the  filing  of  the  petition 
by  or  against  mm,  vnih  a  view  io  give  a  pre/erencey  and  the  creditor  must 
l^ve  had  reasonable  cause  to  believe  that  the  debtor  was  insolvent,  and 
that  the  judgment  was  given  in  fraud  of  the  provisions  of  the  act.  It 
aeems  to  me  quite  evident  that  the  view  or  intent  to  give  a  preference 
contemplated  by  the  act  must  be  an  intent  existing  in  the  mind  of  the 
debtor  when  the  preference  is  attempted,  that  is,  in  case  of  a  judgment 
when  the  judgment  is  entered.  But  how  can  a  debtor  be  said  to  intend 
a  wrongful  preference  at  the  time  a  judgment  is  obtained  against  him 
when  he  is  ignorant  of  the  fact  that  a  judgment  is  being  obtained? 
That  he  may  years  before  have  contemplated  the  possibility  that  a  judg- 
ment might  hereafter  be  obtained  against  him ;  that  years  before  hs 
may  have  given  a  warrant  of  attorney  to  confess  a  judgment,  or  by  his 
own  confession,  as  in  thb  case,  have  put  it  in  the  power  of  his  creditor 
to  obtain  a  judgmeut,  is,  in  my  opinion,  wholly  unimportant  to  the  in- 
quiry, whether  he  had  in  view  an  unlawful  preference  within  four 
mouths  next  prior  to  his  bankruptcy  ?  For  it  is  a  fraudulent  intent 
existing  within  those  four  months  which  the  act  of  Congress  has  in 
view.  I  cannot,  therefore,  assent  to  the  doctrine  which  is  said  to  have 
been  recognized  in  some  cases,  that  if  a  debtor  has  given  a  bond  with  a 
warrant  of  attorney  to  confess  a  judgment,  and  afterwards,  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy,  by  or  against 
him,  a  iudsment  is  entered  by  virtue  of  the  warrant,  he  must  be 
regarded  as  having  given  the  judgment,  having  in  view  at  the  time  of 
its  entry  a  preference  for  the  judgment  creditor.  I  agree  that  such  a 
confession  by  his  attorney  is  in  contemplation  of  law  his  act,  but  I  deny 
that  it  warrants  any  inference  of  an  intended  fraud  on  the  bankrupt 
law.  The  present,  however,  is  not  such  a  case.  The  jiidgraents  were 
not  entered  by  virtue  of  any  warrant  of  attorney.  They  were  con- 
fessed by  the  debtor  when  the  loans  were  made,  and  the  subsequent 
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entries  of  record  were  made  not  by  authority  of  the  bankrupt  but  under 
the  sanction  of  an  act  of  assembly.  Neither  directly  nor  indirectly,  there- 
fore, was  any  act  done  by  the  bankrupt  within  four  mouths  next  prior 
to  his  bankruptcy  evidence  of  an  intent  to  give  a  preference.  For  this 
reason,  then,  if  for  no  other,  I  must  hold  there  b  no  evidence  before  me 
that  Berger  had  in  view,  on  the  26th  of  June,  1873,  when  the  eleven 
judgments  were  entered  of  record  in  the  Common  Pleas,  a  preference  of 
6aldy  over  other  creditors,  hence  the  case  is  not  covered  by  the  35th 
section  of  the  act  of  Congress. 

Nor  do  I  think  there  is  any  satisfactory  evidence  that  the  defendant 
either  knew  or  had  reasonable  cause  to  believe  that  Berger  was  insolvent 
at  the  time  the  judgments  were  entered  of  record,  or  at  any  time  prior 
to  the  entry,  that  Better  was  insolvent  in  June,  1873,  because  quite 
manifest  ailerwards.  But  I  do  not  discover  any  reason  Baldyhad  for 
suspecting  his  solvency  until  after  the  judgment  swere  entered ;  none, 
indeed,  until  later  judgments  in  favor  of  others  were  recorded.  Berger 
was  carrying  on  his  business  as  usual,  and  that  business  was  very  larse, 
amounting,  as  the  proof  is,  to  $200,000  between  July,  1872,  and  July, 
1873 ;  there  is  no  evideqce  that  his  entire  solvency  was  doubted  by  any 
one  until  after  the  Baldy  judgments  were  put  on  record.  The  Danville 
Bank  continued  to  discount  for  him  larj^  amounts  of  his  business  paper 
until  after  July  1,  1873 ;  and  the  bank  m  Danville  did  likewise,  and  in 
addition  gave  him  accommodation  discounts ;  and  that  Baldy  knew  or 
even  suspected  he  was  insolvent  is  incredible  in  view  of  the  £Eicts  that  h^ 
sufiered  the  judgments  to  remain  unentered  so  long,  and  did  not  cause 
executions  to  be  issued  after  they  were  entered,  though  the  greater  part 
of  the  debtor's  property  was  personalty,  and  his  real  estate  was  greatly 
insufficient  to  satisfy  the  debt.  No  doubt  the  effect  of  the  entry  of  the 
iudgments  was  to  precipitate  BergeFs  failure  and  the  stoppage  of  his 
business.  But  I  have  sought  in  vain  for  any  evidence  of  apparent  or 
probable  insolvency  before  the  entry.  It  has  been  argued  that  the  loans 
were  part  due,  and  that  this  should  have  awakened  suspicion  in  the  de- 
fendant's mind.  It  would  have  some  importance  if  the  loans  were 
evidenced  by  commercial  paper,  but  I  regard  it  as  of  no  significance 
in  view  of  the  well-known  habits  of  business  in  the  interior  of  Penn- 
sylvania. 

It  is  contended  also,  that  the  defendant  was  the  attorney  of  the  bank- 
rupt ;  he  had  made  some  collections  for  him,  a  very  few,  and  had  drafted 
some  mortgages  and  agreements,  but  it  does  not  appear  that  he  was  a 
confidential  adviser  at  all,  certainly  not  to  such  an  extent  as  to  warrant 
the  conclusion  that  he  must  have  known  or  might  have  known  the 
debtor's  pecuniary  condition  or  the  extent  of  his  resources  and  liabilities^ 
before  the  whole,  therefore,  without  regard  to  anything  contained  in  the 
act  of  June  22, 1874,  amendatory  of  the  general  bankrupt  act.  I  should 
be  of  opinion  no  case  has  been  presented  to  justify  my  holding  any  of 
the  eleven  judgments  of  the  defendant  against  the  bankrupt  to  be  in- 
valid.  But  the  amendatory  act,  it  appears  to  me,  relieves  the  case  from 


35th  section  of  the  general  act  shall  be  construed  to  invalidate  any 
loan  of  actual  value,  or  the  security  therefore  made  in  good  faith  upon 
a  security  taken  in  good  &ith  on  the  occasion  of  the  making  of  such 


section  enacts  that nothing  in  the 
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]oan."  It  is  conceded  the  loans  of  mooe^  made  by  the  defendant  were 
made  in  good  £Eiith,  and  that  the  confessions  of  judgment  in  the  bills 
single  were  taken  in  good  faith  where  the  loans  were  made.  Beyond 
doubt,  these  confessions  authorized  the  entry  of  the  judgments  at  the 
time  they  were  entered  of  record,  unless  the  authority  was  invalidated 
by  the  35th  section  of  the  bankrupt  act,  and  that  it  was  not,  the  amend- 
ment determines. 

The  bill  must  therefore  be  dismissed  with  costs. 

JEastem  Didrid  of  Pennsylvania. — In  Equity. 
[Leg.  iDt,  Vol.  31,  p.  254.] 

Adjustable  Window  Screen  Company  vs.  Boughton. 

Under  cover  of  seouriog  his  own  invention,  a  patentee  cannot  expand  his  claim  so  as 
to  embrace  the  invention  of  another ;  the  consequence  of  suoii  an  attempt  is  to 
imperil  his  title  to  the  product  of  his  own  mechanical  skill. 

Opinion  delivered  June  12, 1874,  by 

McKennan,  C.  J. — ^The  complainant's  bill  is  founded  upon  letters 
patent  rei^ued  to  it  as  assignee  of  Abner  B.  Magoun,  for  an  adjustable 
window-screen.  "The  nature  of  the  said  invention  consists  of  an 
adjustable  window-screen,  composed  of  two  or  more  frames,  each  frame 
bemg  covered  with  wire  or  other  gauze,  and  sliding  within  guides  at- 
tached to  either  or  both  of  the  frames,  being  so  constructed  that  each 
screen  when  completed  can  be  immediately  adjusted  to  windows  of 
various  widths  without  altering  the  screen,  viz.,  without  adding  to  or 
detaching  anything  from  it" 

The  novel  merit  of  this  screen  consists  in  its  adjustability  to  windows 
of  various  widths  after  the  gauze  is  attached  to  it.  This  is  the  only 
e9.?ential  difference  between  it  and  the  mosquito  frame,  patented  by 
Lewis  S.  Thompson,  on  the  24th  February,  1863,  three  years  before  the 
date  of  Magoun's  patent 

Thompson's  frame  must  first  be  fitted  to  the  opening  intended  to  be 
covered,  and  a  netting  of  suitable  width  then  attached  to  it.  In 
Magoun's,  however,  this  separate  adjustment  of  the  frame  and  netting 
is  avoided,  by  its  being  composed  of  two  frames  covered  with  gauze,  held 
together  by  a  metallic  guide,  and  by  sliding  them  in  or  out^ laterally,  it 
may  be  fitted  to  the  width  of  any  opening. 

But  the  adaptability  of  both  screens  to  the  purpose  for  which  they 
are  to  be  used  is  due  to  the  adjustability  of  their  frames.  The  frames 
must  be  and  are  capable  of  extension  and  contraction  to  fit  them  to 
opeuiDgs  of  varying  widths.  This  capability,  therefore,  is  a  funda- 
mental condition  of  both  inventions. 

Now  Thompson  was  the  first  inventor  of  an  adjustable  frame  for  a 
window-screen,  and  I  think  the  frame  forming  the  basis  of  Magoun's 
invention  cannot  be  distinguished  from  it  in  the  principle  of  its  con- 
struction or  the  mode  of  its  operation.  Obviously  similar  mechanical 
appliances — metallic  clips  or  guides — are  used  in  both  to  secure  the 
same  results,  and  they  are  alike  adapted  to  the  openings  to  which  thej 
are  to  be  applied  by  extending  or  contracting  them  in  th'  g  ikIcs.  It  is 
true,  that  Magoun's  screen  is  composed  of  two  separate  frames,  but  this 
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is  only  a  formal  difference.  Their  conjunction  is  indispensable  to  tlie 
completeness  of  the  screen,  and  when  united  in  the  guides  they  are 
adjusted  in  the  same  mode  in  whicli  Thompson's  frame  is.  Nor  does 
this  form  of  construction  secure  a  different  or  more  effective  mode  of 
adjustment  of  the  frame.  Its  evident  and  only  object  is  to  effect  the 
adjustability  of  the  netting,  so  that,  by  its  attachment  to  separate  frames 
sliding  past  each  other  in  the  same  guide,  it  is  adaptable  to  any  opening 
to  which  the  combined  frame  is  fitt^.  In  this  respect  it  is  an  improve- 
ment upon  Thompson's  invention  ;  but  the  use  of  the  latter  is  indis- 
pensable to  its  efficiency,  and  is  the  essential  basis  of  it 

By  properly  limiting  his  application,  Magoun  might  have  been 
entitled  to  a  patent  for  this  improvement,  but  he  could  not  appropriate 
what  he  did  not  invent.  Under  cover  of  securing  hb  own  invention,  he 
cannot  expand  his  claim  to  embrace  the  invention  of  another.  The 
oonsequeuce  of  such  an  attempt  is  to  imperil  his  title  to  the  product  of 
his  own  mechanical  skill. 

The  reissued  patent  claims  a  window-screen,  the  only  apparent  differ- 
ence between  which  an<l  Thompson's,  aside  from  the  improvement 
referred  to,  is  in  its  being  composed  of  two  separate  frames.  This,  as 
before  stated,  b  a  formal  and  not  a  substantial  difference ;  it  b  broad 
enough  to  comprt^hend  Thompson's  prior  invention,  and  upon  such  a 
footing  it  cannot  be  sustained. 

The  bill  must,  therefore,  bo  dismissed  with  costs. 

Western  District  of  Peumyloania, — In  Equity, 
[Leg.  Int.,  Vol.  31,  p.  324.] 

The  Locomotive  Engine  Safety  Truck  Company  vs.  The  Penn- 
sylvania Railroad  Company. 

1.  The  patent  of  the  Locomotive  Engine  Safety  Truck  Company  is  not  iuvalid  for 

want  of  novelty  in  the  invention,  tor,  when  in  combination  with  a  locomotive  en- 
gine, it  is  substantially^  a  different  truck  from  any  other  iu  use.  This  combination 
is  a  patentable  invention. 

2.  The  mere  fi>rbeurance  to  apply  for  a  patent  during  the  progress  of  experiments, 

and  until  the  (lartv  had  perfected  his  invention  and  test^  its  value  by  actual 
practice,  affords  no  just  ground  for  presuming  an  abandonment. 

Opini(m  delivered  October  1,  1874,  by 

Strong,  J. — It  is  indispensable  at  the  outset  of  this  case  to  have  a 
clear  apprehension  of  the  device  or  improvement  for  which  the  patent 
was  granted  to  Alba  F.  Smith,  the  patent,  which,  it  is  allied,  the  de- 
fendants have  infringed.  The  invention  is  denominated  by  the  patentee 
in  his  specification,  **an  improvement  in  trucks  for  locomotive  engines,*' 
and  in  the  description  of  the  drawing,  he  calls  it  a  plan  of  his  truck. 
His  language  is :  "  In  the  drawing  I  have  represented  my  improved 
truck  itself.  The  mode  of  applying  the  samp  to  any  ordinary  loofimo- 
tive  engine  will  be  apparent  to  anv  competent  mechanic,  as  my  truck 
can  be  fitted  in  the  place  of  those  afrea<ly  constructed,  or  the  same  may 
be  altered  to  include  my  improvement."  But  though  this  seems  to  in- 
dicate, that  in  the  mind  of  the  patentee,  the  thing  invented  by  him,  or  at 
least  the  principal  thing,  was  an  improvement  in  the  trucks,  the  state  of 
the  art  when  his  alleged  invention  was  made,  as  well  as  other  parts  of 
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his  specification,  and  his  claim,  make  it  quite  clear  that  the  patent  must 
be  construed  as  embracing  nothing  more  than  a  combination,  or  in  other 
words,  the  employment  in  a  locomotive  engine  of  a  truck  for  pilot 
wheels,  framed  in  the  manner  described,  and  capable  of  a  specified  oper- 
ation. That  con:}tituent(»f  the  combination  called  a  truck  is  particularly 
defined.  Its  peculiarities  are  pointed  out,  and  thereby  it  is  distinguished 
&om  other  trucks,  which  might  have  been,  and  some  of  which  had  been, 
used  in  locomotive  engines.  But  the  truck  so  described  was  an  old 
device,  I  think,  well  known,  and  in  common  use  long  before  the  Smith 

Sateut  was  granted.  This  has  been  established,  in  my  opinion,  beyond 
oubt,  by  the  evidence  relative  to  the  state  of  the  art. 
In  1841  a  patent  was  granted  to  Davenport  &  Bridges  for  an  im- 
provement in  railway  carriages,  especially  eight  wheel  carriages,  having 
two  trucks,  one  at  each  end  of  the  car,  and  each  truck  connecting  a  set 
of  four  wheels.  The  improvement  consisted  mainly  in  constructing  each 
truck  with  a  swinging  bobter  located  centrally  between  the  axles.  Upon 
this  bolster  the  car  rested,  and  was  connected  with  it  by  a  king-lM)lt 
passing  through  its  centre.  The  bolster  was  sustained  by  pendant  links, 
at  or  near  each  end  of  it,  suspended  upon  two  iron  bars,  resting  on  the 
truck  frame,  and  having  their  lower  extremities  connectetl.  The  links 
and  the  bolster  sustained  by  them  were  thus  allowed  to  swing  trans- 
versely to  the  track,  limited,  however,  in  the  extent  of  their  play,  by 
springs  set  in  each  side  of  the  king-bolt  at  a  suitable  distance  from  it. 
The  objects  and  effects  of  this  device  were  to  allow,  in  addition  to  free 
rotation  of  the  truck  around  the  king-bolt,  a  lateral  movement  of  the 
truck  under  the  car,  when  running  upon,  into,  or  out  of  a  curved  track, 
or  at  other  times,  and  also  to  relieve  passengers  in  the  cars  from  the 
sudden  jars  caused  by  the  sideway  movement  of  the  flanges  of  the  wheels 

Xinst  the  track  rails.  This  improved  truck  appears  to  have  been  ap- 
.  d  extensively  to  eight  wheel  cars,  generally,  if  not  always,  at  each 
end  of  the  car.  It  was,  however,  said  in  the  specification  of  the  pat- 
entees, that  one  of  the  truck  frames  of  such  a  car  (an  eight  wheel) 
might  have  their  invention  applied  to  it,  but  that  when  applied  to  two 
of  them  at  opposite  ends  of  tne  car,  there  was  a  combined  action  of  the 
two  which  tended  to  straighten  the  line  of  draft  in  a  train  of  cars  w  hen 
running  on  a  curve  of  the  railway. 

It  does  not  appear  that  any  truck  exactly  like  that  described  in"  the 
Davenport  &  Bridges  patent  was  ever  applied  to  a  locomotive  engine, 
or  any  car,  in  which  the  driving  or  hindmost  wheels  are  rigidly  attached 
to  the  body  of  the  car  or  engine,  and  are  incapable  of  rotating  under 
the  body.  Nor  was  the  truck,  in  all  respects,  like  the  truck  employed 
in  the  Smith  combination,  though  it  made  a  near  appnjach  to  it.  It  was 
not  essential  to  it  that  the  pendant  links  should  be  divergent.  But  the 
truck  was  so  constructed  as  to  allow  lateral  motion  and  ^wivelin^  on  the 
king-bolt,  and  in  the  improvement  subsequently  made  by  Kifple  <fe 
Bullock,  for  which  a  patent  was  granted  to  them  on  the  20ili  of  IXcein- 
b?r,  1859,  divergency  of  the  links  was  an  essential  parr.  In  that  im- 
provement, while  the  swinging  bolster  and  the  pendant  links  were  cm- 
ployed  as  in  the  Davenport  <t  Bridges  invention,  the  side  sprinp*  were 
dispensed  with,  and  the  links  were  constructed  so  as  to  diver»re  outwards 
from  the  bars  on  which  they  were  suspended.    The  links  were  thus 
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fitted  to  restrain  the  lateral  movement  of  the  bolster,  and  correspond- 
ingly of  tlie  car  resting  upon  it,  whether  the  tendency  was  to  move 
towards  tlie  right  or  the  leil,  and  to  keep  the  car  within  the  limits  of 
the  space  over  which  the  links  were  allowed  to  vibrate.  The  use  of  di- 
vergent links  had  also  a  tendency  to  bring  back  the  superincumbent  car 
to  a  central  position  between  the  wheels,  for,  as  one  of  the  links  became 
more  inclined,  the  other  necessarily  assumed  a  more  vertical  position, 
thereby  raising  the  end  of  the  bolster  next  the  outer  rail  of  the  track. 
Thus  the  car  resting  on  the  bolster  was  compelled  by  any  lateral  move- 
ment of  the  truck  to  move  up  an  inclined  plane  in  a  direction  opposite 
to  the  lateral  motion,  and  consequently  its  weight  was  ever  forcing  it 
downwards  towards  the  central  line  between  the  rails.  This  improved 
truck  was  undoubtedly  the  same  in  all  essential  particulars  as  that 
employed  by  Smith  in  his  combination. 

I  think  also  it  has  been  proved  in  this  case  that  pilpt  trucks  having 
beams  or  bolsters,  swinging  on  links  spread  at  the  base,  so  that  the  lower 
ends  pointed  outwards,  and  swiveling  on  the  centre  king-bolt,  had  been 
jnade  and  used  before  even  the  Kipple  &  Bullock  invention.  Tbey 
appear  to  have  been  used  on  both  the  Vermont  Central  Railroad  and 
the  New  York  aud  New  Haven  Railroad,  before  May,  1852,  and  on  the 
Connecticut  River  Railroad  as  early  as  July,  1856.  It  is,  therefore,  very 
evident  that  there  is  nothing  in  the  truck  employed  by  Smith  that  was 
originally  invented  by  him,  nothing  for  which  a  patent  could  have  been 
legally  granted  to  hini.  But  if  there  were,  neither  the  truck  as  such,  nor 
any  improvement  in  it,  is  claimed  in  his  specification,  as  his  invention. 
It  is  in  effect  disclaimed.  Though  he  calls  it  his  truck,  and  hia  improve- 
ment, evidently  he  means  the  truck,  or  improvement  which  he  uses  in 
his  combination.  His  language  is,  **  several  laterally  moving  trucks 
have  heretofore  been  made  and  applied  to  railroad  cars.  My  invention 
does  not  relate  broadly  to  such  laterally  moving  trucks,  but  my  said  in- 
vention consists  in  the  employment,  in  a  locomotive  engine,  of  a  truck  or 
pilot  wheels  provided  with  pendant  links  to  allow  of  a  lateral  movement, 
so  that  the  driving  wheels  of  a  locomotive  engine  continue  to  move  cor- 
rectly on  a  curved  track,  in  consequence  of  the  lateral  movement  allowed 
by  said  pendant  links,  the  forward  part  of  the  engine  travelling  on  a  tan- 
gent to  the  curve,  while  the  axles  of  the  drivers  are  parallel,  or  nearly 
so,  to  the  radial  line  of  the  curve."  Such,  also,  almost  "in  totidem 
verbis/*  is  the  language  of  the  only  claim  made.  It  is  true,  the  specifi- 
cation describes  minutely  the  truck  which  the  patentee  calls  his,  with 
its  swinging  bolster,  diverging  pendant  links,  and  with  its  centre  and 
elongated  opening  for  tlie  king-bolt,  but  in  view  of  the  other  parts  of 
the  specification  the  description  must  be  regarded  as  merely  an  identifi- 
cation of  the  peculiar  truck  which  he  proposes  to  employ  in  combination 
with  a  locomotive  engine. 

It  must  then  be  concluded,  in  view  of  the  history  of  the  art,  and  of 
the  specification  itself,  that  the  invention  patented  to  Smith  was  not  a 
pilot  truck  having  an  improved  construction,  nor  any  improvement  in 
a  truck.  Nor  was  it,  I  think,  merely  a  combination  of  a  truck  with  a 
locomotive  engine,  even  though  the  truck  should  be  capable  of  lateral 
movement ;  but  it  was  the  combination  with  or  the  employment  in  such 
an  engine  of  a  truck  fitted  with  divergent  pendant  links  to  allow  lateral 
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motion,  and  having  the  properties  and  capacities  of  the  peculiar  truck 
detscribed  in  the  specification.  Capability  of  lateral  motion  obtained 
through  the  agency  of  a  swinging  bokter  and  pendant  links,  or  some 
equivalent  therefor,  was  undoubtcdlv  essential  to  the  truck,  but  I  think 
this  was  not  all  that  was  essential.  The  different  devices  described 
were  intended  to  accomplish  a  purpose,  which  was  declared  to  be  to 
allow  the  drivers  of  the  engine  to  remain  correctly  on  the  track  in  con- 
aeqaence  of  the  lateral  motion  of  the  truck,  allowed  for  by  the  pendant 
liuKS  when  running  on  a  curve,  as  set  forth.  This  is  a  part  of  the  lan- 
guage of  the  claim,  and  in  describing  the  operation  of  his  improvement, 
the  patentee  says :  "  When  running  upon  a  straight  road  the  engine  pre- 
serves great  steadiness,  because  any  change  of  position  transversely  of 
the  track,  in  consequence  of  the  engines  moving  over  the  track,  or  the 
truck  beneath  the  engine,  is  checked  by  the  weight  of  the  engine  liungii  g 
upon  the  links  (o  o),  and  in  consequence  of  their  divergence  any  bide 
movement  causes  the  links  on  the  side  towards  which  the  movement  oc- 
curs to  assume  a  more  inclined  position,  while  the  other  links  come 
vertical,  or  nearly  so ;  hence  the  weight  of  the  engine  acts  with  a  leverage 
upon  the  most  inclined  links  to  bring  them  into  the  same  angle  as  tlie 
others,  greatly  promoting  the  steadiness  of  the  engine  in  runnine  on  a 
straight  line.  As  the  pilot  or  truck  wheels  enter  a  curve,  a  sidewise 
movement  is  given  to  the  truck  in  consequence  of  theengire  and  drivers 
continuing  to  travel  as  a  tangent  to  the  curve  of  track  ;  this  movement 
and  the  slight  turn  of  the  whole  truck  on  the  king-bolt  (i)  not  only  causes  the 
track  wheels  to  travel  correctly  on  the  track  with  their  axles  parallel  to 
the  radial  line  of  the  curve  of  the  track,  but  also  elevates  the  outer  side 
of  the  engine,  preventing  any  tendency  to  run  off  the  track  upon  the 
outer  side  of  the  curve.  Upon  entering  a  straight  track,  the  truck  again 
assumes  a  central  position,  and  in  case  of  irregularity  in  the  track,  or 
any  obstruction,  the  truck  moves  laterally  without  disturbing  the  move- 
ment of  the  engine.'*  From  this  it  appears  plainly  that  the  combination 
intended  tb  produce  the  results  desired,  w^s  of  a  locomotive  engine,  with 
a  pilot  truck  capable,  not  only  of  lateral  motion,  but  also  of  rotation 
around  the  king-oolt  at  its  centre.  Swiveling  on  that  king-bolt,  as  well 
as  lateral  motion,  was,  therefore,  of  the  essence  of  the  invention.  Such, 
I  think,  is  the  true  and  reasonable  construction  of  the  patent. 

That  the  combination,  if  an  original  device  of  Smith,  was  patentable, 
can  hardly  admit  of  question.  Conceding  .that  the  truck  used  by  him 
was,  in  all  essential  particulars,  old ;  that  it  was  the  same  as  the  Daven- 
port &  Bridges'  truck,  or  that  of  Kipple  &  Bullock,  it  had  never 
before  been  employed  in  a  locomotive  engine,  unless  so  employed  by 
Levi  Bissell,  to  whose  patent  I  shall  presently  refer.  It  had  been  used 
under  eight  wheeled  passenger  cars,  and  perhaps  under  eight  wheeled 
freight  cars,  but  in  all  these  both  trucks  were  allowed  to  swivel  freely 
on  their  centres  around  a  king-bolt.  When  applied  to  a  locomotive 
engine  or  a  car,  the  hindmost  wheels  of  which  are  rigid,  and  cannot 
Bwivel,  while  the  operation  of  the  truck  is  precisely  like  its  operation 
when  under  a  passenger  car,  a  new  effect  upon  the  movement  of  the 
engine  is  produced.  The  driver  or  rear  wheels  move  on  a  curved  track 
with  less  grinding  or  sliding,  and  the  friction  is  greatly  diminished.  It 
is  not  then  the  case  of  a  mere  double  use,  nor  the  aggregation  of  two 
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ilevices  acting  independently  of  each  other,  but  the  production  of  a  new 
and  useful  result. 

I  come  next  to  what  appears  to  me  the  most  important  and  difficult 
question  in  th3  case,  in  regard  to  which  my  mind  has  not  been  free  from 
doubt.  Was  the  combination  described  and  claimed  by  Smith  novel 
when  invented  by  him?  His  patent  is  dated  February  11,  1862,  and 
the  application  for  the  patent  was  made  on  the  10th  day  of  July,  1861. 
The  defendants  contend  that  prior  to  both  those  dates,  and  before  Smith 
had  devised  his  combination,  as  patented  to  him,  a  combination  substan- 
tially the  same  had  been  completed  and  brought  into  use  by  Levi  Bis- 
sell,  and  they  have  given  in  evidence  a  patent  granted  to  Bissell  on  the 
4th  day  of  August,  1857. 

That  patent  was  surrendered  in  the  year  1864,  and  a  reissue  was 
granted  to  these  complainants,  as  assignees  of  Bissell,  which,  of  course, 
must  be  regarded  as  a  patent  for  the  original  invention.  That  invention, 
as  described  by  the  patentee,  was,  in  substance,  a  combination  with  a 
locomotive  engine  of  a  pilot  truck  framed  to  allow  lateral  motion.  Like 
the  invention  claimed  by  Smith,  it  was  not  the  application  to  a  locomo- 
tive of  any  kind  of  a  pilot  truck.  The  patentee  particularly  described 
the  distinctive  features  of  the  truck  he  proposed  for  the  combination. 
While  preserving  capacity  for  lateral  motion,  he  dii-pcnsed  with  a 
swinging  bolster  and  pendant  links,  and  substituted  for  them  a  curved 
sliding  beam  or  block,  sliding  in  a  curved  groove  or  slot  in  the  top  plate 
of  the  truck  frame.  The  general  direction  of  this  s!ot  was  acroes  the 
truck,  and  the  curve,  both  of  the  slot  and  of  the  sliding  biam,  corre- 
sponding with  an  arc  of  the  circle,  the  centre  of  v.  hich  was  a  fixed  point 
behind  the  truck  and  slightly  forward  of  the  centre  between  the  drivers 
of  the  engine.  This  arrangement  of  the  sliding  beam  in  the  ( urved  slot 
admitte<l  lateral  motion  of  the  truck  under  the  locom<  tive,  and  the 
tendency  to  too  great  vibration  of  the  engine  on  the  truck  was  limited 
by  inclined  planes  fitted  in  the  bottom  of  the  slot,  at  each  end  and  fit 
block  on  the  sliding  beam  surrounding  the  bolt  which  )  asscd  through 
its  centre.  "The  position  of  the  inclines,"  said  the  specification,  **i8 
such  that  the  blocks  (n  n)  rest  in  the  lowest  part  of  the  double  inclines 
when  the  engine  is  on  a  straight  track,  and  on  coming  on  a  curve  the 
inertia  of  the  engine  (tending  to  move  in  a  straight  line  and  cause  the 
truck  flanges  to  mount  the  outer  rail)  is  expended  in  going  up  the  in- 
clines (o  o)  as  the  truck  moves  laterally  toward  the  inner  part  of  the 
curve,  and  on  coming  on  to  a  straight  line  (he  blocks  descend  by 
gravity  to  the  bottom  of  the  inclines,  and  the  engine  is  prevented  by 
gravity  from  acquiring  a  sidewise  or  oscillating  motion."  Other  devices 
were  pointed  out  for  attaining  the  same  results,  namely,  the  allowance 
of  lateral  motion,  and  at  the  same  time  making  use  of  the  weight 
of  the  engine  to  restore  it  to  its  normal  position  when  the  truck 
has  been  moved  laterally  under  it.  I  think  the  sliding  beam,  the 
blocks,  and  the  inclined  planes,  may  well  be  regarded  as  but  mechan- 
ical equivalents  .or  the  swinging  bolster  and  the  pendant  links  ;  certainly 
when  the  links  are  made  to  diverge.  But  there  were  other  featun-s  in 
the  truck  of  Bissell  which  must  be  noticed.  A  primary  object  which 
he  had  in  view  was  "  to  prevent  the  truck  from  swinging  around  its 
centre  in  case  of  meeting  with  any  obstructions."    The  patentee  pointed 
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out  the  difficulties  and  dangers  attending  the  running  of  locomotive  en- 
gines on  curves  with  the  pilot  truck  previously  in  use.  His  language 
was:  "There  is  still  a  rigid  straight  line  firom  the  centre  of  the  truck  to 
the  centre  of  the  axle  of  each  pair  of  drivers,  and  this  cannot  be  exactly 
io  the  centre  liue  of  the  track  which  is  curved.  This  fact  contributes 
with  the  tendency  of  the  machine  to  move  forward  in  a  straight  line,  to 
push  the  truck  outward.  The  truck  is  constantly  by  this  means  borne 
to  the  outer  side  of  the  curve,  and  the  engine  has  a  tendencv  to  go  off  in 
the  direction  of  the  arrow  "  (in  the  drawing,  t.  beyond  the  outside  of 
the  curve),  "  particularly  in  case  a  broken  rail  or  obstruction  occurs, 
when  the  truck  swivels  around  on  its  centre  pin,  throwing  the  locomotive 
off  the  track."  He  then  proceeded  to  set  forth  how  he  proposed  to  re- 
move these  difficulties  and  dangers.  "  I  construct  my  truck,"  said  he, 
"in  such  a  manner  that  the  axles  of  the  driving  wheels  shall  be  parallel 
to  the  radial  line  of  the  curve,  passing  through  a  point  between  them  ; 
80  that  the  drivers  have  a  direct  forward  propelling  motion  along  the 
nuls,  and  do  not  strain  or  wear  the  flanges,  and  so  that  two  or  more 
pairs  of  drivers  can  be  fitted  with  flanges.  The  central  line  of  the  loco- 
motive in  going  around  the  curve  travels  in  a  position  tangential  to  the 
curve  at  a  point  between  the  drivers,  and  I  fit  the  truck  wheels  in  such 
a  manner  as  to  allow  the  truck  a  transverse  motion.  This  is  equivalent 
to  a  bending  of  the  locomotive,  the  said  truck  swinging  laterall  v 'upon  an 
axis  of  motion  (A),  located  centrally  between  the  centre  of  the  drivers 
and  the  centre  of  the  truck,  or  slightly  forward  of  the  same,  so  as  to 
give  a  slight  tendency  of  the  truck  to  run  to  the  inner  side  of  the  curved 
track."  He  then  detailed  the  effects  which  he  claimed  for  his  arrange- 
ment, and  added,  "  at  the  same  time  there  is  no  chance  for  the  tfuck  io  tvm 
on  its  centre  by  any  obstnustion  coming  in  contact  with  the  wheels.  The 
wheels  will  pass  over  a  broken  rail  and  not  be  displaced,  unless  all  its 
wheels  are  simultaneously  unsupported,  and  even  then,  the  truck  being 
8^  correctly  in  an  augular  position  with  the  drivers,  will  continue  to 
move  in  the  correct  direction,  and  will  pass  over  any  obstacle  or  broken 
rail,  and  attain  the  uninjured  part  of  the  track.  In  running  on  a  straight 
track  the  truck  is  held  correctly  in  position,  and  will  run  over  quite 
considerable  obstructions  without  being  turned  aside.  In  running  an 
ordinary  engine  on  either  a  straight  or  curved  track,  one  of  the  truck 
wheels  sometimes  breaks  off  and  the  truck  swivels  around  oi  its  centre 
piQ  in  consequence  and  throws  the  engine  off  the  track.  But  with  my 
invention  one  wheel,  or  even  two  wheels  on  opposite  sides  of  the  truck, 
might  break  off,  and  still  the  truck  would  not  run  off  the  track,  because 
iU  position  relaUvely  to  the  body  of  the  locwnotive  is  firmly  maintained,*' 
And  in  his  descriptions  of  his  drawings  the  patentee  said  of  the  centre 
pin  (that  is,  the  bolt  connecting  the  engine  with  the  sliding  beam):  /,  is 
ihe  centre  pin  which,  in  my  arrangement,  changes  its  character  from  a 
centre  of  motion  to  that  of  a  draught  block  or  pin,  while  the  centre  of  mo- 
iu)n  is  thrown  bojck  to  the  point  (A)  which  is  slightly  forward  of  the  centre 
hdmen  Hie  drivers. 

Once  more,  after  reiterating  some  of  the  results  of  his  arrangement,  he 
said :    By  reason  of  the  above  &ct8,  and  of  the  further  fact  that  I 
comjpel  the  truck  to  swivel  around  the  centre  (meaning  the  centre  of 
motion  in  the  rear  of  the  truck  frames)  in  proportion  as  the  truck  and 
17 
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the  body  move  eidewise  relatively  to  each  other,  I  cause  the  angular 
position  of  the  truck  to  coDforin  to  the  coDditions  required  on  a  curve, 
and  also  steady  the  truck  in  running  both  on  curves  and  straight  Hues, 
so  that  obstacles  may  be  run  over,  and  wheels  or  axles  may  iiui  without 
allowing  the  truck  to  assume  a  false  position." 

I  make  but  one  other  quotation  from  the  specification.  In  describiug 
his  mode  of  attachment  of  the  truck  to  the  locomotive,  he  said :  "  The 
block  (k)  (that  is  the  curved  block  or  beam,  curved  from  the  centre  (Ji) 
and  sliding  in  the  curved  slot)  might  be  bolted  directly  to  the  under  side 
of  the  enffine,  and  the  curved  slot  would  bring  the  axles  of  the  wheels 
(ee)  parallel  with  the  radial  line,  or  nearly  so,  but  to  allow  an  easier 
motion  to  the  parts,  the  said  block  (X;)  may  be  prevented  from  turning 
by  radius  bars  (i)  to  the  centre  (A).  I,  however,  prefer  that  said  ratliua 
bars  (i)  should  be  attached  at  (3  3)  to  the  frame,  so  as  to  cause  the 
truck  to  swing  on  the  centre  (A),  in  which  case  the  block  (k)  raay  be 
made  use  of,  or  the  pin  (king-bolt)  be  fitted  to  move  in  a  curve  slot,"  as 
shown  in  the  drawing. 

I  have  made  these  large  extracts  from  Bissell's  specification,  in  order 
to  show,  what  I  think,  in  view  of  them,  must  be  apparent,  that  whatever 
else  he  may  have  planned,  it  was  essential  to  his  invention  that  his  truck 
when  in  combination  with  a  locomotive  en;^i.ic,  should  be  incapable  of 
swivelihg  on  a  king-bolt  at  the  centre  of  the  truck  or  within  its  frame. 
Such,  undoubtedly,  was  his  purpose,  and  that  purpose  his  devices,  I 
think,  fully  accomplished.  Whether  the  locomotive  was  attached  to  the 
truck  by  being  bolted  rigidly  to  tho  curved  block  or  sliding  beam  or 
bolster,  which  are  compelled  to  move  in  a  curved  slot,  of  which  the 
point  (A)*behind  the  truck  frame  was  tho  centre,  or  whether  the  block 
was  prevented  from  turning  by  the  radius  bars  holding  it  to  that  centre, 
•or  whether  the  radius  bars  were  attached  lo  the  truck  frame,  it  seems 
to  me  that  rotation  of  the  truck  around  any  bolt  or  point  at  its  own 
•centre,  or  within  its  frame,  was  rendered  impossible.  The  truck  iu  its 
entirety  had  a  centre  of  rotation  at  the  point  A,  and  that  thero  c;m  be 
'but  one  centre  of  rotation  to  one  body  is  confessedly  true. 

A  very  earnest  and  ingenious  argument  has  been  addressed  to  roe, 
and  enforced  by  the  exhibition  of  drawings  and  a  model  in  order  to  con- 
-vince  me  that  m  fact  the  combination  of  Bissell  did  allow  some  swiveling 
of  the  truck  around  the  bolt  through  the  sliding  beam.  I  have  given  to 
the  argument,  the  drawing,  and  the  model,  careful  consideration,  but  I 
thave  not  been  convinced  by  them.  There  is  a  change  of  position  of  the 
bolt,  as  there  is  of  the  block  through  which  it  passes  when  the  block 
slides  in  the  curved  slot  or  groove,  for  the  bolt  slides  with  the  block,  but 
the  block  does  not  rotate  around  the  bolt,  and  therefore  the  truck,  of 
which  the  block  is  a  part,  cannot.  It  is  true,  the  bolt  might  be  forced 
to  turn  very  slightly  on  its  own  axis,  as  it  is  in  the  model  exhibited 
to  me,  and  thus  give  an  apparent  slight  rotation  of  the  truck  around 
the  bolt.  This  might  be  done  by  carrying  the  bolt  through  the 
curved  block  and  the  curve  groove  or  slot,  and  then  attaching  its  lower 
end  to  another  slide  below  the  groove  in  the  cross  plate,  the  under  slide 
being  constructed  to  move  directly  across  the  frame  in  a  rectangular 
slot,  instead  of  a  curved  one,  corresponding  with  the  slot  above  it  The 
swiveling  even  then  would  be  almost  imperceptible.   But  such  was  not 
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Bissells  arrangement.  He  devbed  another  centre  of  rotating  motion  for 
the  entire  truck,  and  gave  no  intimation  that  his  akrangement  permitted 
ihe  track  to  swivel  around  two  centres  of  rotation. 

The  result  of  this  examination  of  Bisaeirs  patent  then  must  be  the 
conclusion  that  his  invention  was  the  combination  with  a  locomotive 
cDgine  of  a  pilot  truck,  fitted  to  allow  lateral  motion,  but  incapable, 
when  in  combination  with  the  engine,  of  swiveline  on  a  king  bolt  at  its 
oeutre.  Place  now,  side  by  side,  with  this,  the  Smith  invention,  and  to  my 
mind  it  becomes  plain  that  the  combinations  of  the  two  inventors  were 
substantially  difierent.  As  has  been  seen,  Bmith's  was  the  combination 
of  a  locomotive  with  a  truck  capable,  not  only  of  lateral  motion,  but 
also  of  free  rotation  around  the  kin^  bolt  at  its  centre.  Lateral  motion 
was  common  to  both,  but  free  swiveline  around  a  centre  within  the 
frame  of  the  truck  was  essential  to  one,  while  the  impossibility  of  it  was 
essential  to  the  other.  Practically,  therefore,  the  elements  bf  the  two 
combinations  were  not  the  Fame.  The  operations  of  the  trucks  were 
unlike  when  the^  were  brought  into  combination  with  the  engines, 
and  in  such  combination  they  may  well  be  regarded  essentially  diflierent 
tracks. 

And  not  only  so,  but  different  results  were  obtained  from  the  crmbina- 
tions,  alike  in  the  working  of  the  truck  and  of  the  K  lomotives,  well 
as  in  their  concurrent  action.  While  travelling  upon  a  straight  track 
or  on  a  curve,  the  radius  of  which  is  constant,  or  invariable,  there  is  no 
appreciable  difference  in  the  working  of  the  Bi^sell  and  the  ffmith 
arrangements.  But  when  the  locomotive  is  on  a  titraight  track  and  the 
pilot  truck  is  on  a  curve,  or  vice  versa,  or  in  passing  from  one  curve  into 
a  reverse  curve,  there  is  a  very  important  difference,  for  in  either  of  the 
three  cases  last  mentioned  the  position  and  the  direction  of  the  truck 
axles  depend  in  BisselFs  combination  upon  the  position  of  the  pin  in  the 
rear  of  the  frame  of  the  truck,  which  is  made  by  him  the  centre  of  rotation, 
and  the  position  of  that  pin  is  controlled  by  the  locomotive.  Necessarily, 
therefore,  his  truck  wheels  are  twisted  on  the  track  by  the  drivers  acting 
through  that  pin  and  the  radius  bars,  or  through  the  curved  block  moving 
in  the  curved  slot  around  the  pin  as  a  centre.  On  the  other  hand,  Smith's 
truck-wheels  are  never  twisted  on  the  track,  for  the  track  alone  controls 
tiieir  position  and  the  direction  of  their  axles.  Swiveling  as  the  tiuck 
does  on  its  own  central  king-bolt,  the  axles  and  wheels  are  unafiected 
by  the  direction  of  the  longitudinal  centre  line  of  the  engine's  motion. 
Of  course  they  assume  a  correct  position,  and  with  the  lateral  move- 
ment, allow  the  drivers  to  remain  correctly  on  the  track. 

I  dwell  no  longer  upon  this  part  of  the  case.  I  have  said  enough  to 
show  that  the  truck  employed  by  Smith  is,  when  in  combination  with  a 
locomotive  engine,  a  substantially  different  truck  from  that  employed  by 
Bissell ;  that  its  mode  of  operation  is  different,  and  that  a  new  and  use- 
ful result  is  obtained  thereby.  And  if  so,  it  follows  that  the  patent 
^ranted  to  Smith  is  not  invalid  for  want  of  novelty  in  the  invention. 
The  combination  is  not  claimed  to  have  been  anticipated  by  any  other 
than  Bissell. 

I  come  now  to  the  consideration  of  another  objection  to  the  Smith 
patent,  which  was  elaborately  urged  during  the  argument.  It  is,  that 
the  invention  was  abandoned  by  the  patentee,  or  permitted  by  him  to 
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be  in  public  use  more  than  two  yeare  before  his  applicatiou  for  a  patent. 
This  is,  in  fact,  a  double  objectiou,  but  it  may  well  be  cousidered  as  oue. 

It  appears  from  the  testimony  of  Smith  himself,  that  in  the  year 
1853,  when  in  New  York,  he  went  on  one  occasion  with  a  Mr.  Bridges, 
and  Mr.  Bissell,  to  the  rotunda  of  the  Merchants'  Exchange,  to  examine 
u  contrivance  exhibited  there  for  preventing  the  disa8tn>us  effects  of  the 
breaking  of  railroad  axles.  Id  the  rotunda  they  found  a  complete 
model,  on  a  small  scale,  of  a  railroad  ear,  and  of  a  track  having  a 
curve  and  a  reverse  curve,  with  the  novel  invention  attached  to  show 
the  operation.  While  there.  Smith  took  occasion,  having  permission 
from  the  owner  of  the  model,  to  illustrate  his  views  of  the  proper 
construction  of  locomotives,  having  swiveling  trucks  with  swmgmg 
bolsters. 

What  his  views  were  the  evidence  does  not  show.  But  thb  testimony, 
it  has  been  argued,  is  proof  that  he  then  dedicated  or  surrendered  his 
invention  to  the  public.  I  cannot  think  so.  I  cannot  see  that  it  shows 
he  then  bad  any  complete  conception  of  the  invention  for  which  he 
subsequently  obtained  his  patent,  and  if  he  had,  the  conception  was  not 
embodied.  For  aught  that  appears  his  idea  may  have  involved  some 
changes  in  the  locomotive  itself — some  new  mode  of  construction  to 
adapt  it  to  the  use  of  swiveling  trucks  with  swinging  bolsters.  He  may 
then  have  contemplated  a  truck  swiveling  on  a  centre  outside  of  its 
frame,  like  the  one  which  Bissell  subsequently  employed.  And  what- 
ever his  views  may  have  been,  very  clearly  it  was  not  a  perfected  in- 
vention, which  could  then  have  been  patented,  and  consequently  there 
was  no  invention  capable  of  abandonment.  I  think  it  would  be  going 
unwarrantably  far  were  I  to  hold  that  what  took  place  at  the  Mer- 
chants' Exchani^e  amounted  to  a  dedication  to  public  use  of  the  inven- 
tion which  he  claimed  in  1861,  and  for  which  he  receive<I  a  patent 
There  is,  however,  other  evidence  upon  which  the  defendants  rely  to 
establish  their  allegation  of  abandonment.  According  to  Smith's  testi- 
mony, the  history  of  his  invention  was  this:  In  1856,  he  was  general 
superintendent  of  the  Hudson  River  Railroad,  and  in  the  fall  of  that 
year,  or  early  in  1857,  he  described  his  truck  to  Mr.  Buchanan,  who 
was  then  the  master  machinist  of  the  road,  and  illustrated  its  operation 
by  chalk  sketches.  At  that  time,  at  his  suggestion,  and  under  his 
direction,  an  engine  with  the  truck  was  constructed.  It  was  completed 
on  the  16th  day  of  September,  1858 ;  was  put  upon  the  road  and  tried. 
Manifestly  it  was  an  experimental  thing.  I^eiiher  Smith  nor  Buchanan 
had  full  confidence  in  it.  It  was  first  tested  without  a  train,  and  then 
with  freight  and  slow  passenger  trains.  These  trials  seem  to  have  sug- 
gested modifications,  and  two  other  engines  were  constructed  in  another 
shop  of  the  company,  and  delivered  in  July,  1860.  Into  these  several 
changes  were  intro<luced,  suggested  by  observati^m  of  the  work  n; 
of  the  first.  Two  other  engines  were  built  and  delivered  in  the  sprinj; 
of  1861,  in  which  other  changes  were  made,  and  it  was  not  until  their 
construction  that  the  invention  was  considered  perfected.  Very  soou 
afterwards  the  application  was  made  for  a  patent.  Such  is  the  testi- 
mony of  Smith,  and  it  is  fully  confirmed  by  that  of  Buchanan.  There 
is  a  little  conflict  in  the  testimony  respecting  the  time  when  the  firs^t 
engine  was  constructed.    I  do  not  regard  it  as  of  importance.   It  is 
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impossible  to  see  in  all  this  evidence  of  abandonment  It  was  correctly 
said  by  Justice  Qifford,  in  Janes  vs.  Setoall  (3d  vol.  Patent  Office 
Official  Gazette,  1873,  p.  630),  to  be  settled  law,  that  the  mere  forbear- 
ance to  apply  for  a  patent  during  the  progress  of  experiments,  and 
until  the  party  has  perfected  his  invention,  and  tested  its  value  by 
actual  practice,  affords  no  Just  grounds  for  presuming  an  abandonment: 
Kendall  vs.  Winsor,  21  How.  328;  Agavoam  Oompany  vs.  Jordan,  7 
Wall.  607.  It  is  true  an  express  relinquishment  of  an  invention  to  the 
public  is  not  indispensable  to  an  abandonment.  It  may  be  inferred 
from  long  delay  unexplained,  or  irom  acts  of  the  inventor  inconsistent 
with  any  other  theory,  but  it  cannot  be  presumed  from  mere  delay  to 
apply  for  a  patent  when  the  inventor  is  all  the  while  perfecting  thd 
invention  and  testing  its  merits. 

Nor  has  it  any  baring  upon  the  case  that  Smith's  experiments  wer^ 
made  in  public,  and  that  his  experimental  enffines  were  run  upon  a  rail* 
road  that  was  a  public  highway.  Thus  only  could  the  invention  b^ 
tested.  There  is  an  obvious  distinction  between  a  public  use,  or  a  us^ 
by  the  public,  and  an  experimental  use  in  public  In  many  cases  it 
has  been  decided  that  a  use  in  public  for  test  or  experiment  is  not  such 
a  public  use  as  was  contemplated  hj  the  act  of  (Jongress/ nor  such  a 
use  as  can  be  held  evidence  of  dedication  to  the  public.  The  Nicholson 
pavement  case  was  notably  one. 

It  has  not  been  contended,  and  certainly  in  view  of  the  evidence  it 
ought  not  to  be,  that  the  Smith  invention  was  in  public  use,  or  on  sale^ 
with  his  consent,  more  than  two  3rear8  prior  to  his  application  for  a 
patent.  It  appears  to  have  been  used  on  the  Old  Colony  Railroad  in 
April,  1859 ;  but  there  is  nothing  to  show  that  such  use  was  allowed  by 
Smith,  or  that  he  knew  of  it.  ^ 

My  conclusions  then  upon  the  whole  case  are  as  follows : 

1.  The  combination  claimed  by  Alba  F.  Smith,  and  described  in  hit 
Ipecification,  was  a  patentable  invention. 

2.  The  patent  granted  to  him  on  the  11th  day  of  February,  1862,  is 
not  void  for  want  of  novelty  of  the  invention.  The  invention  had  not 
been  anticipated. 

3.  There  is  no  sufficient  evidence  that  the  patentee  abandoned  the 
invention. 

4.  The  patent  is  not  invalid  because  the  invention  was  in  public  use, 
or  on  sale  with  the  allowance  of  the  inventor,  more  than  two  years 
before  his  application  for  a  patent 

The  only  question  that  remains  is,  whether  the  defendants  have  beea 
guilty  of  infiringement.  In  regard  to  this,  there  is  no  controversy ;  aa 
infringement  is  very  clearly  proved.  I  shall  therefore  order  the  in- 
junction prayed  for  in  the  bill,  and  decree  an  account,  etc. 

Let  a  decree  be  prepared  accordingly. 

KMer  A  Blake,  Esqs.,  for  complainants. 

Chapman  BiddU  and  John  JET.  B.  Latrobe,  Esqs.,  for  defendants. 
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Ecuiem  Distrust  of  Pennsylvania. — In  Equity, 
[L^.  Int,  VoLSl,  p.  332.] 

Burrows  A  Lister  v%.  The  Lehigh  Zinc  Company. 

Barrows'  patent  for  a  Airnaoe  to  be  used  in  the  mann&ctore  of  white  oxide  of 
not  upheld,  as  he  was  not  the  first  inventor. 

Opinion  delivered  October  5, 1874,  by 

McKennan,  G.  J. — The  patent  in  controversy  here  was  granted  to 
the  complainant  Burrows,  for  a  furnace,  to  be  used  in  the  manufacture 
of  white  oxide  of  zinc.  Assuming  that  the  fiirnaces  in  use  by  the  de- 
fendants are  within  the  scope  of  this  patent,  a  fundamental  question  in 
the  case  is,  whether  Burrows  was  the  first  inventor  of  them.  Simply  a 
question  of  fact,  as  this  is,  I  do  not  deem  it  necessary  to  discuss  the  volu- 
minous testimony  touching  it,  especially  as  this  testimony  cannot  be 
fully  comprehended  and  properly  weighed  without  the  aid  of  the  models 
and  exhibits  in  the  case.  A  careful  consideration  of  it  has  brought  me 
to  the  conclusion  that  Burrows  was  not  the  first  inventor  of  the  furnace 
eniployed  by  the  defendants. 

In  September,  1862,  Samuel  Wetherill  filed  a  caveat,  dated  in  July 
previous,  in  the  patent  office,  and  about  that  time,  erected  an  experi- 
mental furnace  to  illustrate  a  new  method  of  producing  white  oxide  of 
zinc,  for  which  a  patent  was  afterwards  granted  to  him.  This  experi- 
ment was  successiul ;  and  the  Aimaces  now  complained  of  as  infrin^ 
ments,  were  originally  constructed  with  special  reference  to  the  practice 
of  the  Wetherill  process,  and  in  substantial  conformity  to  his  experi- 
mental furnace. 

Burrows  made  the  application  for  his  patent  in  October,  1852,  but  it 
is  sought  to  carry  back  his  invention  to  the  date  of  experiments  made 
by  him  in  the  earlv  part  of  1851.  According  to  the  preponderating 
weight  of  the  proora,  these  experiments  were  unsuccessful,  and  neither 
as  to  the  form  and  design  of  the  furnace  used,  nor  the  method  of  its  use, 
was  the  peculiar  structure  or  special  adaptability  of  the  defendants' 
furnaces  indicated.  The  mechanical  devices  which  were  common  to 
both  are  old,  and  could  not  be  exclusively  appropriated. 

The  scope  of  Burrows'  patent,  in  so  far  as  it  may  be  taken  to  embrace 
the  defendants'  furnaces,  must,  therefore,  be  limited  to  the  date  of  his 
application,  and  as  the  form  and  adaptability  of  these  furnaoes  were 
devised  by  Wetherill,  and  the  furnace  was  successfully  used  by  him 
before  that  date,  the  complainants'  bill  must  be  dismiraed  with  costs, 
and  it  is  so  ordered. 

[Leg.  Int,  Vol.  81,  p.  357.] 

In  the  Matter  op  the  Estate  op  Jay  Cooke  A  Co. 

After  a  bankrupt's  estate  has  been  placed  in  the  hands  of  a  trustee  under  the  direction 
of  a  oommittee  of  cr^itors,  hj  virtue  of  the  43d  section  of  the  bankrupt  act,  the 
court  cannot,  in  the  absence  of  fraud,  call  a  meeting  of  creditors  to  control  the  com- 
mittee's action. 

This  case  was  heard  before  Strong,  J.,  and  McKennan,  C.  J.,  under 
the  supervisory  powers  of  the  Circuit  Court  under  the  bankrupt  act,  on 
the  petition  of  E.  W.  Clarke  et  aL,  creditors  of  Jay  Cooke  &  Go^  and  also 
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on  the  petition  of  £.  M.  Lewis,  trustee  of  said  bankrupt's  estate,  and  of 
John  Clayton  ei  al,^  the  committee  of  the  creditors  of  said  estate. 

The  petition  of  £.  W.  Clarke  et  al.,  alleged  that  on  November  26, 
1873,  Jay  Cooke  &  Co.  were  adjudicated  bankrupts. 

That  on  the  10th  day  of  December,  1873,  warrant  was  issued  to  the 
United  States  marshal,  appointing  the  first  meeting  of  the  creditors  to 
be  held  on  the  15th  day  of  January,  A.  d.  1874,  and  on  the  29th  day 
of  January,  1874,  the  report  of  the  register  was  made  to  the  said  United 
States  District  Court  of  the  adjourned  first  meeting  of  the  creditors ; 
and  that  three-fourths  in  value  of  the  creditors  whose  claims  had  been 
proved,  had  determined  and  resolved  that  the  estate  of  the  bankrupts 
should  be  wound  up  and  settled  as  provided  for  in  the  43d  section  of 
the  bankrupt  act,  and  had  nominatecl  and  chosen  Edwin  M.  Lewis  for 
trustee,  and  for  committee  of  creditors,  John  Clayton,  Isaac  Norris, 
Bobert  Shoemaker,  Joseph  Brown,  Charles  P.  Helfenstein. 

That  the  court  afterwards  duly  confirmed  the  resolutions  of  the  cred- 
itors and  the  appointment  of  a  trustee  and  committee  of  creditors. 

That  on  the  11th  of  September,  1874,  the  petition  of  Oliver  Edward 
Yeakill  was  presented  to  the  said  District  Court,  in  which  the  said 
petitioner  averred  that  he  had  proved  a  claim  against  the  said  estate 
of  $3,864.92,  and  praying  that  said  trustee  be  ordered  to  file  a  full 
account  of  the  bankrupt  estate  and  payments  by  him  made,  and  such 
^rther  order  as  said  court  might  think  proper,  and  that  a  dividend  be 
forthwith  declared.  Whereupon,  on  the  same  day,  the  said  United 
States  District  Court  did  order  as  follows,  to  wit : 

It  is  ordered  that  a  second  meeting  of  the  creditors  of  said  bank- 
rupts, to  be  held  at  the  Horticultural  Hall,  Broad  street  below  Locust, 
in  the  city  of  Philadelphia,  in  said  district,  on  the  sixth  day  of  October, 
1874,  at  11  o'clock  A.  h.,  before  Joseph  Mason,  one  of  the  registers  in 
bankruptcy  in  said  district,  for  the  purposes  named  in  the  twenty- 
seventh  and  twenty-eighth  sections  of  tne  act  of  Congress,  entitled 
'An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,'  approved  March  2,  1867.  And  it  is  I'urther  ordered 
that  the  trustee  give  notice  of  said  meeting,"  etc.  ♦ 

That  the  estate  of  the  bankrupts,  from  the  amount,  nature  and  char- 
acter of  the  assets,  the  difficult  (questions  of  &ct  and  law,  arising  in  sev- 
eral of  the  large  claims  against  it,  the  number  of  the  partners  and  rights 
of  their  individual  creditors,  can  only  be  best  wound  up  and  settled  for 
the  interests  of  the  creditors,  by  the  same  being  done  by  the  trustee, 
under  the  inspection  and  direction  of  said  committee  of  creditors,  bs 
agreed  upon  by  three-fourths  in  value  of  the  creditors,  and  ordered  by 
the  said  order  of  the  said  District  Court,  made  January  30, 1874,  as 
above  set  forth.  That  the  creditors  of  said  bankrupts  are  in  number 
over  two  thousand,  and  if  they  could  all  attend  such  meeting,  it  would 
be  impossible  for  them  intelligentlv  to  act  upon  and  determine  what 
part  of  said  estate  should  be  set  aside,  and  what  part  divided ;  and  the 
other  matters  on  which,  by  said  sections  27th  and  28th,  under  which 
said  meeting  is  to  be  held,  they  are  to  act ;  but  as  by  reason  of  said 
creditors  being  scattered  over  all  parts  of  the  United  States,  as  well  as 
of  Canada  and  foreign  countries,  very  many  may  not  be  present,  and 
as  it  needs  only  one-half  in  value  of  the  creditors  to  attend  to  render  the 


Digitized  by  Google 


264 


PHILADELPHIA  REPORTS. 


uGtioii  of  the  meeting  valid,  of  whom  the  vote  of  a  majority  in  value 
is  bioding ;  if  such  a  meeting  be  lawfully  held,  the  vote  of  a  little  over 
otie-fburtn  in  value,  may  therefore  supersede  and  overrule  the  acticHi  of 
the  trustee  and  committee,  to  whom  three-fourths  have  confided  their 
interests.  Your  petitioners,  however,  are  advised  that  by  the  action  of 
the  creditors  and  order  of  the  District  Court  of  January  30,  1874, 
transferring  the  settling  and  winding  up  of  this  estate  to  said  trustee 
and  committee,  under  the  43d  section  of  said  bankrupt  act,  the  powers 
given  to  the  creditor  by  the  27th  and  28th  sections  of  said  act  were 
waived  and  suspended.  The  said  sections  only  refer  and  extend  to  the 
winding  up  of  the  estate  by  an  assignee,  and  do  not  refer  to  the  settling 
of  the  estates  after  the  same  has  been  intrusted  to  a  trustee  and  committee, 
under  the  43d  section.  They  therefore  submit  respectfully,  that  the 
order  of  the  said  District  Court,  made  September  11, 1874,  was  errone- 
ously made,  and  pray  the  same  be  reversed,  or  so  modified  as  in  no  way 
to  supersede,  change,  or  affect  the  winding  up  and  settlement  of  the 
estate  by  the  said  trustee  under  the  inspection  and  direction  of  said 
committee  of  creditors. 

The  petition  of  the  trustee  and  of  the  committee  of  creditors  was 
practicallv  to  the  same  efiect  as  the  petitiou  of  £.  W.  Clarke  et  oL 

Counsel  for  petitioners  argued  chiefly  that  after  the  requisite  number 
of  creditors  had  resolved  that  the  estate  should  be  wound  up  in  the 
manner  prescribed  in  the  43d  section,  and  the  court  had  confirmed  the 
resolution,  the  District  Court  no  longer  had  any  power  to  order  a  meet- 
ing of  the  creditors  for  the  purposes  mentioned  in  the  27th  and  28th 
sections  of  the  bankrupt  act;  and  cited  English  bankrupt  act  of  1861, 
sec.  185-191 ;  Scotch  bankrupt  act  of  1856,  19  and  20  Victoria,  ch.  79, 
sec.  35-40;  Eden  s  Bankrupt  Law,  443;  Lobson's  Law  of  Bankruptcy, 
628,  edition  of  1872;  Irving  vs.  Oray,  3  H.  A  N.34;  Shelford's  Bank- 
ruptcy, 620;  General  Order,  21 ;  Bankruptcy  Form,  63;  1  Kent,  314. 
As  to  control  over  discretion  of  trustee :  WiUiama^  Appeal,  23  P.  F.  S. 
249 ;  Wain  vs.  EgmoiUy  3  M.  A  K.  449 ;  Drever  vs.  Mavfdesley,  16  Sim. 
511  ;  Hayman  vs.  Qovemor  of  Rugsby^  Law  Rep.  8  Eq.  28. 

Opinion  delivered  October  28, 1874,  by 

Strong,  J. — ^This  is  an  application  made  by  the  trustee  and  committee 
chosen  and  appointed  under  the  provisions  of  the  43d  section  of  Uie 
bankrupt  act,  as  well  as  by  some  of  the  creditors  of  the  bankrupts  for 
li  review  of  an  order  of  the  District  Court  directing  a  second  meeting 
of  creditors  for  the  purposes  stated  in  the  27th  and  28th  sections  of 
the  act 

Several  objections  have  been  made  to  the  order,  only  one  of  whidi 
do  we  propose  now  to  notice.  It  is  that  three-fourths  in  value  of  the 
creditors  whose  claims  have  been  proved,  having  determined  that  the 
estate  shall  be  wound  u])  in  the  manner  prescribed  hj  the  43d  section, 
and  their  resolution  having  been  confirmed  by  the  District  Court,  there 
is  no  longer  any  power  in  that  court  to  order  a  meeting  of  creditors  fiur 
the  purposes  mentioned  in  the  27th  and  28th  sections  of  the  bankrupt 
act,  and  that  such  meeting,  if  called,  would  have  no  authority  to 
resolve  and  direct  as  contemplated  in  those  sections. 

The  bankrupt  act  of  1867  has  very  plainly  provided  two  very  dif- 
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fsrent  systems  for  windine  up,  settling  and  distributing  the  estates  of 
bftokrupts.  The  first,  and  the  ordinair  one,  is  that  prescribed  by  the 
27th  and  28th  sections,  applicable  to  all  cases  when  the  greater  part  of 
the  creditors  in  number  or  in  value,  who  have  proved  their  debts,  at 
their  first  meeting  choose  an  assignee  or  assignees,  or  where  the  district 
judge  or  the  register  appoints  one  or  more  assignees.  In  such  cases  the 
27th  section  requires  that  a  general  meeting  of  the  creditors  be  called 
at  the  expiration  of  three  months  from  the  adjudication  of  bankrtiptcy, 
er  earlier  if  the  court  so  direct,  and  requires  the  assignee  to  report  to 
the  meetiDg  as  well  as  to  the  court  an  account  of  his  receipts  and  pay- 
ments^ The  assignee  is  also  required  to  submit  to  the  meeting  the 
schedule  of  the  ftinkrupt's  creditors,  and  property  as  amended,  and  a 
statement  of  the  whole  estate  of  the  bankrupts  as  then  ascertained,  of 
the  property  recovered  and  of  the  property  outstanding,  specifying  the 
cause  of  its  being  outstanding,  also  what  debts  or  claims  are  yet  un- 
determined, and  stating  what  sum  remains  in  his  hands.  The  section 
fiirther  enacts,  that  at  such  meeting  the  majority  in  value  of  the  cred- 
itors present  shall  determine  whether  any  and  what  part  of  the  pro- 
ceeds of  the  estate,  after  certain  deductions,  shall  be  divided  amone  the 
creditorSy  with  a  proviso,  that  unless  at  least  one-half  in  value  of  the 
creditors  shall  attend  such  meeting,  either  in  person  or  by  attorney, 
it  shall  be  the  duty  of  the  assignee  so  to  determine,  and  in  case  a 
diTidend  is  orderea,  the  assignee  is  required  to  pay  it  under  the 
direction  of  the  court 

By  the  28th  section  provision  is  made  for  a  second  and  third  meetine 
of  the  creditors,  with  like  powers,  and  it  is  enacted  that  at  the  third 
meeting,  called  by  the  court,  a  final  dividend  shall  be  declared,  unless 
an  action  at  law  or  suit  in  equity  be  pending,  or  unless  some  other 
estate  or  efiects  of  the  debtor  afterwards  come  to  the  hands  of  the 
assignee,  in  which  case  the  assignee  shall,  as  soon  as  may  be,  convert 
such  estate  or  effects  into  money,  and  within  two  months  after  the 
same  shall  be  so  converted,  it  is  required  to  be  divided  in  manner 
aforesaid. 

It  is  further  directed  that  after  the  third  meeting  of  the  creditors  no 
ftirther  ndeeting  shall  be  called,  unless  ordered  by  the  court ;  and  it  is 
enacted  that  if  at  any  time  there  shall  be  in  the  hands  of  the  assignee 
any  outstanding  debts  or  other  property  due  or  belonging  to  the  estate 
wl&ich  cannot  be  collected  and  received  by  the  assignee  without  un- 
reasonable or  inconvenient  delay  or  expense,  the  assignee  may,  under 
the  direction  of  the  court,  sell  and  assign  such  debts  or  other  property 
io  such  manner  as  the  court  shall  order. 

Thus,  it  appears,  that  under  these  provisions  very  large  powers  over 
the  winding-up,  settlement  and  distribution  of  a  bankrupt  s  estate  are 
given  to  the  District  Court  and  to  a  majority  in  value  of  the  creditors 
who  may  be  present  at  a  general  meeting,  or  in  case  a  majority  in  value 
are  not  present  at  the  meeting,  to  the  assignee. 

But  tne  43d  section  of  the  act  prescribe  another  system,  the  obvious 
purposes  of  which  were  to  arrest  the  ordinary  mode  of  proceedinj^  to 
wind-up,  settle  and  distribute  a  bankrupt's  estate,  to  suspend  some  of  the 
powers  conferred  upon  the  District  Court,  and  to  confer  upon  represent- 
atives of  the  creditors  authority  not  to  be  exercised  by  the  general 
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body.  The  sysfeein  was  extraordinary.  It  was  borrowed  from  a  system 
which  had  previously  existed  in  Scotland  and  in  England,  which  had 
for  its  object  the  withdrawal  of  the  bankrupt's  estate  from  the  courts  in 
certain  cases,  and  placing  its  administration  in  the  charge  of  the  bank- 
rupt himself,  or  in  that  of  the  chosen  representatives  of  the  creditors. 

An  examination  of  the  provisions  of  that  section  shows  very  clearly 
that  such  was  its  object,  and  that  the  powers  conferred  thereby  are  in- 
consistent with  the  continued  existence  of  the  powers  given  by  the  27th 
and  28th  sections.  It  is  entitled  "of  superseding  the  bankrupt  pro- 
ceedings by  arran^ment.''  It  is  true,  proceedings  under  it  are  declared 
to  be  proceeding  m  bankruptcy,  but  the  oi-dinary  proceedings  are  super- 
seded by  it,  and  a  different  system  is  substituted.  It  enacts  that  If  at 
the  first  meeting  of  creditors,  or  at  any  meeting  of  the  creditors  to  be 
specially  called  for  that  purpose,  and  of  which  previous  notice  shall 
have  been  eiven  for  such  length  of  time,  and  in  suc)i  manner  as  the 
court  may  direct,  three-fourths  in  value  of  the  creditors  whose  claims 
have  been  proved,  shall  determine  and  resolve  that  it  is  for  the  interest 
of  the  general  body  of  creditors  that  the  estate  of  the  bankrupt 
should  be  wound  up  and  settled,  and  distribution  made  among  tbe 
creditors  by  trustees,  under  the  inspection  and  direction  of  a  committee 
of  the  creditors,  it  shall  be  lawful  for  the  creditors  to  certify  and  report 
such  resolution  to  the  court,  and  to  nominate  one  or  more  trustees  to 
take,  hold,  and  distribute  the  estate  under  the  direction  of  such  commiUee. 
If  it  shall  appear  to  the  court,  after  hearing  the  bankrupt  and  such 
creditors  as  may  desire  to  be  heard,  that  the  resolution  was  duly  passed, 
and  that  the  interest  of  the  creditors  will  be  promoted  thereby,  it  shall 
confirm  the  same;  and  upon  the  execution  and  filing  by  or  on  behalf 
of  three-fourths  in  value  of  all  the  creditors  whose  claims  have  been 
proved,  of  a  consent  that  the  estate  be  wound  up  and  settled  by  said 
trustees,  according  to  the  terms  of  such  resolution,  the  bankrupt,  or  his 
assignee,  if  one  has  been  appointed,  is  required  to  convey  all  the  prop- 
erty and  estate  of  the  bankrupt  to  the  trustee  nominated,  who  thence- 
forth shall  hold  it  with  all  the  powers  and  rights  which  the  bankrupt 
would  have  had  if  no  proceedings  in  bankruptcy  had  been  taken,  or  as 
the  assignee  would  have  had  were  no  such  resolution  passed,  Imd  with 
all  the  rights  and  powers  of  assignees  in  bankruptcy." 

The  section  also  declares  that  the  consent  of  three-fourths  in  value 
of  all  the  creditors  whose  claims  have  been  proved,  when  filed,  and  the 
proceedings  thereunder,  shall  be  as  binding  m  all  respects  on  any  cred- 
itor whose  debt  is  provable  who  has  not  signed  the  same  as  if  he  had 
signed  it,  and  on  any  creditor  whose  debt,  if  provable,  is  not  proved,  as 
if  he  had  proved  it,  and  the  trustee  is  directed  to  proceed  to  wind  up 
and  settle  the  estate  under  the  direction  and  inspection  of  such  committee 
of  the  creditors.  Still  further,  it  is  enacted,  that  the  bankrupt  shall  have 
the  like  right  to  apply  for  and  obtain  a  discharge  after  the  passage  of 
such  resolution  and  the  appointment  of  such  trustee,  as  if  such  resolu- 
tion  had  not  been  passed,  and  as  if  all  the  proceedings  had  continued  in 
the  manner  provided  in  the  sections  of  the  act  preceding  the  ^d. 

This  last  provision,  if  it  were  the  only  one,  would  leave  no  doubt  in 
our  minds  that  the  manner  of  winding  up,  settling,  and  distributing  the 
estate,  was  intended  to  be  differ^t  from  that  contemplated  by  the  27th 
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and  28th  sections  of  the  act  And  if  this  is  nbt  so,  the  43d  section  has 
tccomplished  no  practical  results. 

If,  when  three-tbnrths  in  value  of  the  creditors  who  have  proved  their 
debts,  have  resolved  that  the  estate  shall  be  wound  up,  settled,  and  dis- 
tributed, under  the  direction,  not  of  the  court,  or  the  general  body  of 
the  creditors,  but  of  a  committee  chosen  by  them,  and  their  resolution 
has  been  confirmed  by  the  court,  and  when  consent  to  such  an  adminis- 
tration has  been  filed,  either  the  court,  or  a  ^neral  meeting  of  the  cred- 
itors, can  control  the  discretion  thus  vested  id  the  committee ;  if  a  gen- 
eral meeting  of  creditors  composed  of  one-half  in  value  may  determine 
what  part  of  the  estate  shall  be  divided,  and  when  a  dividend  shall  be 
made,  how  does  the  manner  of  administering  the  estate  differ  in  sub- 
stance from  the  ordinary  manner  prescribed  in  the  27th  and  the  28th 
sections  ?  What  becomes  of  the  power  of  the  committee  to  direct  the 
settlement  and  distribution?  Moreover,  it  is  worthy  of  observation 
that  three-fourths  in  value  of  the  creditors  are  required  for  the  adoption 
of  the  resolution,  and  only  one-half  in  value  are  required  by  the  27th 
section  to  constitute  a  creditors'  meeting,  competent  to  exercise  the 
powers  described  in  that  section.  May  a  majority  of  the  creditors  in 
value,  present  at  such  a  meeting,  annul  or  override  the  action  of  the 
trustee  and  committee  chosen  by  three-fourths  ?  If  so,  how  can  it  be 
said  that  the  creditors  who  did  not  sign  the  consent  that  the  estate 
should  be  wound  up,  settled,  and  distributed  according  to  the  terms  of 
the  resolution  adopted  by  three- fourths,  and  confirmed  by  the  court, 
are  bound  by  the  consent  and  proceedings  thereunder,  as  the  statute 
declares  they  shall  be  ? 

The  questions  when  a  dividend  shall  be  made,  and  what  portion  of 
the  estate  in  the  trustee's  hands  shall  be  divided  at  any  particular  time., 
as  well  as  what  sums  shall  be  retained  to  provide  for  all  undeterminea 
claims  not  proved,  other  expenses  and  contingencies,  are  questions  per- 
taining directly  to  the  settlement  and  distribution  of  tlie  estate.  By 
directing  that  over  the  settlement  and  distribution  the  creditors'  com- 
mittee shall  have  the  direction,  the  statute,  in  our  opinion,  has  withdrawn 
control  over  them  fix)m  every  other  power,  and  to  that  extent  has  super- 
seded the  ordinary  proceedings  in  bankruptcy.  And  this,  we  think,  was 
not  without  reason.  The  ordinary  proceedings  are  intended  to  be  sum- 
mary. It  is  intended  by  them  to  conclude  the  settlement  and  distribu- 
tion with  the  utmost  despatch.  Thus  the  28th  section  requires  a  second 
meeting  of  the  creditors  to  be  called  at  the  expiration  of  six  months 
from  the  adjudication  of  bankruptcy,  or  earlier,  and  at  a  third  meeting, 
when  a  final  dividend  is  to  be  declared,  unless  an  action  at  law  or  a  suit 
in  eauity  be  pending,  or  other  estate  come  to  the  hands  of  the  assignee, 
m  which  case  he  is  required  to  convert  it  into  money,  as  soon  as  may  be, 
and  within  two  months  after  such  conversion  the  money  is  directed  to 
be  divided.  And  it  is  provided,  that  if,  at  any  time,  there  shall  be  in 
the  hands  of  the  assignee  any  outstanding  debts  or  other  property  which 
cannot  be  collected  and  received  by  him  without  unreasonable  delay  or 
expense,  he  may  sell  such  debts  or  property  under  the  direction  of  the 
coort  It  was  such  hurried  settlement  of  the  estate  that  was  regarded 
as  prejudicial  in  some  cases  to  the  interests  of  the  creditors. 

For  this  reason,  both  in  the  Scotch  and  English  law,  provision  was  made 
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for  administering  bankrupt  estates  in  some  cases  bj  the  creditors  them- 
selves, or  by  the  bankrupt  under  their  direction.  And  for  the  same 
reason  the  43d  section  of  our  act  was  enacted,  by  which  the  power  to 
direct  was  given  to  certain  representatives  of  the  creditors ;  that  is,  to  a 
committee  chosen  by  them. 

No  doubt  if  that  committee  exercise  their  discretion  mala  fide  they 
may  be  controlled,  but  in  the  absence  of  fraud 'their  direction  to  the 
trustee  must  be  conclusive.  Certainly  the  discretion  vested  in  them 
cannot  be  controlled  by  any  meeting  of  the  creditors  called  after  their 
appointment. 

Holding  Buch  opinions,  wo  feel  constrained  to  reverse  the  order  of  the 
District  Court,  which  directed  a  second  meeting  of  the  creditors  of  the 
bankrupts  for  the  purposes  mentioned  in  the  27th  and  28th  sections  of 
the  bankrupt  act. 

The  order  of  the  District  Court  is  reversed. 

Chas.  S.  Fancoad  and  B.  C.  McMurtrie,  Esqs.,  for  E.  W.  Clarke  et  oL, 
creditors. 


Samuel  Dickson  ancf  John  G.  BuUiU,  Esqs.,  for  the  committee  of  the 
creditors. 

Chas.  H.  Sidebotham,  Esq.,  for  Yeakill. 


The  Consolidated  Fruit  Jar  Company  iw.  Thomas  H.  Whitney 
AND  Samuel  A.  Whitney. 

On  bill  filed  for  an  account,  and  to  restrain  defendants  from  the  use  of  patents  nnder 
a  license  alleged  to  have  been  fraudulcntlj  granted,  an  injunction  order  was  made 
by  virtue  of  tlie  7th  section  of  the  act  to  further  the  administration  of  Justice, 
approved  June  1, 1872,  (17  Stat  1U7,)  enjoining  the  defendants  from  making  or 
vending  any  fruit  jura  containing  the  improvements  secured  by  said  letters  patent, 
until  the  deoree  of  the  court  upon  the  motion  f  )r  an  injunction. 

Application  made  to  the  court  to  modify  the  irgunction  order  so  as  to  allow  defendants 
to  complete  certain  contracts  for  jars,  upon  the  tender  of  security  to  the  complain- 
ant for  all  damages,  and  on  the  affidavit  of  one  of  the  defendants,  t!iat  they  had 
purchased  the  right  to  manufacture  and  sell  under  the  license,  in  good  faith,  and 
without  notice  ot  the  alleged  fraud. 

The  application  was  refnsed ;  the  court  holding — 

1.  That  all  the  rights  of  defendants  in  the  patents  were  aoouired  under  an  agreement, 

which,  in  eflfect,  was  an  attempt  to  apportion  or  sabmyide  the  right  to  nse  the 
patents,  between  a  licensee  and  his  grantee ;  and  that  whatever  may  be  the  law, 
in  regard  to  the  assignment  of  the  entirety  of  a  license,  by  a  licensee,  the  ri  jht  to 
apportion  the  same  among  different  porcnasers  did  not  exist,  and  such  apportion- 
ment was  void. 

2.  That  as  it  appeared  by  the  bill,  and  by  the  admissions  of  one  of  the  defendante  in 

his  affidavit,  that  defendants  had  received  notice  of  pending  suit,  setting  up  fraud 
in  their  grantors  tn  claiming  said  patent,  their  appeal  to  the  equitable  powers  of 
the  court  to  allow  them  to  fulfil  certain  oontracto,  not  listened  to,  until  they  should 
show  that  said  oontraote  were  entered  into  before  they  received  the  said  notice. 

3.  That  where  the  owner  of  a  patent  relies  upon  the  use  of  the  monopoly  of  the 

invention,  and  not  on  the  sale  <  f  licensetL  for  his  gains  and  profite.  he  is  not 
compelled  to  accept  the  security  which  the  Dond  of  an  infringer  may  give,  in  lieu 
of  tne  protection  afforded  by  the  injunction  of  the  court. 

4.  That  in  the  absence  of  fraud,  in  obtaining  the  control  of  the  patents,  the  defendants 

may  be  protected  by  security  from  the  complainant  against  all  losses  and  damages 
sustained  from  the  interruption  of  their  business,  if  the  court  should  ultimately 
hold,  that  the  injunction  order  was  improvidently  issued* 


[Leg.  Int.,  Vol.  31,  p.  229.1 
District  of  New  Jersey. — In  Equity, 
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Opinion  delivered  by 

Nixon,  D.  J. — Application  is  made  to  the  court  to  modify  the  injunc- 
tion order,  granted  on  filing  the  bill  in  the  above  stated  case. 

The  application  is  based  on  the  ground,  that  the  defendants  in  good 
faith,  purchased  the  right  to  manufacture  and  sell  the  jars  or  bottles, 
described  in  the  Masou  patent;  that  in  like  good  faith,  the^  have 
entered  into  contracts  with  sundry  persons,  to  furaish  such  jars  or 
bottles,  upon  specified  terms,  and  within  or  at  certain  times,  which 
contracts  are  only  partially  executed;  and  that  if  they  are  now 
restrained  from  fulfilling  them,  they  will  be  subjected  to  serious  losses, 
damages,  etc. 

The  modification  asked  for  is,  that  defendants  may  be  allowed  six 
weeks  to  carry  out  all  unexecuted  contracts — ^not  exceeding  the  manu- 
fiBLcture  and  delivery  of  1,500  gross  of  fruit  jars,  on  their  indemnif^ioff 
the  complainant  against  any  loss  or  damages  which  may  be  sustained 
by  reason  of  their  completing  the  same. 

As  the  case  now  stands,  there  are  two  reasons  why  the  court  is 
precluded  from  granting  this  request. 

1.  It  does  not  appear  upon  tne  face  of  the  papers  that  the  defend- 
ants have  acquired  any  right  to  manufacture  and  sell  under  these 
patents.    All  the  authority  they  have,  is  derived  from  the  agreement 
entered  into  in  the  month  of  December,  1873,  between  the  Standard 
Union  Manufacturing  Company  and  the  defendants,  while  the  suit  was 
still  pending  against  the  individuals,  who  principally  formed  and 
constituted  the  said  company.    If  I  have  not  mistaken  the  purport  of 
that  agreement,  its  design  was  to  convey  to  the  defendants,  for  a 
valuable  consi<]eration,  the  exclusive  right  to  make  and  sell  the  Mason 
Patent  Fruit  Jar,  patented  September  14,  1872,  and  known  in  the 
market  as  the  "  Mason  Jar  of  72,"  in  the  city  of  Philadelphia,  and  at 
all  the  places  within  fifty  miles  of  said  city,  and  also  in  the  city  of  Balti- 
more.  Conceding  for  the  purposes  of  this  motion,  that  the  paper  exe- 
cuted by  John  L.  Mason  to  John  K.  Chace,  November  13,  lo72,  is  a 
valid  instrument  so  far  as  the  rights  of  these  defendants  are  concerned, 
who  are  bona  fide  purchasers  under  it,  without  notice  of  any  fraud,  yet 
it  must  be  borne  in  mind,  that  such  paper  does  not  purport  to  be  an 
assignment  of  the  invention,  but  a  mere  license  to  exercise  the  privileges 
secured  by  the  patents.    It  is  not  claim^  that  the  Standard  Union 
Manufacturing  Company  had  more  than  the  rights  of  a  licensee;  and 
while  it  is  an  open  question  whether  a  license  to  a  party  and  his  assigns 
is  a  personal  privilege,  or  whether  it  confers  the  power  of  assignment, 
in  its  entirety,  to  third  persons,  it  seems  to  be  understood  that  a  mere 
license  is  not  apportionaole,  so  as  to  permit  the  licensee,  as  is  attempted 
in  the  present  case,  to  grant  to  others,  separate  rights  to  use  or  work  the 
patent,  by  subdividing  the  rights,  which  may  have  been  granted  to 
himself:  Curt  Pat.,  §  213,  Brooks  vs.  Byam,  2  Sto.  625. 

The  case  of  Brooks  vs.  Byam,  supra,  was  this.  A  patentee  of  friction 
matches,  by  deed  under  seal,  granted  and  sold  to  B  and  his  assigns,  the 
right  and  privilege  of  making,  using  and  selling  the  friction  matches 
patented,  and  to  have  and  to  hold  tne  right  and  privilege  of  manufac- 
turing the  said  matches,  and  to  employ  in  and  about  the  same,  six 
persons  and  no  more,  to  vend  them  in  any  part  of  the  United  States. 
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Judge  Story  was  in  doubt  whether  the  license  was  not  such  a  personal 
privilege,  that  the  entirety  could  not  be  assigned,  notwithstanding  it 
was  given  to  B  and  his  assigns^  and  left  the  question  open,  because  it 
was  not  necessary  in  that  case  to  decide  it 

He  held,  however,  that  the  right  granted  by  the  above  deed  was  a 
license  or  authority,  coupled  with  an  interest  in  the  execution,  to  the 
grantee  and  six  persons,  to  be  employed  by  him,  in  making  matches ; 
that  the  right  was  an  entirety,  incapable  of  being  apportioned  or  divided 
among  dimsrent  persons,  and  that,  therefore,  the  assignment  by  B  of  a 
'right  to  make  as  many  matches  as  one  person  could  roll  up,  was  void. 
The  learned  judge,  in  his  opinion  (page  545),  pertinently  remarks: 
"  The  language  ought,  in  my  judgment,  to  be  exceedingly  clear,  that 
should  lead  a  court  to  construe  an  instrument  of  this  sort,  granting  a 
single  right  or  privilege  to  a  particular  person  or  his  assigns,  as  also 
granting  a  right  or  license  to  split  up  the  same  right  into  fragments, 
among  many  persons,  in  severalty,  and  thus  to  make  it  apportionable  as 
well  as  transmissible.  The  patentee  might  well  agree  to  convey  a  single 
right  as  an  entirety  to  one  person,  to  manu&cture  the  matches  and 
to  employ  a  fixed  number  of  persons  under  him,  when  he  might  be 
wholly  opposed  to  apportioning  the  same  in  severalty  among  naany 
pc  »ns." 

On  the  other  hand,  it  appears  by  the  bill  of  complaint,  that  on  the 
6th  of  January,  1873,  Mason  executed  assignments  to  the  complainant, 
of  the  legal  title  to  the  patents,  the  right  to  the  monopoly  embraced 
in  the  inventions.  Admitting  thai  this  is  held  subject  to  the  license 
granted  to  Chace,  the  attempted  apportionment  of  the  authority  to  use 
the  license,  between  the  grantees  of  Chace  and  the  defendants,  must  be 
treated  as  void  against  the  complainant 

2.  The  other  ground,  on  which  the  court  should  refuse  to  modify  the 
injunction  o  der,  appears  from  considering  the  defective  character  of  the 
affidavits  ou  which  the  motion  is  founded. 

The  bill  charges,  that  the  complainant  brought  a  suit  in  the  courts 
of  New  York,  to  declare  the  license  from  Mason  to  Chace  fraudulent 
and  void  ;  that  the  rights  of  the  defendants  were  acquired  pendente  Ule, 
and  that  the  defendants  had  actual  notice  of  the  pendency  and  character 
of  said  suit. 

The  only  defendant  that  fijes  an  affidavit  is  Samuel  A.  Whitney,  who 
states,  that  neither  he,  nor  his  brother,  the  other  defendant,  had  any- 
thing, or  very  Httle,  to  do  with  the  entering  into  said  agreement,  and 
had  no  acquaintance  with  John  L.  Mason,  the  President  of  the  Standard 
Union  Manufacturing  Company,  by  whom  on  the  part  of  that  company, 
the  said  agreement  was  wholly  made ;  that  on  the  part  of  the  defendants, 
one  Thomas  W.  Synnott,  who  was  at  the  time,  and  long  before,  and 
ever  since  has  been  their  agent  and  clerk,  conducted  all  the  n^otiations 
with  said  Mason,  that  led  to  the  agreement,  which,  when  concluded  upon, 
was  drawn  up  by  said  Synnott,  and  by  him  delivered  to  defendants  for 
approval  and  execution,  and  in  the  approval  and  execution,  it  was 
assumed,  without  inquiry  or  doubt  on  their  part,  that  the  said  company 
were  the  true,  legal  and  bona  fide  owners  of  the  said  letters  patent  and  the 
extensions  thereof,  and  had  full  power  and  authority  to  grant  a  license 
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io  said  defendants,  to  manu£M!ture  and  sell  said  fruit  jars,  to  the  extend 
agreed  upon  in  the  said  articles  of  agreement ;  and  that  so  far  as  he 
knows  and  believes,  the  said  Sjnnott,  as  the  agent  of  the  defendants, 
acted  upon  the  like  assumption  of  ownership,  and  a  ri^ht  of  said 
company,  and,  in  like  good  faith,  in  negotiating  and  effecting  the  said 
agreement.  He  further  admits,  that  smce  the  agreement  was  entered 
into,  and  contracts  for  manufacturing  quantities  of  fruit  jars  were 
made  by  defendants,  in  good  &ith,  he  received  notice  of  the  suit  in  the 
city  of  New  York  involving  the  right  of  the  Standard  Union  Manu- 
facturing Company  to  said  letters  patent  or  some  of  them,  and  the 
extensions  thereof,  but  he  fails  to  make  any  statement  in  regard  to  the 
essential  fact,  whether  the  large  contracts  for  the  sale  of  bottles  or  jars 
to  third  parties,  which  they  now  ask  the  privilege  to  carry  out,  were 
made  prior,  or  subsequent  to  the  notice  and  knowledge  of  said  suit. 
This  is  an  appeal  to  the  court  for  the  exercise  of  its  equitable  powers  to 
relieve  parties  firom  the  harshness  of  the  rigid  application  of  legal  rules 
and  principles,  and  before  the  court  can  interpose,  some  equitable  reasons 
should  be  clearly  revealed.  Whatever  relief,  under  this  head,  the  defend- 
ants might  be  entitled  to,  in  regard  to  contracts  entered  into  by  them, 
before  they  had  notice  of  the  alleged  fraudulent  title  of  their  grant- 
ors, they  have  no  claim  to  be  relieved  from  the  consequences  of  their  ' 
engagements  and  contracts  after  such  notice.  The  absence  of  all 
information  as  to  the  respective  dates  of  the  notice  of  the  pending 
suit,  and  of  the  contracts  sought  to  be  exempted  from  the  restraint 
of  the  injunction  order,  is  significant,  and,  in  default  of  explanation,  is 
£fttal  to  the  motion. 

It  was  suggested  by  the  affidavit  of  defendant  and  by  their  counsel  at 
the  hearing,  that  the  defendants  were  able  and  willing  to  give  bond, 
with  security  if  required,  to  indemnify  the  complainant  against  any 
loss  or  damage  it  may  sustain  by  reason  of  their  being  allowed  to 
complete  the  said  contracts. 

But,  it  seems  to  me,  that  this  case  comes  clearly  within  the  spirit  of 
the  rule,  now  so  well  established,  that  where  a  case  reveals  the  right  in 
the  complainant  to  the  protection  afforded  by  an  injunction,  the  defend- 
ant cannot  defeat  it  by  tendering  security  for  damages;  Sickek  vs. 
MitcheU,  3  Blatch.  C.  548 ;  Hodge  vs.  The  Hudson  River  R.  R,  Co,,  6  Id. 
165. 

In  patent  cases,  especially,  where  the  owner  depends  upon  the  use  of 
the  invention  and  monopoly,  which  the  ownership  affords,  for  his  gains 
and  profits,  and  not  upon  the  sale  of  licenses  to  others,  it  is  impossible 
to  afford  adequate  protection  by  a  bond  of  indemnity,  because  there  are 
no  sufficient  data  existing,  on  which  the  damages  or  profits  can  be 
estimated. 

The  injunction  order,  in  this  case,  was  granted  by  virtue  of  the 
provisions  of  the  7th  section  of  "the  act  to  further  the  administration  of 
justice,"  approved  June  1, 1872  (17  Stat.  197).  Whether  it  will  result 
m  granting  a  provisional  injunction  depends  on  the  answer  or  the 
affi(mvits  of  the  defendant.^  on  the  hearing.  In  the  meantime,  the  law 
vests  the  court  with  a  discretion,  as  to  compelling  the  complainant  to 
give  security  to  the  defendants  tor  the  losses,  which  they  may  sustain  by 
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reason  of  the  injunction  order,  if  it  should  afterwards  appear,  that  they 
had  the  right  to  use  the  patents  iu  question. 

As  there  are  no  charges  of  actual  fraud  against  the  defendants,  I  am 
disposed  to  entertain  a  motion  on  their  behalf,  to  require  the  complain- 
ant to  give  such  security  to  the  defendants,  and  will  hear  their  counsel 
at  any  time,  in  regard  to  the  amount  of  the  penal^  of  the  bond  to  be 
executed,  on  proof  of  notice  to  the  complainants  of  such  application. 

A.  Browning,  Esq.,  for  defendants. 

A,  Q.  Keasbey,  Esq.,  for  complainant. 
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I  JDistrict  Court  of  tl)c  finttrb  States. 

Western  Didrict  of  Pennsylvania. — In  Bankruptcy. 
[Leg.  Int,  Vol.  30,  p.  232.] 

In  re  John  V.  McDonald,  a  Bankrupt. 

Oa  the  death  of  an  involuDtanr  bankrupt  before  a  jury  trial  has  been  had  to  determine 
whe^er  he  has  committed  an  act  of  bankruptcy,  the  proceedings  must  abate. 

Opinion  delivered  July  11,  1873,  by 

McCandless,  J. — On  the  4th  of  April,  1873,  a  creditors*  petition  was 
filed  against  John  V.  McDonald,  alleging  several  acts  of  bankruptcy. 
To  this  he  filed  a  denial  on  the  12th  of  April,  1873,  and  demanded  a  trial 
by  a  jury,  which  was  ordered.  On  the  28th  of  May,  1873,  and  before  a 
jury  trial  could  be  had,  his  executors,  by  counsel,  came  into  court  and 
8a^ested  his  death  as  having  occurred  on  the  22(1  of  that  month.  At 
their  instance  a  rule  was  granted  ou  the  petitioning  creditors  to  show 
cause  why  the  petition  and  all  the  proceedings  thereunto  should  not  abate. 

The  question  presented  for  our  consideration  is,  does  the  death  of 
McDonald  terminate  the  proceedings  in  a  court  of  bankruptcy  ? 

Judicial  legislation  is  a  dangerous  encroachment  upon  the  constitu- 
tional rights  of  Goneress.  Without  its  employment,  I  cannot  extend 
the  provisions  of  the  bankrupt  law  beyond  the  present  status  of  this  case. 
Realizing  the  justice  of  sucn  an  application  to  its  existing  features,  I 
have  tried  to  nnd  authority  for  it  m  some  one  or  more  of  its  sections, 
bat  have  not  been  able  to  do  so.  To  apply  the  broad  principles  of  equity 
practice  to  an  act  of  legislation,  comprehensive  in  its  terms,  ancf  de^ 
signed  to  meet  every  possible  contingency  in  the  affairs  of  the  debtor,  is 
the  exercise  of  a  doubtful  authority,  and  should  be  avoided  by  the 
judiciary. 

Were  this  a  voluntary  proceeding  the  statute  provides  for  it  by  de- 
claring, in  the  12th  section,  that  if  the  debtor  dies  after  the  issuing  of 
the  warrant,  the  proceeding  may  be  continued  and  concluded  in  like 
manner  as  if  he  nad  lived.  In  such  cases  he  had  already  been  adjudir 
cated  a  bankrupt,  and  complete  jurisdiction  over  his  person  and  prop- 
erty had  been  acquired  by  the  bankrupt  court,  and  there  is  no  good 
reason  why  it  should  be  transferred  to  another  forum.  In  a  proceeding 
by  the  creditors  there  is  no  such  provision  ;  the  attitude  of  the  party  is 
wholly  different ;  the  process  is  srmply  inchoate ;  he  has  not  been  de- 
clared a  bankrupt ;  he  denies  all  the  acts  of  bankruptcy  charged  in  th^ 
petition,  and  demands  that  their  truth  or  falsity  may  be  determined  bv 
a  jury.  These  are  analogous  to  torts  in  an  action  at  law,  suits  for  which 
abate  on  the  death  of  the  party.  Even  if  we  thought  that  the  12th 
section  applied  to  cases  of  involuntary  bankruptcy,  it  could  not  apply 
here,  for  no  warrant  has  issued,  and  could  not  issue  until  after  an 
adverse  finding  by  the  jury,  and  a  decree  of  adjudication.  Many  of  the 
clauses  in  the  involuntary  sections  of  the  bankrupt  law  are  penal  in  their 
nature.  With  what  propriety  can  you  visit  these  upon  a  representAtiv^ 
Amu,  upon  the  executor,  who  is.  the  appointee,  and,  post  mortem,  the 
18 
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Intimate  representative  of  the  dead  man,  or  upon  the  administrator, 
who  obtains  none  of  his  powers  from  the  decedent,  but  is  appointed  by, 
and  derives  all  the  authority  from  the  register  of  wills  f 

In  construing  this  act  of  Congress,  I  can  ^ive  it  no  other  interpre- 
tation, and  as  this  is  a  question  of  the  first  impression,  I  suggest  an 
early  appeal,  that  it  may  be  definitely  settled  in  this  circuit. 

The  rule  is  made  absolute. 

Messrs.  WaUon,  Wood,  and  Weir,  for  the  rule. 

Mr.  Stoner  and  District  Attorney  Stooope,  contra. 

[Leg.  Int.,  Vol.  30,  p.  272.] 

In  re  National  Iron  Company. 

In  an  application  for  the  sale  of  real  estate  by  a  bankrupt's  aasij^ee.  the  proper  in- 
quiry for  both  the  assignee  and  the  court,  is  ou  what  terms  wiU  it  bring  most  for  the 
ereditors,  subject  to  or  discharged  from,  the  incumbrances  against  it. 

Alex.  K.  McClure,  Esq.,  on  behalf  of  A.  H.  Dill,  Esq.,  assignee,  pre- 
sented a  petition  for  an  order  of  sale  of  the  property,  consisting  of  two 
furnaces,  rolling  mills  and  other  real  estate  at  Danville.  Hon.  H.  B. 
Swoope,  representing  creditors  unsecured  to  the  amount  of  $58,000,  and 
the  president  of  the  company,  moved  the  court  to  dismiss  the  petition 
that  the  assienees  might  go  on  and  sell  under  his  general  powers,  subject 
to  the  incumbrances,  there  being  mortgages  to  the  amount  of  $750,000, 
not  due  for  twenty  years  to  come,  and  it  being  manifest  that  a  purchaser 
would  give  more  for  the  property  if  he  could  avail  himself  of  the  long 
payments  on  the  mortgages  than  if  he  had  to  pay  all  cash  at  once,  on  a 
-sale  divested  of  liens.  Hon.  Samuel  Linn,  of  Williamsport,  who  repre- 
sented a  mortgage  of  $250,000,  argued  in  support  of  the  motion  to  db- 
miss.  Mr.  Grier,  of  Danville,  representing  unsecured  and  judgment 
creditors  to  the  amount  of  some  $140,000,  argued  against  the  motion, 
and  urged  a  sale  divested  of  all  liens,  etc.  John  0.  Bullitt,  Esq.,  of 
Philadelphia,  representing  a  mortga^  of  $500,000,  and  other  interests, 
^gued  in  support  of  the  motion  to  dismiss.  Mr.  Stoner,  of  Pittsburgh, 
who  appeared  for  certain  bondholders,  urged  a  sale  subject  to  the  exist- 
ing liens.  The  argument  was  concluded  by  Mr.  McOlure  for  the  as- 
signee, who  stated  that  the  petition  had  been  presented  to  relieve  the 
assignee  from  responsibility,  but  that  he  was  of  opinion  the  property 
i¥OUld  bring  the  most  money,  if  sold  subject  to  the  incumbrances. 

Opinion  delivered  August  13, 1873,  by 

McCandless,  D.  J. — Although  the  petition  in  this  case  prays  for  an 
order  of  sale,  it  has  been  treated  at  the  argument  more  as  advisory  of 
the  assignee  than  an  application  for  the  sale  of  the  property.  The  estate 
is  largely  encumbered  with  both  judgments  and  mortgages,  all  of  the 
former  subsequent  in  date  to  the  latter.  It  is  moved  to  dismiss  the 
petition  that  the  property  may  be  sold  by  the  assignee  under  his  general 
powers,  subject  to  the  existing  legal  liens  and  incumbrances.  It  is 
Airther  moved  to  order  a  sale  discharged  of  all  liens  except  those  given 
for  security  of  the  purchase-money.  We  are  not  inclined  to  favor  either 
of  these  propositions  in  the  shape  in  which  they  are  presented.  The 
property  should  be  sold  for  the  purpose  of  paying  the  aebts  of  the  oor- 
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poration.  The  proper  inquiry  for  both  the  aasiguee  aud  the  court  is, 
on  what  terms  will  it  bring  most  for  the  creditors  ?  It  is  concedetl  that 
the  lien  for  the  purchase-money  should  be  protected.  Why  should  not 
also  the  sdcurity  given  for  the  bonds  of  the  company  in  the  hands  of 
innocent  holders  7  The  judgment  creditors  dealt  with  them  ou  the  faith 
of  the  corporation  aud  with  recorded  mortgages  staring  them  in  the  face. 
What  equity  cau  thev  claim  over  the  mortgage  creditors  ?  As  to  thd 
validity  of  the  $500,000  mortgage,  which  has  been  impugned  at  the 
argument,  this  is  not  the  stage  of  the  case  at  which  to  attack  it,  nor  the 
proper  mode  of  attack.  It  can  be  assailed,  if  it  be  vulnerable,  at  another 
time,  and  before  the  proper  forum.  As  presented  now,  it  is  a  valid  lien, 
and  entitled  to  the  protection  of  the  court. 

Entertaining  these  views,  the  motion  to  dismiss  the  petition  is  refused, 
as  also  to  sell  discharged  of  all  liens,  except  the  purchase-money,  and 
upon  application  tlie  court  will  order  a  sale  by  the  assignee,  discharged 
of  all  liens  and  incumbrances,  excepting  the  existing  and  recorded 
mortgages. 

Now,  August  13, 1873,  on  motion  of  H.  B.  Swoope,  solicitor  of  the 
assignee,  it  is  ordered  that  the  assignee  sell  at  public  or  private  sale,  as 
be  may  deem  most  advantageous  for  the  creditors,  the  property  described 
in  his  petition,  divested  of  all  judgments  and  liens  except  the  three 
recorded  mortgages  (being  the  mortgages  for  $250,000,  $oOO,000,  and 
$8,000,  respectively),  sale  to  be  made  on  due  notice,  in  accordance  with 
the  rules  of  the  court. 

[Leg.  Int.,  Vol.  SO,  p.  321.] 

Wilson  vs.  Childs.  Anshutz  vs.  Campbell.   In  re  David  Weamer. 

The  right  of  an  execution  creditor  or  landlord  upon  a  warrant  issued  before  the  com- 
mencemeot  of  the  proceedings  in  bankruptcy,  is  paramount  to  the  assignee  in  bank- 
ruptcy, and  will  control  the  fund  as  against  the  general  creditors. 

An  injunction  refused  because  no  bill  in  equity  had  been  filed. 

Motions  for  injunctions.    Opinion  delivered  b^ 

McCandless,  J. — As  nearly  the  whole  of  this  week  has  been  occu- 
pied with  the  argument  of  these  cases,  and  I  am  compelled  to  leave 
to-day  for  Williamsport,  to  hold  the  court  there  on  Monday  next,  I 
have  no  time  to  elaborate  an  opinion  upon  the  points  submitted  by  the 
learned  counsel  for  the  respective  parties.  All  the  court  can  do  is  to 
state  the  result,  and  the  simple  principle  which  must  govern  us  in  these, 
and  in  all  like  cases  in  the  future.  The  recent  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Marshall  vs.  Knox  (30  Le- 
gal Intelligencer,  page  278),  must  control  us  and  be  our  guide  in  the 
determination  of  the  question.  It  is  there  held,  that  where  an  execution 
Has  issued  from  a  State  court,  and  a  levy  has  been  made  before  the 
commencement  of  the  proceedings  in  bankruptcy,  the  possession  of  the 
assets  cannot  be  obtained  by  the  assignee.  The  latter,  in  such  cases, 
is  only  entitled  to  such  residue  as  may  remain  in  the  sheriff's  hands 
after  the  debt  for  which  the  execution  issued  has  been  satisfied.  As  by 
the  laws  of  Pennsylvania  the  execution  is  a  lien  upon  all  the  personal 
propertv  of  the  defendant  from  the  moment  it  reaches  the  sheriff's  hands, 
the  right  of  the  execution  creditors,  or  of  a  landlord  upon,  a  warrant 
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issued  before  the  commeDcemeDt  of  the  proceedings  iu  baukruptcv,  is 
paramount  to  tiie  assignee  in  bankruptcy,  and  will  control  the  lunii  as 
against  tlie  general  creditors.  But  inasmuch  as  no  bills  in  equity  have 
been  filed  iu  any  of  these  cases  there  is  nothing  upon  which  a  motion 
for  an  injunction  can  rest,  it  therefore,  for  this  reason,  must  be  dis- 
allowed, independent  of  any  question  upon  the  merits.  The  preliminary 
order  is  dismissed. 

Eastern  District  of  Pennsylvania, 
[Leg.  Int.,  Vol.  31,  p.  173.] 

Estate  op  the  Franklin  Saving  Fund  Society,  Bankrupts. 

Where  no  question  of  dispatable  right  exists,  assigneen  in  bankruptcy  cannot  obtain 
the  instruction  of  the  Court,  wheuier  to  do  a  proposed  act,  which,  if  pro|>er  on  their 
part,  would  be  within  their  own  discretion  and  power  on  the  adnMuistratioD  of  their 
trust. 

Opinion  delivered  May  27,  1874,  by 

The  Court. — The  amount  due  hy  the  bankrupt  corporation  to  the 
depositors  is  believed  to  ba  $859,000,  with  accruing  intcre.^t.  The  avail- 
able assets  in  the  actual  possession  and  control  of  the  assignees  are 
estimated  by  them  at  $520,000,  or  about  60  per  cent.,  which  is,  perhaps, 
however,  a  high  valuation.  I  understood  one  of  the  asgigne(«  to  say,  iu 
court,  that  he  considered  it  too  high.  Assuming  its  correctness,  the 
probable  <leficit  would  be  $339,000,  or  nearly  40  per  cent,  without  anj 
compulation  of  interest.    The  deficit  may  be  much  greater. 

It  is  important,  therefore,  to  consi<ler  the  refourse  of  the  assignees  in 
bankruptcy  to  other  property,  which  is  in  the  nominal  ownership  or 
control  of  the  dafaulting  treasurer  of  the  bankrupt  company. 

This  property,  as  he  estimates  it,  is  of  the  value  of  $284,000.  The 
amount  of  his  debts  to  others  than  the  company  has  been  very  differ- 
ently stated  by  him  at  different  times.  He  now  states  the  amount  of 
those  other  debts  to  be  $42,4Sf7,  of  which  he  repres<  iits  $25,900  to  be 
unsecured.  But  $4,200  of  the  unsecured,  and  $12,000  of  the  secured 
amount,  together  $16,200,  are  alleged  to  be  due  to  one  of  the  persona 
whose  neglect  of  duty,  when  directors  of  the  c(»nipany,  is  considered  hy 
the  assignees  to  have  enabled  the  treasurer  to  abstract  the  funds.  The 
past  relations  of  other  alleged  creditors  may  alp=n  be  such  as  to  render 
them  responsible,  in  whole  or  in  part,  for  his  defaults.  All  the  claims 
included  in  the  $42,437  mW  probably,  more  or  less,  for  various  reasons, 
require  scrutiny. 

From  the  pajiers  exhibited,  it  may  be  inferred  that  his  estimate  of  the 
value  of  the  property  as  $284,000  is  partly  speculative  and  prospective, 
requiring  for  its  realization  two  years  or  more  of  time,  with  favorable 
contingencies.  Independently  of  any  rebate  for  loss  of  interest  from 
delay,  the  estimate,  l>eing  his  own,  may  be  ver}'  high.  But  the  depen- 
dency must,  at  worst,  be  very  valuable. 

The  assignees  appear  to  assume  that  this  treasurer's  present  liability 
for  his  embezzlements  and  <»ther  breaches  of  trust,  is  only  for  the  amount 
of  the  anticipated  deficiency  of  the  assets  now  in  possession.  Arith- 
metically, as  between  the  assignees  and  the  depositors,  this  may  not  he 
an  incorrect  way  of  considering  the  matter,  because  the  greatest  value 
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of  all  the  property  in  this  person's  nominal  ownership,  as  yet  discover- 
able, appears  to  fall  short  of  the  smallest  estimate  of  such  deficiency. 
But,  as  between  the  assignees  and  himself,  his  legal  and  equitable  rela- 
tion is  altogether  different.  It  is  that  of  primary  responsibility  for  the 
whole  original  amount  of  the  funds  abstracted,  and  for  the  ^ns  and 
profits,  or  ^r  interest  if  the  gains  and  profits  cannot  be  discovered. 
Under  the  auxiliary  jurisdiction  of  the  Circuit  Court,  a  suit  in  equity  in 
that  court  has  already  been  instituted  by  creditors  against  him  and 
others,  in  which  the  assignees  may  become  complainants  if  they  have 
not  alraady  d  me  so.  In  the  present  stage  of  that  suit,  the  bill  is  amend- 
able, as  of  course,  in  the  clerk's  office. 

The  am  milt  of  his  primary  liability,  if  the  assignees  limit  their 
demand  to  the  moneys  fraudulently  amtracted  with  legal  interest,  is 
alr^dy  ascertained  by  his  own  written  admissions  in  his  examinations 
ia  bankruptcy.  The  lowest  primary  amount  is  the  sum  of  the  unpaid 
d3po3its,  less  only  the  few  dollars  which  were  on  hand  at  the  commence*' 
m3at  of  the  proceedings  in  bankmptoy.  He  is  not  entitled  to  any 
credit  for  pretended  investments  wheii  made,  because  none  were  made 
honestly  ia  the  name  of  the  company.  The  docrea  in  equity  will  ba ' 
primarily  for  the  full  pecuniary  aroonnt.  He  will  be  entitled  from  time 
t )  time  to  reasonable  credits  for  net  cash  when  realised  by  the  assignees. 
But  this  will  not  prevent  them  from  issuing  execution  in  the  meantime, 
oa  the  decree,  for  the  unpaid  part  of  the  sum  primarily  due. 

Such  a  primary  decree  will  not,  nor  will,  under  pn>per  equitable  direc- 
tion, such  an  execution,  preclude  the  complainants  from  obtaining,  under 
prop3r  amendments  and  adaptations  of  their  bill,  the  further  specific 
r^Iiaf  to  which  they  may  be  equitably  entitled.  The  property  in  ques- 
ti  ja  may  b3  classed  under  three  heads :  (1)  Property  traceable  as  invest-  [ 
m3ats,  products  or  substitutes  of  the  funds  abstracted  by  him:  (2) 
Proparty  acauired  with  fimds  of  unicartHin  source :  (3)  Property  which 
was  acquired  by  him  before  any  of  his  ^embezzlements,  or  is  otherwise 
provable  to  have  been  acquired  with  funds  not  of  the  bankrupt 
company. 

Under  the  first  head,  all  the  investments,  products  or  substitutes 
vrhich  are  traceable,  how3ver  often  or  variously  changed  in  form,  or 
name,  can  be  followed  and  reclaimed. 

Under  the  second  head,  if,  through  confusion  or  obscurity  caused  or 
promoted  by  acts  or  omissions  of  the  wrongdoer,  the  tracing  or  ascer- 
tainment becomes  difficult,  all  doubts  ought  to  be  resolved  against  him, 
as  the  party  putting  out  the  Hglit,  or  otherwise  occasioning  the  difficulty. 
Every  legal  and  e<]^uitable  presumption  is  against  such  a  party.  On 
this  principle  the  injunctions  in  the  pending  suit  in  equity  were  granted 
in  a  general  form. 

Under  the  third  head,  the  ultimate  remedy  is  by  execution  only.  But 
the  property  cannot  be  put  out  of  reach  of  an  execution. 

With  reference  to  his  debts  to  other  creditors,  the  case  may  be 
considered  under  the  same  three  heads,  but  nqt  in  the  same  order  of 
succession. 

Under  the  third  head,  and  perhaps  also  under  the  second,  the  recourse 
of  the  assignees  against  such  portions  of  the  property  as  cannot  be  con- 
sidered investments  or  products  of,  or  substitutes  for,  funds  of  the  com* 
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pany,  will  be  to  give  to  the  pending  suit  the  form,  in  this  part  of  it,  of 
a  creditors'  bill.  As  to  such  property,  they  will  sue  theretbre,  as  well 
on  their  own  behalf  as  on  that  of  such  of  his  other  creditors  as  may 
become  parlies  to  the  bill,  and  may  establish  their  respective  demands. 

Under  the  first  head,  as  to  propertv  acquired  originally  or  derivatively 
with  funds  of  the  company,  the  exclusive  right  of  the  assignees  cannot 
be  impaired  by  the  existence  of  the  other  debts. 

But,  in  order  to  simplify  the  litigation,  the  assignees  may,  as  com- 
plainants, be  willing,  perhaps  ultimately,  to  waive,  even  in  this  respect, 
their  strict  rights.  In  £Etvor  of  the  fraudulent  party  himself,  thcee  rights 
of  course  cannot  be  waived.  Nor  can  the  concession  be  made  by  the 
assignees  in  fiivor  of  his  other  creditors,  unless  on  reasonable  and  equi^ 
able  conditiout}.  But,  under  such  conditions,  property  which  cannot,  as 
between  the  assignees  and  this  defaulter,  be  considered  his  estate,  may 
perhaps  be  so  treated  in  &vor  of  other  eI^Bditors,  by  way  of  concession, 
to  promote  equality  and  promptness  of  distribution. 
^  In  the  meantime,  the  bankrupt  law  would,  if  there  were  no  injunc- 
tion, prevent  any  preferential  disposition  of  his  property  for  the  benefit 
of  such  other  creditors.  If  he  should  attempt  it,  proceedings  in  bank- 
ruptcy against  him  could  be  instituted  so  as  to  frustrate  the  attempt. 
The  papers  exhibited  by ^ the  assignees  indicate  that  he  has  already 
tfireatened,  or  proposed,  such  a  preferential  disposition.  This  will,  under 
a  properly  framed  amendment  of  the  bill,  furnish  an  additional  reason 
for  continuing  the  injunction  till  the  final  hearing  of  the  cause. 

•  The  final  hearing  cannot  be  long  deferred,  because  the  prco&  will 
probably  consist  almost  wholly  of  admissions  by  defendants  in  their  own 
examinations  heretofore  taken. 

;  The  assignees  now  report  that  this  treasurer  of  the  bankrupts  has  fully 
recognized  his  liability  for  any  deficiency  which  may  be  ascertained  to ' 
exist,  and  has  proposed  "  to  mortgage  or  assign  to  them  his  individual 
property  to  meet  the  same."  By  "his  individual  property  "  is  meant 
of  course  the  property  and  efiects  of  which  he  is  the  nominal  o\i*ner.  In 
the  report  of  the  assignees,  the^  proceed  to  describe  the  offer,  which 
appears,  by  their  description  of  it,  and  by  the  suggested  form  of  a  deed 
annexed,  to  be  very  different  in  substance  from  what  the  introductory 
words  above  quoted  might  seem  to  import  It  is  in  essential  respects 
objectionable. 

He  proposes  a  tnist  only  "  to  secure  the  payment  of  any  deficiency  that 
shall  he  aseertained  in  the  assets  of  the  corporation  bankrupts  to  pay  all 
obligations  due  by  the  same."  This  language  of  the  proposed  deed  is, 
to  say  the  least,  extremely  equivocal  on  the  question  whether  a  primary 
liability  on  his  part,  or  only  an  eventual  accountability  would  be  secured. 
The  question  whether  the  trust  would  be  available  at  all,  until  the 
assignees  shall  have  themselves  fully  accounted  for  assets  already  in 
their  possession,  would  thus  be  open  to  litigious  contention. 

•  Again,  there  is  to  be  a  compulsory  postponement  for  two  years  of  the 
definitive  execution  of  th^  proposed  trust.  This  would  be  repugnant  to 
the  nature  of  the  trust  vested  in  the  assignees.  They  may,  indeed,  in 
their  discretion,  postpone  its  execution  as  to  subjects  reouiriog  delay. 
But  they  should  not  surrender  their  discretionary  power.  Their  general 
duty  is  to  make  the  assets  available  with  the  least  possible  delay. 
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Moreover,  the  deed  provides  that  the  trust  is  to  be  saddled,  for  the 
two  jears,  with  an  irrevocable  agency  of  the  defaulting  treasurer  him- 
salt  This  may,  perhaps,  not  have  been  intended.  The  intention  may 
have  been  only  to  bind  him  to  render  service  in  such  an  agency,  if  it 
should  be  required  of  him  by  the  assignees.  If  so,  the  language  used 
would  need  careful  reformation.  But  I  do  not  think  that  they  ought 
even  to  be  authorized  to  delegate  any  authority  whatever  to  him. 

A  peculiarly  objectionable  provision,  also  proposed,  is  that  which 
would,  on  the  execution  of  the  deed,  release  him  absolutely  from  his 
ittdebtment  and  liabilities.  If  this  man,  however  guilty,  should  make 
all  the  atonement  in  his  power,  future  forbearance  on  the  part  of  the 
assignees  might  not  be  improp3r.  If  he  should  make  an  unconditional 
asiigament  or  mortgage,  of  ail  his  nominal  and  actual  estate,  for  the 
equal  benefit  of  all  his  creditors,  forbearance  might  be  accorded,  unless 
other  frauds  be  hereafter  discovered.  But  the  forbearance  ought  to  be 
discretionary  on  the  part  of  the  creditors  represented  by  the  assignees. 
I  think,  however,  that  such  property,  nominally  his  own,  as  he  may 
eflr<^tually  transfer,  might  be  credited  absolutely  to  him  at  once,  on 
account  of  his  debt,  at  a  certain  valuation  ;  and  this  valuation  might 
rea^nably  be  a  liberal  one.  But  a  release  of  the  excess  of  the  debt, 
without  receiving  any  equivalent,  ought,  when  we  regard  the  manner  in 
which  the  debt  was  incurred,  to  be  considered  out  of  the  question.  The 
moral  objections  are  insuperable.  But,  independently  of  them,  such  a 
release  would  be  impolitic.  It  would  probably  embarrass  the  recourse 
of  the  assignees  against  the  company's  former  directors  for  neglect  of 
their  duty.  Such  directors  might  object,  that  the  release  was  of  tho 
party  who,  having  used  the  funds  which  were  abstracted,  was  primarily 


His  son,  and  his  nephew,  in  whom  respectively  the  legal  estate  in 
parts  of  th3  property  is  vested,  would,  on  their  executing  the  proposed 
deed,  be  also  released  from  all  demands  of  the  assignees.  For  this  the 
reasons  may  be  sufficient 

Another  proposed  provision  to  which  I  have  already,  in  part,  alluded, 
is  that,  of  the  property  valued  by  him,  as  above,  at  $284,000,  certain 
portions  which  he  values  at  $48,000,  shall  be  set  apart  for  the  prefer- 
ential security  of  the  other  creditors  whose  debts  he  now  computes  at 
$42,437;  Under  this  head  a  separate  trust  is  proposed.  Objections  to 
the  complexity  of  this  part  of  the  plan  are  answered  in  the  report  They 
will  not  be  considered  here.  The  substantial  objection  is  difierent  It 
is  the  preferential  character  of  the  proposed  security  for  the  exclusive 
benefit  of  those  other  creditors.  I  have  already  suggested  that,  so  ikr 
as  their  demands  can  be  established  as  valid,  they  ought  perhaps  to 
stand  on  a  footing  of  equality.  But  why  they  should  he  preferred,  to 
the  exclusion  of  we  assignees,  no  reason  has  been  suggested. 

Some  other  objections  it  is  not  necessary  to  specify.  They  would  be 
consequent,  in  principle,  upon  those  which  have  been  stated. 

The  assignees  report  the  proposed  arrangement,  expressing  "  their 
willingness  to  close  with  the  proposition ; "  and  ask  the  court's  instruc- 
tion whether  or  not  thev  shall  accept  the  same." 

Here  they  mistake,  i  think,  the  judicial  function  of  which  they  in- 
voke the  exercise.   This  court  of  bankruptcy  is  legislatively  made  a 
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court  of  summary  equitable  jurisdictioii  over  them,  and  over  their 
trust  Therefore,  independently  of  any  special  provisions  of  the  bank- 
rupt act,  the  court  could,  by  way  of  direction  to  them,  as  trustees, 
decide  an^  question  of  legal  or  equitable  right,  which  could  be  conten- 
tiously  discussed  for  opposing  interests.  i3ut  here  no  such  question 
properly  arises.  The  assignees  have  power,  on  their  own  responsibility, 
to  perform  the  act  in  question,  unless  it  would  iuvolve  a  breach  of  trust 
A  trustee  cannot  obtain  the  direction  of  a  court  of  equity  as  to  the  mere 
ndmiuistratiou  of  his  trust,  in  matters  within  his  own  discretion  or  power. 
But  assignees  in  bankruptcy  are  not  simple  trustees.  They  are  also,  in 
a  certain  sense,  officers  of  the  court  of  bankruptcy.  Therefore,  to  pre- 
vent misconception,  I  state  the  objections  which  suggest  themselves.  So 
much  for  the  general  question. 

The  question  may  next  be  considered  under  the  bankrupt  law.  The 
17th  section  enacts  that  the  assignee  may,  under  the  direction  of  the 
court,  submit  to  arbitration  any  controversy  arising  in  the  settlement  of 
demands  against  the  estate,  or  of  debts  due  to  it ;  and  may,  under  such 
direction,  compound  and  settle  any  mch  controversy  by  agreement  with 
the  other  party  as  he  thinks  proper,  and  most  for  the  interest  of  the 
creditors.  There  is  no  other  provision  of  the  act  which  can  be  cited  on 
the  question,  and  this  provision  does  not  apply  to  it  There  is  no  suit 
or  demand  against  the  estate,  and  no  controversy  whatever  as  to  a  debt 
due  to  it.  On  the  contrair,  the  report  of  the  assignees  expressly  affirm^ 
that  the  treasurer  unqualifiedly  admits  his  liability  for  the  debt  The 
only  question  is  an  undefinable  one,  which  they  seem  to  apprehend 
may  arise  in  making  available  their  judicial  recourse  for  an  indisputable 
demand. 

If  the  enactment  of  the  17th  section  applied  at  all,  it  would  be  neces- 
sary for  the  assignees  to  take  unequivocally  upon  themselves  the  direct 
responsibility  of  recommending  the  arrangement,  as,  in  their  opinion,  a 
propel*  one.  This  they  have  not  done ;  and  they  seem  to  have  advisedly 
omitted  doiu^  it  If  they  had  certified  their  opinion  that  it  would  he 
proper,  and  I  had  been  able  to  take  cognizance  of  the  question,  I  could 
not  have  concurred  in  their  opinion. 

I  do  not  think,  on  the  mere  ground  of  expediency,  that  the  additional 
protracted  and  complex  trusts  proposed  would  be  likely  to  relieve  the 
estate  from  litigations,  or  to  expedite  its  distribution.  I  see  no  reason 
that  a  decree  in  the  present  suit  in  equity  may  not  be  speedily  obtain- 
able. There  will,  m  the  meantime,  be  every  facility  for  occasional 
interlocutory  directions. 

Nevertheless,  it  would,  of  course,  be  highly  expedient  that  the  pur- 
poses of  that  suit  should  be  attained  through  a  proper  submission  of 
the  guilty  defendant  I  have  already  intimated  to  what  extent  the 
assignees,  upon  his  making  such  imperfect  atonement  as  may  still  be  in 
his  power,  might  be  justifiable  in  according  future  forbearance  to  him. 
But  they  should  not  allow  him  to  impose  arbitrary  conditions  upon  those 
who  are  sufierers  from  his  delinquencies. 

Nor  should  he  exact  compensation  for  rendering  to  the  sufferers  any 
service  within  his  power. 

It  is  to  be  recollected  that  the  questions  which  have  been  considered 
arc  entirely  uuconnecfced  with  the  collection,  disposal,  or  distribution  of 
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the  assets  now  in  poesessioD,  which  are  of  the  estimated  value  of  $520,000. 
It  was  admitted,  on  the  argument,  that  such  colleetion,  disposal  or  dis- 
tribution of  them  could  not  be  facilitated  or  expedited  by  the  proposed 
arrangement,  if  it  had  been  carried  into  effect. 

I  have  only  to  add,  that  if  the  estimate  of  $520,000  is  too  high,  or  too 
low,  there  should  be  a  reappraisement,  in  order  that  the  unfortunate 
creditors  may  not  have  incorrect  expectations.  The  assets  consist  mainly 
of  securities  whose  value  does  not,  like  that  of  merchandise  or  stocks, 
depend  upon  fluctuations  of  a  sensitive  market ;  and  there  will,  under 
eflScient  administration,  be  no  danger  of  sacrifice. 

[Leg.  Int,  Vol.  81,  p.  229.] 

SroTESBURY  et  oL,  Assiqnebb  op  the  Fbakkwn  Savings  Fund 
Society,  Bankrupts,  vs.  Cadwallader  et  al. 

Bankrapt<7---Eqaity --Pleading— Am«iklinent--Crediton'  bill— Dower  of  bftokmpt's 

wife. 

Opinion  delivered  July  11, 1874,  by 

Cadwalader,  D.  J. — ^This  case  was  heard  upon  the  bill,  and 
amended  and  supplemental  bill,  and  upon  the  answers  of  certain  defend^ 
ants,  and  the  respective  replications,  and  upon  certain  proo&  adduced, 
among  which  was  the  examination  of  the  defeudant,  Cyrus  Cadwallader, 
in  the  court  of  bankruptcy,  etc.  Whereupon  the  court,  after  hearing 
counsel,  was  of  the  opinion  that  the  subjects  of  tlie  litigation  might  be 
considered  under  three  heads,  to  wit :  1st.  Property  and  effects  traceable, 
as  investments,  products  or  substitutes  of  the  funds  of  the  bankrupt 
corporation,  and  in  which  no  defendant  has  any  pretence  or  color  of 
beneficial  interest.  2d.  Properties  and  effects  acquired  with  funds  of 
uncertain  source,  but  as  to  which  the  burden  of  proof  is  on  the  defend- 
ants, who  hold  the  apparent  legal  estate,  to  show  that  the  same  are  not 
beneficially  the  bankrupt  corporation's.  3d.  Property  and  effects  which 
from  the  date  or  mode  of  their  acquisition  are  apparently  the  defend- 
ant, Cyrus  Cadwallader's,  and  as  to  which  the  burden  of  proof  is  on  the 
complainants  to  establish  the  contrary.  The  court  was  further  of  the 
opinion  that  the  complainants  are  entitled  to  an  immediate  decree  under 
the  first  and  second  heads,  but  that,  as  the  pleadinj^  now  stand,  such 
decree  could  not  be  carried  into  effect  without  an  mquiry  under  each 
head  before  a  master. 

Under  the  third  head  the  complainants  would  not  have  any  relief,  as 
the  bill  is  now  drawn.  But  it  is  amendable  (and  the  case  has  been 
discussed  by  counsel,  as  if  it  had  already  been  amended)  by  being  con- 
verted under  this  head  into  a  creditors  bill.  This  will  l>e  explained. 
The  answer  of  the  defendant,  Cyrus  Cadwallader,  suggests  what,  at  first 
view,  might  seem  to  impede  any  action  of  the  complainants  under  a 
creditors'  bill.  He  suggests  that  there  are  other  creditors  who  ought 
not  to  be  affected  by  such  a  bill.  The  answer  to  the  objections  that  the 
pomplainants  in  such  a  bill  would  sue  as  one  of  a  class,  and  would  sue 
ia  this  respect  as  well  on  their  own  behalf  as  on  that  of  all  other  cred- 
itors who  may  become  parties  or  may  otherwise  establish  their  right  to 
participate  in  the  avails  of  the  suit  under  this  head.  If  it  be  further 
objected  that  execution  at  law  would  be  the  only  proper  remedy  under 
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this  head,  the  extraordinary  peculiarities  of  the  case  furnish  an  answer 
to  the  objection. 

The  answer  is,  that  the  complainants  are  (under  the  three-fold  character 
of  the  subjects)  frustrated  of  all  present  available  recourse  at  law,  by 
reason  of  the  necessity  of  equitable  investigation  for  the  discovery  and 
ascertainment  of  the  proposed  classification  of  the  subjects.  This,  I 
think,  makes  the  case  a  proper  one  for  eauitable  redress  throughout 
It  is  the  only  means  of  obtaining  prompt  relie£ 

From  what  has  appeared  of  the  proportional  amount  of  the  other 
debts  which  is  comparatively  very  small,  I  incline  to  think  that  a 
determination  of  the  whole  controversy  as  to  the  three  subjects  might  be 
speedily  reached  without  undue  sacrifice  by  the  complainants  of  any 
right  of  the  general  body  of  the  creditors  in  bankruptcy. 

There  is  no  inconsistency  in  the  complainants  claiming  both  as  benefi- 
ciaries and  as  creditors,  and  their  claim  in  the  latter  capacity  is  good 
until  they  obtain  satisfitction  by  payment  in  the  former  capacity. 

Now  their  amendments,  as  propose<],  may  be  made  b^  giving  in  this 
alternative  such  an  aspect  to  their  bill  as  to  cover  contingently  all  the 
subjects  of  litigation  as  to  which  any  possibility  of  doubt  can  be  reason- 
ably suggestabfe.  In  this  form  of  a  creditors'  bill  a  decree  can,  perhaps, 
be  made  at  once,  dispensing  with  inquiries  before  the  master  under  the 
first  and  second  heads,  and  for  the  benefit  of  other  creditors  of  this  defend- 
ant, giving  to  the  bill  the  character  of  a  creditors'  bill  throuehout 

But  on  this  point  a  final  opinion  cannot  be  pronounced  wiuiout  seeing 
the  proposed  amendment,  and  a  draught  of  the  decree  proposed,  and 
perhaps  a  draught  also  of  the  conveyances,  by  which  effect  is  to  be  given 
to  such  decree. 

Of  course  there  can  be  no  reservation  of  any  benefit  to  this  defendant, 
Cyrus  Cadwallader,  or  to  any  of  his  family,  as  voluntary  beneficiaries. 
But  it  has  been  said  that  his  wife  is  willing,  for  a  small  consideration, 
to  unite  in  the  conveyances  in  such  manner  as  to  bar  her  dower.  If,  for 
an  amount  not  exceeding  that  which  has  been  named,  she  will  so  unite, 
it  would  be  a  very  judicious  payment  on  the  part  of  the  complainants. 

She  cannot  be  compelled  to  unite  in  the  conveyances,  and  if  her 
dower  could,  in  Pennsylvania,  be  defeated,  as  perhaps  it  might  be  by 
forcing  sales  under  the  present  bill,  and  its  proposed  amendment,  this 
could  not  be  done  without  increased  expense,  delay  and  complexity. 

Nathan  H.  Sharpless,  Esq.,  for  complainants. 

James  W,  Paul,  R.  C.  McMurtrie,  George  Junkin,  E.  0,  Michener, 
Esqs.,  contra. 
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Eastern  District  of  Pennsylvania. — In  AdrnvraUy, 
[Leg.  Int,  Vol.  31,  p.  237.] 

On  the  Libel  and  amended  Libel  of  Cornelius  Bradt, 

AGAINST  THE  AmEBICAK  StEAMSHIP  Co.  OF  PHILADELPHIA,  FOB 

Salyaoe. 

The  rale  of  maritime  law  that  a  pasMn^r  who  has  no  opportanitj  to  leave  a  veesel 
in  distress,  cannot  render  a  salvage  service,  may  admit  or  a  qualified  exception  where 
he  has  promoted  her  safetj  bj  an  extraordinary  and  peculiar  service  wnich  he  was 
not  compellable  to  render.  But  in  admitting  such  an  exception  in  favor  of  a 
passenger,  the  greatest  caution  is  necessary,  and  especially  so  where  he  is  of  the 
nautical  profession. 

Where  a  passenger  of  the  nautical  profession  who  had  rendered  such  service,  after- 
wards assumed  and  exercised  illegitimate  authority  over  the  vessel,  though  the 
circumstances  were  not  such  that  he  incurred  an  absolute  forfeiture  of  the  salvage 
compensationu  its  amount  was  nevertheless  materially  reduced  by  reason  of  such 
worpation  of  authority. 

Opinion  delivered  Jit%  21, 1874,  by 

Cadwaladeb,  D.  J. — vessel  manned  and  otherwise  fitted  for  a 
voyage  is  often  spoken  of  as  having  an  organized  representative  or 
artificial  personality.  A  public  ann^  vessel  represents  the  sovereignty 
of  the  nation  to  which  she  belongs.  A  merchant  vessel  represents  a 
little  private  community.  It  is  a  definite  organized  portion  of  the  89cial 
Bjstem  of  her  nation.  Judges  on  botii  sides  of  the  Atlantic  have 
assimilated  such  a  vessel,  when  on  the  high  sea,  to  a  floating  portion 
of  this  nation's  territory,  of  which,  though  temporarily  detached,  it 
continues  to  be  a  part  Her  internal  relations  are  determined  by  its 
laws,  and  her  external  relations  b^  the  laws  of  the  sea,  which  constitute 
a  part  of  the  system  of  universal  jurisprudence.  Under  certain  qualifi- 
cations, her  exterritoriality  is,  through  international  comity,  recognized, 
even  when  she  is  in  foreign  territorv. 

These  observations,  in  part,  explain  the  remark  of  Montesquieu,  that 
mariners  are  citizens  or  inhabitants  of  the  vessel.  They  cannot  right- 
fully leave  her,  unless  their  association  with  her  is  legally  at  an  end, 
through  the  conventional  termination  of  their  voyage,  or  otherwise. 
Till  then  they  can  be  compulsorily  detained  in  her. 

The  relation  of  a  passenger  to  the  vessel  is  different.  If  a  sailor  has 
been  rightly  described  as  an  inhabitant  of  the  vessel,  and  as  in  subjec- 
tion to  her  ^vemment,  a  passenger  may  be  compared  to  a  mere  sojourner 
in  her  who  is  only  in  temporary  subjection.  A  passenger,  while  on  board, 
may,  indeed,  be  considered  as  one  of  her  company,  but  not  in  the  same 


if  an  opportunity  occurs  before  the  end  of  his  conventional  passage;  and 
may  do  so  even  in  time  of  dan^r,  however  great. 

For  this  reason,  if  the  vessd  is  in  distress,  and  a  passenger  who  has 
ao  opportunity  of  leaving  her  chooses  to  remain  on  b<^rd,  he  may  stand 
afterwards,  upon  a  Question  of  salvage  service,  nearly  or  quite  in  the 
same  relation  as  if  he  were  not  associated  with  her  at  all.  He  may 
therefore  entitle  himself  to  compensation  of  the  nature  of  salvage,  by 
rendering  even  service  of  ordinary  bodily  labor,  as  in  pumping,  or  other- 
wise. But  where  he  has  had  no  such  opportunity  of  dissociating  himself 


light  as  one  of  the  crew.  The 


leave  her  at  his  pleasure, 
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from  the  vessel,  he  is,  in  time  of  danger,  compellable  to  render,  to  the 
utmost  of  his  ability,  like  service  with  any  other  person  of  her  company  ; 
and,  as  to  such  service,  cannot  have  any  claim  of  salvage. 

It  by  no  means  follows  that  a  passenger  peculiarly  capable  of 
rendering  extraordinary  service,  iar  beyond  that  of  one  of  a  ^ood  crew, 
is,  in  all  cases  whatever,  compellable  to  render  it,  or  that,  if  he  does 
render  it  with  useful  effects,  he  cannot,  in  any  case,  become  entitled  to 
compensation  of  the  nature  of  salvage.  We  may  suppose  the  case  of  a 
ship,  or  her  cargo,  partially  on  fire,  the  ship  having  on  uoard  a  passenger 
who  is  a  chemist,  with  a  sort  of  travelling  laboratory.  He  may  have, 
in  this  laboratory,  the  probable  means  of  checking  the  fire,  but,  perhaps, 
not  without  some  risk,  to  himself  and  others,  of  mcreasing  the  danger. 
If,  by  professional  skill  and  judgment,  under  the  authority  of  the  navi- 
gator of  the  vessel,  the  chemist  makes  the  experiment,  and  there  is  a 
successful  result,  is  he  to  receive  no  compensation?  If  he  should  be 
compensated,  is  not  the  compensation  for  a  service  of  the  nature  of 
salvage? 

The  decision  in  the  case  of  the  steamer  **  Great  Eastern''  answers  the 
qtiestion.  When  that  vessel  was  three  hundred  miles  frcm  land,  her 
]mddle-wl>ee1s  were  disabled,  so  that  she  coUld  be  moved  by  the  screw 
alone.  While  she  w^as  in  this  condition,  the  rudder  shaft  was  broken, 
and  was  disconnected  from  the  steering  gear,  so  that  she  became  quite 
unmanageable.  Her  officers  in  vain  endeavored  to  substitute  and 
S3cure  some  appliance  by  which  to  work  the  shaft.  A  passenger,  who 
was  a  mechanician,  then  devised,  and,  with  the  consent  of  the  master 
and  the  assistance  of  the  crew,  execute<l,  a  plan  for  the  purpcse,  vhith 
was  successful;  This  was  done  by  a  skilful  use  and  adaptation  of  fixtures, 
tackle  and  apparel  of  the  vessel  herself.  For  the  service  $16,C00  mas 
decreed  to  the  passenger  as  salvage:  (11  Law  Times,  N.  8.  616.)  The 
reason  of  the  decision  was  that  tfiis  highly  beneficial  service  Imd  been 
peculiar  and  extraordinary,  and  such  as  he  was  not  crmpellable  to 
perform  This  decision  is,  t  think,  rigj^t  in  principle.  But  it  establishes 
what  must  bo  consideretl  as  an  exception  from  a  rule.  The  rule  is,  that 
a  passenger  cannot  be  a  salvor.  The  exception,  lest  it  should  engender 
litigation,  and  promote  insubordination,  must  not  be  admitted  without 
the  greatest  caution.  Especially  must  such  caution  be  observed  where 
the  passenger  is  of  the  nautical  profession. 

In  the  present  case,  a  large  steamer,  worth  perhaps  half  a  million  of 
dollars,  with  passengers  and  a  cargo,  having  four  ofiicers,  besides  the 
master,  encountered,  in  mid-ocean,  a  tempest  of  great  violence.  During 
the  storm,  when  changing  watches  at  midnight,  she  shipped  a  heavy 
sea,  which  stove  in  the  forward  hatches,  and  swept  away  the  house 
forward,  carrying  overboard  the  master  and  first  and  second  officers 
with  two  of  the  crew. 

8o  long  as  any  officer  of  a  vessel  is  on  board,  and  not  disabled,  there 
can  be  no  suspension  of  the  executive  authority  of  her  internal  govern- 
ment Therefore,  at  this  crisis,  the  command  legally  devolved,  at  once, 
upon  the  third  officer.  He,  however,  did  not  assume  it,  but  was  for  some 
time  fully  and  usefully  engaged  in  securing  the  forward  hatches,  or  in 
superintending  the  securing  of  them.  The  fourth  officer  had  been 
previously  disabled,  and  was  not  on  duty.   The  wheel  was  fully  and 
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properly  maaned,  and  this  was  at  no  time  otherwise.  But  there  was  no 
officer  of  the  deck  surviving,  and  there  was  urgent  necessity  for  such  an 
officer  to  give  directions  to  the  men  at  the  wheel.  It  was  a  crisis  of 
great  peril.  There  was,  at  all  events,  great  seeming  danger ;  and  it 
would  now  be  mere  idling  to  inquire  speculatively  how  far  actual  danger 
may  really  have  existed.  The  after-born  supposed  wisdom  from  such  a 
retrospect  might  be  arrogant  folly.  There  certainly  was  also  great 
alarm,  with  ample  supposed  cause ;  and  a  general  panic,  if  not  nrevented, 
might  have  soon  ensued ;  and  this  might,  in  its  consequences,  nave  been 
dangerous  if  not  disastrous. 

At  this  crilis  the  libellant  intervened  meritoriouslv.  He  was  on  board 
simply  as  a  passenger,  who,  as  such,  had  Mid  his  Are.  He  was  a 
competent  professional  master  navigator,  witn  former  experience  in  the 
command  of  sailing  vessels  and  of  steamers.  He  went  to  the  wheel- 
house  and  promptly  assumed  command  or  direction  there,  doing  what- 
ever was  necessary  and  proper  for  the  exigency.  He  thus  averted,  until 
the  termination  of  the  storm,  whatever  danger  may  have  been  caused  by 
the  unfortunate  loss  of  the  master. 

I  think  that  this  was  a  salvage  service.  The  difficulties  in  the  way 
of  so  deciding  are  great  But  those  in  opposition  to  a  contrary  decieicn 
would  be  greater.  It  is  true  that  when  the  third  officer  succeeded  of 
right  to  the  command  of  the  vessel,  he  might  have  ordered  the  liLellant 
to  take  the  watch  during  the  emergency.  The  libellant  would  certainly 
have  been  compellable  to  go  to  the  wheel-house.  If  he  bad  been 
directed  when  there,  to  act  as  officer  of  the  deck,  it  would,  I  think,  have 
been  his  duty  to  obey,  and  to  execute  the  cffice  to  the  best  of  his  anility. 
Had  he  done  so,  under  such  orders,  I  do  not,  as  at  present  adviEed,  think 
that  it  would  liave  been  a  salvage  service.  But,  without  orders,  he  ikss 
not  compellable  to  decide  who  should  have  the  watch,  or  to  take  up cn 
himself  the  direction,  with  its  cares  and  responsibilities. 

At  the  crisis  of  danger  there  was  no  means  of  organizing  the  internal 
government  of  the  vessel,  unless  through  immediate  energetic  action  of 
the  third  officer.  That  officer  did  not  thus  act.  The  libellant  war, 
therefore,  justifiable,  under  the  law  of  maritime  necessity,  in  acting  upcn 
his  own  responsibility,  as  officer  of  the  deck.  There  liias,  at  this  time, 
therefore,  no  usurpation  of  unlawful  authority  by  him.  This  bcirg  io, 
his  conduct  thus  far  was  meritorious  and  highly  beneficial ;  ai  d  the 
service  was,  under  the  circumstances,  extraordinary.  It  was  a  Lcculinr 
service  for  one  wbo  was  not  of  the  crew  to  take  the  ccnrimaiid  of  the 
watch  wiibout  being  assigned  to  it 

On  the  next  morning,  the  storm  having  ceased  or  abated,  and  no 
special  danger  continuing  to  cxitt,  the  chief  engineer  and  the  puree  r,  and 
«ome  others  on  hoard,  without  consulting  the  third  <  ffic<  r,  whose  aulhorily 
alone  they  should  have  recognized,  wrongfully  assumed  upon  themselves 
to  offer  the  command  of  the  vepsel  to  the  libellant,  and  urgently  invited 
him  to  assume  it  as  master.  He  very  improperly  did  so.  He  did  not 
coni»ult  the  third  officer,  but  nominated  him  as  nrpt  officer.  It  is  con- 
tended that  the  third  officer  acquiesced  in  what  Mculd  thus  otherwise 
have  been  a  usurpation.  An  English  judge  has  recently  said  that 
quiescence  is  not  acquiescence.  Mere  enforced  submission  certainly  is 
iiot.   The  third  officer  here  submitted^  but  did  not  acquiesce. 
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The  libellant  continued  to  act  in  this  usurped  relation  of  master  of 
the  vessel  for  several  days,  until  she  reached  the  port  of  destination. 

On  her  arrival,  the  owners,  who  are  here  defendants,  gave  thanks,  in 
writing,  to  the  libellant,  as  for  extraordinary  services,  and  offered  him 
what  would  have  been  a  liberal  gratuity  for  meritorious  conduct  if  he 
had  been  an  officer  of  the  vessel.  But  the  amount  offered  was  greatly 
below  the  least  possible  estimate  of  corooensation  for  a  salvage  service. 

He  now  alleges  that  he  became  of  right  master  of  the  vessel,  and  thus 
rendered  a  continuing  salvage  service.  This  unfounded  pretension  is, 
of  course,  rejected. 

The  question  then  arises,  whether  through  his  usurpation  of  the  com- 
mand of  the  vessel  after  the  storm,  he  has  incurred  a  forfeiture  of  the 
salvage  compensation  to  which  he  was  otherwise  entitled  for  his  prior 
service. 

I  do  not  think  that  under  the  peculiar  circumstances  of  the  case,  an 
absolute  forfeiture  of  the  whole  amount  was  incurred  retroactively  by 
his  assumption  and  exercise  of  the  illegitimate  authority.  But  the  effect 
of  this  usurpation  must  necessarily  be  to  reduce  very  materially  the 
amount  which  would  otherwise  be  awardable  to  him. 

What  the  reduced  amount  ought  to  be  is  not  easily  determinable.  I 
have  hesitated  between  three  thousand  and  four  thousand  dollars,  and 
have  determined  on  the  greater  sum,  partly  because  I  think  that  the 
defendants'  letter  of  thanks  almost  invited  the  litigation  which  has  fol- 
lowed, and,  though  not  so  intended,  must  have  induced  a  high  estimate 
by  the  libellant  of  the  value  of  the  service. 

Costs  are  adjudged  to  the  libellant ;  but  under  the  head  of  depositions, 
taxable  costs  will  not  be  allowed  to  an  amount  exceeding  two  hundred 
dollars.  The  testimony  is  of  great  bulk,  but  of  no  proportionate 
weight  ;  and  its  excess  in  bulk  ought  not  to  be  allowed  to  swell  the 
costs. 

Decree  for  libellant  for  $4,000,  provided  that,  under  the  head  of 
depositions,  costs  exceeding  two  hundred  dollars  will  not  be  taxed  or 
allowed. 

Bvfua  E.  Shapley  and  Charles  if.  Neal,  Esqs.,  for  libellants. 
Morton  P.  Henry  and  Theodore  Ouyler,  Esqs.,  for  respondents. 

Western  District  of  Pennsylvania, 
[Leg.  Int,  Vol.  31,  p.  261.] 

The  Warren  Savings  Bank  vs,  J.  K.  Palmer  &  Co.  First 
National  Bank  of  Warren  vs.  Same. 

Under  the  amendment  to  the  39th  section  of  the  bankrupt  law,  the  debtor  will  be  re- 
quired to  file  a  list  of  his  creditors,  and  the  amount  of  their  claims,  where  an  invol- 
untary petition  was  filed  lu^inst  him  since  December  1,1^73,  to  which  he  had 
made  a  denial  and  a  demand  for  a  Jury  trial,  and  had  since  filed  a  demurrer. 

Opinion  delivered  by 

McCandless,  D.  J. — The  Warren  Savings  Bank  in  one  case,  and 
the  First  National  Bank  of  Warren  in  the  other,  filed  involuntary  peti- 
tions in  bankruptcy  against  the  respondents,  J.  K.  Putnam  &  Co. 

Both  were  filed  since  the  1st  of  December,  1873.  In  each  there  was 
a  denial,  and  a  demand  for  trial  by  jury,  which  was  ordered  at  this 
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term.  To  these  petitions,,  a  demurrer  was  filed  yesterday,  the  20th 
of  July. 

This,  in  the  language  of  the  act,  is  a  denial  as  to  the  requisite  number 
of  the  petitioning  creditors,  and  the  amount  of  their  claims,  a  denial  as 
to  the  sufficiency  of  the  one-fourth  in  number  of  the  creditors,  and  one- 
third  in  value  of  the  debts.  Thus  fiur  in  the  progress  of  the  proceedings 
in  these  cases,  this  would  authorize  the  court  to  demand  of  the  debtors 
a  schedule  of  all  their  creditors,  with  the  amount  of  the  debts  due  to 
them  respectively,  to  be  rendered  to  the  court  forthwith. 

Before  the  court  had  any  opportunity  to  make  the  order  in  these 
cases,  the  creditors  anticipated  tne  action  of  the  court,  by  asking  leave 
to  file  a  supplemental  and  amended  petition,  containing  a  suflicient 
number  of  creditors,  as  is  alleged  to  ])erfect  their  case. 

Thus  far,  this  is  all  proper,  and  the  court  now,  tus  it  would  have  done 
if  the  amended  petition  had  not  been  filed,  orders  the  debtors  fortliwith 
to  file  a  list  of  their  creditors,  as  provided  in  the  amendment  to  the  30th 
section  of  the  bankrupt  law,  and  in  the  meantime  the  petition  filed  by 
the  creditors  on  the  20th  instant,  to  remain  on  file  for  the  information 
of  the  court 

Diatriel  of  New  Jersey. 
[Leg.  Int.,  Vol.  31,  p.  61.] 

In  re  William  McConnell,  Bankrupt. 

A  manuiBoturer  was  adjudged  a  bankrupt,  and  the  goods  and  chattels  at  the  manufac- 
tory building  were  ordered  by  the  court  to  be  sold  by  the  marshal,  and  the  proceeds 
to  be  paid  to  the  asri^nee,  that  should  be  afterwaras  appointed.  A  sale  was  made 
and  the  marshal  paiaoyer  to  the  assignee  $2,166.74.  The  4th  section  of  the  State 
landlord  and  tenant  act  secures  to  the  landlord  a  preference  oyer  other  creditors 
for  one  year's  rent,  from  the  proceeds  of  the  sale  of  personal  property  on  the  demised 
premis&i.  A  subsequent  law  extcn  ds  the  Fame  priilege  to  operatiyes  in  manu- 
factories for  one  month's  wages.  In  this  case  there  was  due  to  the  landlord  lor  one 
year's  rent  $2,700,  and  to  the  operatives  about  $1,800.  The  landlord  proved  his 
debt,  including  the  rent,  without  naming  his  lien  or  security,  and  took  jiart  in  the 
election  of  an  assi^iee,  as  an  unsecured  creditor,  and  afterwards,  on  ascertaining 
his  privilege,  asked  leave  to  amend  the  proof  by  setting  forth  his  security.  The 
assignee  claiming  that  he  ought  not  to  be  allowed  to  amend  ;  or,  if  allowed,  that 
the  operatives  were  entitled  to  be  paid  in  Aill,  one  month's  wages,  in  preference 
to  the  claim  of  the  landlord.   It  tms  held  : 

1.  That  a  creditor,  having  a  lien,  and  proving  his  demand  in  ignorance  of  his  privi- 

lege, without  naming  his  security,  should  be  allowed,  in  the  absence  of  fraud,  to 
amend  his  proof. 

2.  That  it  was  not  designed,  by  the  28th  section  of  the  bankrupt  act,  to  dve  to  the  five 

classes  of  creditors  there  enumerated,  any  priority  over  secured  creditors. 
S.  That  by  the  State  laws,  landlords  and  operatives,  in  cases  of  this  sort,  stand  on  the 
eaine  footing,  and  l)eing  equally  favored,  are  entitled  to  the  payment  of  their 
preferred  claims  pro  rata. 

Opinion  delivered  February  3,  1874,  by 

Nixov,  D.  J. — A.  petition  in  bankruptcy  in  this  case  was  filed 
by  creditors  against  the  bankrupt.  May  10,  1873.  After  adjudica- 
tion, but  before  the  appointment  of  the  assignee,  to  wit.  May  22,  1873, 
upon  representation  made  to  the  court,  on  behalf  of  the  creditors,  that 
the  personal  property  of  the  bankrupt  was  of  a  perishable  nature  and 
deteriorating  in  value,  an  order  was  entered  directing  the  marshal  in 
charge  to  make  sale  of  the  same,  and  to  p^  over  the  proceeds  thereof 
to  the  assignee,  when  he  should  be  appointed. 
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The  assignee  has  received  from  the  marshal,  and  holds  for  distribu- 
tion,  the  sum  of  $2,166.74,  which  is  claimed  by  T.  Edgar  Hunt,  the 
landlord  of  the  bankrupt,  for  rent  due  to  him  from  the  bankrupt  at  the 
date  of  adjudication,  for  the  premises  on  which  was  the  personal  prop- 
erty, at  the  time  of  the  sale.  By  the  contract  between  the  parties  the 
iimount  of  rent  for  one  year  to  May  1, 1873,  due  to  the  claimant,  was 
$2,700.77,  for  the  payment  of  which  he  claims  a  lieu  and  preference 
upr>n  the  fund  in  the  hands  of  the  ami^uee. 

The  bankrupt,  at  the  date  of  the  adjudication,  occupied  the  premises 
as  a  manufacturer,  and  was  engaged  in  the  manufacturing  business.  He 
had  in  his  employ  a  number  of  operatives,  to  whom  he  was  indebted  in 
various  sums  tor  labor. 

It  is  also  claimed  that  these  operatives  are  entitled  to  a  preference  in 
the  payment  of  their  demands  against  the  estate.  (1.)  By  virtue  of  the 
first  section  of  the  act,  entitled,  *'An  act  to  secure  to  operatives  in  roan* 
utactories,  and  other  employ^,  their  wages,"  approved  March  13, 1856; 
and  (2.)  By  the  provisions  of  the  28th  section  of  the  bankrupt  act,  sub* 
ject,  liowever,  to  the  limitations  in  both  of  these  acts. 

1.  In  regard  to  the  claim  of  ike  landlord. 

The  bankrupt  act  makes  no  provision  for  a  preference  in  favor  of  the 
landlord ;  but  in  its  administration,  it  is  undoubtedly  the  duty  of  the 
court  to  recognize  and  enforce  any  lien  which  he  may  have  by  virtue 
of  the  State  law :  In  re  Wynne,  4  N.  B.  R.  23.  By  the  4th  section  of 
the  act  concerning  landlords  and  tenants  (Nix.  Dig.  490),  no  goods  and 
chattels  are  liable  to  be  taken  from  demi9e<l  premises  by  virtue  of  any 
execution,  attachment  or  other  process,  unless  the  party  at  whose  suit 
the  process  is  sued  out,  befx)re  the  removal  of  the  goods  from  the  prem- 
ises, shall  pay  to  the  landlord  all  rent  due,  not  exceeding,  however,  one 
year's  rent.  The  warrant  by  which  the  marshal  seized  the  goods  and 
chattels  in  question,  being  a  process,  the  landlord's  lien  existed  at  the 
time  of  the  seizure,  and,  in  the  tlieory  upon  which  the  bankrupt  law  is 
administered,  still  exists  upon  the  fund  in  court,,  unless  he  has  done 
something  to  waive  or  avoid  his  preference. 

But  it  is  insisted,  in  behalf  of  the  assignee,  that  the  landlord  has 
waived  his  lien  or  security  by  making  proof  of  his  whole  demand  against 
the  estate,  as  an  unsecured  claim. 

It  appears  that  the  9th  day  of  June,  1873,  was  the  time  appointed  for 
the  first  meeting  of  the  creditors  for  the  election  of  an  assignee  ;  that  the 
claimant  made  proof  of  his  debt  before  E.  R.  Bullock,  Esq.,  TJ.  S.  com- 
missioner, on  the  6th  day  of  June,  for  $3,164.13;  in  which  was  included 
his  claim  for  rent  and  interest  thereon,  amounting  to  $2,975.86 ;  that 
he  claimed  the  whole  sum  as  unsecured  creditor,  alleging  in  his  proof, 
that  he  had  not  received  any  satisfaction  or  security  whatever,  for  any 
portion  thereof,  and  that  he  filed  this  proof  with  the  register,  at  the  time 
of  the  election  of  the  assignee,  and  participated  as  an  unsecured  creditor, 
in  the  said  election. 

It  also  appears  in  the  evidence  that  the  claimant  has  had  conversations, 
not  only  with  the  marshal  at  the  time  of  the  sale,  but  with  the  assignee 
at  various  times  since  his  appointment,  in  reference  to  a  lien  which  he 
had,  or  ought  to  have  upon  the  goods,  for  the  payment  of  this  rent ;  that 
these  conversations,  however,  were  rather  suggestions  on  his  part  that  be 
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should  have  a  lieD,  than  a  claim  that  he  had  such  right  He  testified, 
that  except  these  general  talks  on  the  subject,  he  never  claimed  of  the 
assignee  an^  preference  as  landlord,  until  after  he  employed  Mr.  Shreve, 
as  counsel,  in  October,  1873. 

It  further  appears  that  there  is  nothing  in  the  case  which  in  the 
slightest  degree  impeaches  the  good  faith  of  Dr.  Hunt  He  seems  to 
iiave  acted  throughout,  in  ignorance  of  his  privilege,  as  landlord,  and 
this  ignorance  arose  either  from  hist  not  making  the  proper  inquiries  in 
regard  to  his  rights,  or  from  being  misled  by  those  upon  whom  he  relied 
f  >r  information. 

Under  the  circumstances,  it  becomes  an  interesting  question,  whether 
ill  deference  to  the  claims  of^  the  unsecured  creditors,  the  court  must 
hold  these  acts  or  omissions  of  the  claimant  to  be  a  waiver  of  his  security, 
ur  whether  he  should  now  be  permitted  to  withdraw  or  amend  his  proof, 
aod  take  the  fund  in  satisfaction  of  his  claim,  as  the  landlord  of  the 
bankrupt  ? 

The  general  rule  of  law  unquestionably  is,  that  a  proof  of  debt  by  a 
83cured  creditor,  without  reference  to  the  security,  and  without  appris- 
ing the  court  of  its  existence,  is  a  waiver  and  relinquishment  of  the 
security:  SteioaH  vs.  Isador,  1  N.  B.  R.  486;  In  re  Blow,  4  Id.  147; 
WaUou^  vs.  Cmrad,  3  Id.  41  ;  In  re  Stansell,  6  Id.  183. 

This  result  is  supposed  to  spring  necessarily  from  the  nature  of  the 
transaction,  and  because  the  creditor,  by  such  proof,  perpetrates  a  fraud 
upon  the  rights  of  the  general  creditors.  The  object  of  the  proof  is  to 
enable  him  to  have  a  voice  in  the  selection  of  an  assignee,  and  to  par- 
ticipate in  the  dividends  of  the  estate. 

A  secured  creditor  cannot  vote,  nor  can  he  share  in  the  dividends, 
until  the  value  of  his  security  or  lien  has  been  ascertained  and  he  has 
proved  for  any  excess  of  his  demand,  above  its  value.  By  proving  for 
his  whole  debt  and  concealing  his  security,  he  puts  himself  in  a  position 
to  have  equal  dividends  with  the  other  creditors,  although  he  may  also 
receive  payments,  in  whole  or  in  part,  from  the  property,  on  which  he 
has  his  lien. 

But  it  is  a  familiar  principle,  that  when  the  reason  of  a  rule  ceases,  the 
rule  itself  does  not  apply.  Was  any  such  fraud  intended,  or  could  it 
result  in  the  present  case?  The  claimant  does  not  insist  upon  his  lien, 
and  at  the  same  time  asks  that  his  pn)of  may  stand.  As  soop  as  he 
is  advised  that  a  mistake  has  been  committed  m  putting  in  his  proof, 
he  asks  to  withdraw  or  amend  it,  in  accordance  with  the  requirements  of 
the  act  Why  should  he  not  be  allowed  to  do  so?  Who  has  lost  any 
righto  by  his  mistake  or  been  misled  by  it?  His  lien  existed  when  the 
petition  in  bankruptcy  was  filed  and  the  petitioning  creditor  knew,  or 
ought  to  have  known,  that  the  interests  of  the  general  creditor  in  the 
^te  were  in  subordination  to  his  claim  for  rent,  as  the  landlord  of 
the  premises. 

The  only  privilege  resulting  to  the  claimant,  by  filing  his  proof  with- 
out referring  to  the  lien,  was,  that  he  took  part  in  the  election  of  an 
Msignee.    My  first  impression  was,  that  this  ought  to  preclude  him 


he  gained  any  advantage  thereby,  or  that  the  other  creditors  have  been 
in  any  wise  prejudiced  in  consequence  of  it,  or  that  the  claimant  was 


But  there  is  no  evidence  that 
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influenced  by  any  fraudulent  intent  in  thus  proceeding.  In  the  aljeenoe 
of  proof  it  is  the  duty  of  the  court  to  presume  that  none  existed. 

The  general  rule  above  stated  that  a  proof  of  claim,  without  naming 
the  security,  is  an  implied  waiver  or  relinquishment  of  the  security, 
has  long  been  recognized  in  the  administration  of  bankruptcy  estates  in 
England,  and  it  is  ft)unded  upon  the  presumption  of  fraud  in  the  creditor. 
The  cases  of  Ex  parte  SolomoUy  1  Glyn  &  Jameson,  25 ;  Ex  parte  Downes, 
1  Rose,  96,  and  Ex  parte  Hornby,  Buck,  351,  are  generally  relied  on  to 
sustain  the  rule.  But  in  a  subsequent  case  pending  in  the  Exchequer, 
Orugeon  vs.  Oerrard,  4  Young  &  Collier,  119,  where  this  broad  posi- 
tion was  urged  by  the  counsel  in  the  argument,  Maule,  J.,  in  dehver- 
4ng  the  opinion  of  the  court,  said :  Whether  on  application  to  the  Court 
of  R  3view,  the  assignees  fin  bankruptcy^  may  be  able  to  make  out  a 
.ca33,  which  may  induce  that  court  to  order  the  bank  to  deliver  up  their 
securities,  is  a  matter  on  which  it  is  not  for  us  to  speculate.  Great 
jealousy  is  properly  felt,  on  the  part  of  those  who  exercise  jurisdiction 
hi  bankruptcy,  against  permitting  parties  who  have  proved  on  the  foot- 
ing of  holding  no  security,  afterwards  to  withdraw  their  proof  and  set 
up  a  security.  Bat  where,  as  in  this  case,  the  proof  has  obviously  heeu 
raada  in  ignoranco  of  the  existence  of  the  security,  it  is  highly  probable 
fhaJt  the  court  would  grant  relief** 

Undar  th3  bankruptcy  act  of  1841,  Judge  Randall,  of  the  District 
Court  for  Eastern  District  of  Pennsylvania,  ia  Ex  parte  Hartvood,Crabhe, 
496,  allowed  a  creditor  to  withdraw  the  proof  of  his  debt,  it  appearing 
that  under  a  mistake  of  tho  law,  he  had  proved  for  the  full  amount  of 
his  demand  without  deducting  the  value  of  his  security.  In  delivering 
liis  opinion,  he  said :  "  In  this  case  there  was  no  concealment  and  there 
is  no  allegation  of  fraud.  Nor  is  it  pretended  that  the  creditor  elected 
to  surrender  his  securities,  and  come  in  on  the  estate  for  a  dividend  of 

tho  general  assets  The  proof  having  beeu  made  for  tha  full 

a  nount  of  the  creditor  s  demand,  without  deducting  the  valu3  of  the 
security,  as  should  have  been  done,  and.  this  appearing  to  be  through 
miitake,  the  creditor  has  leave  to  withdraw  his  proof  of  debt." 

And  under  the  present  bankruptcy  law,  Judge  Jackson,  of  the 
Pi:itrict  Court  of  West  Virginia,  In  re  Brand,  3  N.  B.  R.  324,  reached 
.  tlie  same  result :  "  The  action  of  the  creditor  in  the  case,"  he  said,  "pre- 
sents tlie  naked  question,  whether  being  ignorant  of  his  legal  rights,  he 
shall  be  held  to  intend  what  his  acts  would  seem  to  imply.  I  think 
noL  It  is  manifest  from  his  affidavit,  that  his  object  was  to  give  the 
assignee  notice  of  his  claim,  and  it  evidently  did  not  occur  to  him, 
that  in  doing  so,  he  would  waive  any  legal  right.  His  action  merely 
showed  a  want  of  familiarity  with  the  provisions  of  the  law.  This 
fact  should  not  operate  to  his  prejudice,  when  we  know  that  much 
diversity  of  opinion  exists  in  the  courts  as  to  the  true  construction  of 
some  of  its  most  important  provisions.  For  the  reasons  assigned,  I  am 
not  disposed  to  require  a  creditor,  who  ^inadvertently  or  iguorantly 
proves  his  debt,  unaccompanied  with  fraud,  to  surrender  his  lien  and 
participate  in  the  general  distribution  of  assets,  but  feel  inclined  to 
permit  a  creditor  under  such  circumstances,  if  he  elect  to  do  so,  to 
withdraw  the  proof  of  his  debt  and  rely  upon  his  security." 

Without  multiplying  authorities,  I  am  of  the  opinion,  that  there  is 
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DO  proof  of  fraud  on  the  part  of  the  claimant,  that  should  constrain  the 
court  to  refuse  to  allow  him  to  amend  his  proof  in  conformity  with  his 
rights  ill  the  estate  at  the  time  of  the  adjudication,  and  that  his  mistake 
iu  the  premises  ought  not  to  be  held  to  discharge  his  lien. 

II.  But  the  case  does  not  end  here.  The  net  proceeds  of  the  sale  of 
the  goods  and  chattels  amounted  to  $2,166.74.  The  rent  due  to  the 
rlainiant  is  ascertained  to  be  $2,700.78,  which  will  more  than  absorb 
the  fund  in  the  hands  of  the  assignee.  It  appears  that  there  is  also  due 
U)  the  laborers  and  operatives,  for  work  and  labor  in  the  manufacturing 
establishment  of  the  bankrupt,  about  $1,800;  and  the  counsel  of  the 
lu&iguee  insists  that  by  the  28th  section  of  the  bankrupt  act  they  are 
Hititleti  to  II  preference  over  the  landlord. 

But  I  think  he  has  misapprehended  the  provisions  and  intent  of  the 
section.  It  creates  preferences  in  the  distribution  of  the  bankrupt's 
asiet?,  and  state3  the  order  of  payment  to  be  observed  by  the  assignee. 
It  does  not  refer  to  any  part  of  the  estate  derived,  as  in  the  present  case, 
from  the  sale  of  projierty,  on  which  creditors  may  have  a  specific  lien. 
If  the  assignee  has  any  distribution  to  make  to  the  general  unsecured 
creditors,  he  must  take  notice  that  this  section  enumerates  five  classes 
of  creditors,  who  are  to  receive  their  claims  in  full,  in  the  order  stated, 
before  any  dividend  is  declared  ;  the  fourth  class  being  to  operatives, 
clerks  or  house  servants,  who  are  to  be  paid  an  amount  not  exceeding 
$50,  for  labor  performed  within  six  months  next  preceding  the  first 
publication  of  the  notice  of  the  proceedings  in  bankruptcy. 

It  is  further  insisted  that  the  operatives  and  employ^  are  entitled 
to  be  paid  out  of  this  fund,  to  the  extent  of  one  month's  wages,  in  prefer- 
ence to  the  landlord,  by  the  provisions  of  the  first  section  of  "the 
act  to  secure  to  operatives  in  manufactories,  and  other  employ^,  their 
wagef«."  passed  by  the  Legislature  of  New  Jersey,  and  approved  March 
13,1856. 

The  first  section  provides,  that  no  goods  or  personal  property, 
belonging  to  any  manufacturer,  or  other  person  or  corporation,  shall 
1x5  liable  to  be  removed  by  virtue  of  any  execution,  attachment,  or  other 
process,  unless  the  party  at  whose  suit  the  process  was  issued  shall  first 
cause  to  be  paid  to  the  operatives,  mechanics  and  other  employ^  of 
the  manufarturer,  person  or  corporation,  the  wages  then  owing  to  them, 
provided  the  same  shall  not  exceed  one  month's  wages. 

The  second  and  only  remaining  section  makes  provision  for  their 
subsequent  payment,  if  the  officer  holding  the  writ  should  in  fact 
remove  the  goods  without  first  making  the  payment  required  in  the 
first  section.  The  phraseology  of  the  two  sections  is  so  strikingly 
similar  to  the  4th  and  5th  sections  of  the  act  concerning  landlords  and 
tt^nants  that  the  conclusion  is  irresistible,  that  the  former  was  copied 
from  the  latter.  What  was  the  intention  of  the  Legislature  in  passing 
the  latter  act?  Did  they  mean  to  give  to  operatives  and  employ^  a 
preference  over  the  landlord,  in  the  payment  of  a  month's  wages,  or  did 
they  mean  to  put  them  upon  the  same  footing?  If  the  former,  then  the 
last  enactment  must  be  held  to  repeal  pro  tanto  the  sections  which 
Bocuro  t )  the  landlords  a  privilege  over  other  creditors.  But  no  repeal- 
ing clause  occurs,  and  repeals  of  statutes  by  implication  are  not  favored 
by  tlie  courts.    It  was  said  by  the  Supreme  Court,  in  McCool  vs.  Sfnitli, 
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1  Black,  459,  that  one  statute  is  not  to  be  construed  as  a  repeal  of 
another  if  it  be  possible  to  reconcile  the  two  together.  And  Dwarris,  in 
his  Treatise  on  Statutes,  154,  of  the  American  edition,  says :  **  Every 
affirmative  statute  is  a  repeal  of  a  precedent  affirmative  statute,  where 
its  matter  necessarily  implies  a  negative  ;  but  only  so  far  as  it  is  clearly 
and  indisputably  contradictory  and  contrary  to  the  former  act  iu  the 
very  matter,  and  the  repugnancy  such,  tliat  the  two  acts  cauoot  be 
reconciled  ;  for  then,  leges  poderiore$,  priores  contrariaa  abrogant.  The 
leaning  of  the  courts  is  so  strong  against  repealing  the  positive  pro- 
visions of  a  former  statute  by  construction  as  almost  to  establish  the 
doctrine  of  no  repeal  by  implication.*' 

In  the  absence  of  repealing  words,  and  where  an  apparent  conflict 
arises  between  the  new  law  and  the  old,  it  is  the  duty  of  the  court,  if 
possible,  to  give  such  a  construction  to  their  provisions,  that  both  may 
stand.  This  can  only  be  done  in  the  present  case  by  holding  that  the 
Legislature  intended  to  give  to  the  operatives  and  the  landlord  a 
preference  over  all  other  creditors,  and  at  the  same  time  to  put  them  on 
an  equal  footing  as  to  each  other,  and  where  the  goods  and  chattels  are 
not  of  sufficient  value  to  pay  both  of  these  classes  in  full  to  allow  them  to 
share  the  proceeds  pro  rata. 

It  is  therefore  ordered  that  a  reference  bo  made  to  the  register  to 
ascertain  the  amounts  due  to  the  operatives,  not  exceeding  in  any  case 
one  month's  wages,  and  not  allowing  interest  after  the  date  of  adjudica- 
tion, and  that  the  assignee  distribute  pro  rata  the  fund  in  hand  to  the 
claimant  and  to  them,  according  to  the  proof  of  their  respective 
demands. 

As  no  diligence  has  been  manifested,  either  by  the  landlord  or  the 
workmen,  to  assert  tlieir  lien  upon  the  goods  and  chattels  in  question, 
and  as  the  bankruptcy  proceedings  have  been  carried  on  by  the 
assignee,  in  ignorance  oi  their  intention  to  claim  a  preference,  it  may  be 
proper  to  first  deduct  from  the  fun<],  at  least  a  portion  of  the  costs 
and  expenses  of  the  proceedings.  But  no  order  can  be  made  in  the 
matter  until  the  court  is  better  advised  respecting  the  condition  and 
assets  of  the  bankrupt  estate. 

E.  Mercer  Shreve,  Esq.,  of  Trenton,  N.  J.,  for  the  landlord. 

Joh7i  H.  Voorhees,  Esq.,  of  Flemiugton,  N.  J.,  for  the  assignee  and 
operatives. 

[Leg.  Int.,  Vol.  31,  p.  293.] 

H.  E.  French,  Master  and  Owner,  etc.,  vs.  The  Schooner 

Victoria. 

The  Hazel  Dell  and  Victoria — two  sailing  vessels  close  hauled  and  having  the  wind 
on  different  sides — were  beating  up  a  narrow  inlet  against  a  head  wind,  when  a 
collision  took  place.    Held : 

1.  That  by  the  12tn  and  17th  articles  of  the  rules  and  regulations  for  preventing  oolli- 

sions  (13  Stat.  68),  it  was  the  duty  of  the  Hazel  Dell — the  wind  on  her  pon-eide 
and  being  the  overtaking  vessel — to  give  way  and  to  keep  out  of  the  way  of  ihe 
Victoria. 

2.  That  whilst  by  the  18th  article  the  Victoria,  under  ordinary  circumstances,  wts 

entitled  to  hold  her  course,  she  was  bound  by  the  19th  article,  from  the  special 
circumstances  of  the  particular  case,  to  depart  from  the  rule  in  order  to  avoid  the 
immediate  danger. 

3.  That  the  evidence  brought  the  case  within  the  principles  of  Tke  Maria  MarUn  (12 

Wall.  31).  and  the  damages,  caused  by  the  collision^  should  be  divided  equally 
between  toe  libellant  and  respondent 
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Opinion  delivered  Augtut  7, 1874,  by 

Nixon,  D.  J. — ^Thia  is  a  libel  in  rem  by  Hiram  E.  French,  master 
of  the  schooner  Hazel  Dell,  for  himself  and  owners,  against  the 
schooner  Victoria,  to  recover  damages  for  a  collision. 

The  libel  sets  forth  that  on  the  6th  of  September,  1873,  at  about  8 
o'clock  in  the  morning,  the  schooner  Hazel  Dell,  in  proceeding  from  the 
port  of  New  York,  in  ballast,  to  the  port  of  Tuckerton,  New  Jersey, 
entered  the  inlet  of  Little  Egg  Harbor ;  that  the  captain  and  all  the 
crew  were  on  deck  and  observed  the  Victoria  with  all  her  sails  set  sail- 
ing  np  the  said  inlet  towards  the  Hazel  Dell,  and  thereupon  the  captain 
and  others  of  the  crew  called  several  times  loudly  to  the  crew  of  the 
Victoria  and  desired  them  to  keep  clear  of  the  Hazel  Dell;  that 
although  there  was  su£Slcient  room  for  the  Victoria  to  pass  she  kept  on 
her  course  with  the  wind  and  tide,  and  with  violence  ran  foul  of  and  on 
board  the  Hazel  Dell,  breaking  her  boom,  tearing  her  mainsail,  and 
damaging  her  yawl  boat;  that  at  the  time  of  the  said  collision  it  was 
impossible  for  the  Hazel  Dell  to  get  out  of  the  way  of  the  Victoria,  be- 
cause she  was  properly  on  her  way  and  on  her  starboard  tack ;  bad  just 
goDe  about  to  avoid  collision  and  had  not  gathered  way ;  that  there  was 
room  enough  for  the  Victoria  to  steer  clear  of  and  pass  by  the  Hazel 
Dell,  and  that  the  dama^  was  caused  by  the  captam  of  the  Victoria 
not  heeding  their  calls  ana  making  proper  efforts  to  avoid  the  collision. 

John  intervenes  as  owner,  and  answers,  acknowledging  the  colli- 
sion at  the  time  and  place  stated  in  the  libel,  but  alleges  that  it  occurred 
without  fault  of  those  in  charse  of  the  Victoria,  and  entirely  from  the 
negligence  and  unskilfulness  of  those  in  charge  of  the  Hazel  Dell.  He 
states  the  collision  to  have  occurred  as  follows :  The  schooner  Victoria 
was  beating  up  Little  Egg  Harbor  inlet,  at  of  about  8  o'clock  in  the 
forenoon  of  the  sixth  day  of  September,  1873,  and  having  both  the 
wind  and  tide  ahead  or  adverse.  The  schooner  Hazel  Dell  entered  the 
inlet  after  the  Victoria,  and  sailed  up  the  said  inlet  astern  of  her.  The 
Victoria  having  reached  a  very  narrow  place  in  said  inlet  known  as 
the  point  of  soas,"  where  the  channel  b  about  two  hundred  feet  wide, 
was  sailing  across  the  same,  having  her  port-tacks  aboard  (that  is  to  say, 
heading  towards  the  right  hand  side  or  the  channel  on  her  way  up  the 
same),  and  was  close  hauled  to  the  wind  when  the  Hazel  Dell  sailed 
close  up  to  her  under  her  port-quarter,  and  thereb}r  forced  the  Victoria 
to  go  almost  aground  before  changing  her  tack  in  order  to  avoid  a 
eollision  with  the  Hazel  Dell  head  on ;  that  the  Hazel  Dell,  afler  thus 
driving  the  Victoria  almost  ashore,  and  when  it  became  necessary  for 
the  Victoria  to  go  about  to  avoid  going  on  the  breakers,  which  were  at 
that  time  right  under  her  bows,  did  not  change  her  course  as  it  was  her 
duty  to  do,  but  kept  on  the  same  and  came  nearly  abreast  of  the  Vic- 
toria on  her  port-side,  and  so  clone  to  her  as  to  leave  no  room  for  the 
AHctoria  to  turn  without  coming  foul  of  the  Hazel  Dell.  Those  in 
charge  of  the  Victoria  being  in  this  perilous  condition  in  which  they 
were  placed  entirely  by  the  mult  of  those  navigating  the  Hazel  Dell  as 
A^>re6aid,  took  all  the  precaution  possible  to  avoid  a  collision  consistent 
with  safety  to  their  vessel,  and  went  about,  put  the  helm  hard  to  star- 
board, and  endeavored  to  avoid  a  collision  by  letting  the  Victoria  pay 
off  before  the  wind  and  go  clear  of  the  Hazel  Dell  and  astern  of  her, 
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but  the  Hazel  Dell  having  placed  herself  in  the  position  above  de- 
scribed, it  was  im|)ossible  for  those  in  charge  of  the  Victoria  to  avoid  a 
collision  of  the  jib-boom  of  the  Victoria  and  the  after  lash  of  the 


I  have  carefully  examined  the  testimony  taken,  and  am  of  the  opinion 
that  if  the  captain  of  the  Victoria  when  he  first  became  aware  of  the 
danger  of  a  collision  had' put  his  helm  a  starboard,  slackened  his  peak 
and  rabed  his  centre  board,  he  would  probably  have  passed  to  the 
stern  of  the  Hazel  Dell ;  and  that  the  collision  occurred  because  be 
kept  his  course  too  long  before  he  tried  that  method  to  avoid  it  I  am 
further  of  the  opinion  that  if  he  had  put  his  helm  hard  a  lee  and 
brought  the  Victoria  into  the  wind,  no  damage  would  have  been  done. 

The  case,  therefore,  turns  upon  the  single  question  whether  the 
Victoria  was  entitled  under  the  circumstances  to  hold  her  course. 

And  this  question  is  determined  by  the  provisions  of  an  act  entitled 
^'An  act  fixing  certain  rules  and  regulations  for  preventing  collisions  on 
the  water,"  approved  April  29,  1864,  13  Stat  58,  and  which  was  only 
the  adoption  by  Congress  of  the  "  rules  and  regulations,"  promulgated 
by  order  in  council,  January  9,  1863,  issued  under  and  by  virtue  of 
the  British    merchant  shipping  amendment  act"  of  1832. 

The  articles  applicable  to  this  case  are  the  12th,  17th,  18th  and  19th ; 
the  first  and  second  named  referring  to  the  duties  of  the  Hazel  Dell ; 
the  third  to  the  Victoria,  and  the  last,  under  special  circumstances,  to 
both. 

The  12th  article  prescribes,  that  **  when  two  sailing  ships  are  crossing 
so  as  to  involve  risk  of  collision,  then  if  they  have  the  wind  on  difierent 
sides,  the  ship  with  the  wind  on  the  port-side  shall  keep  out  of  the  way 
of  the  ship  with  the  wind  on  the  starboard,  except  in  the  case  in  which 
the  ship  with  the  wind  on  the  port-side  is  close  hauled  and  the  other 
ship  free,  in  which  case  the  latter  ship  shall  keep  out  of  the  way." 
.  I  find  no  evidence  to  bring  the  case  before  me  within  the  exception. 

Both  vessels  were  close  hauled,  beating  against  the  wind,  in  a  narrow 
channel,  were  crossing  so  as  to  involve  risk  of  collision,  having  the  wind 
on  different  sides,  and  the  Hazel  Dell  having  it  on  her  port-side. 
\  By  the  17th  article  "  every  vessel  overtaking  any  other  vessel  shall 
keep  out  of  the  way  of  said  last  mentioned  vessel." 

Both  parties  admit  that  the  Hazel  Dell  was  the  overtaking  vessel ; 
that  she  entered  the  inlet  some  time  afler  the  Victoria,  and  was  about 
passing  her  when  they  came  in  contact 

By  the  express  terms  of  both  of  the  above  articles,  it  was  undoubt- 
edly the  duty  of  the  Hazel  Dell  to  give  way,  and  to  keep  out  of  the 
way  of  the  Victoria.  It  was  not  for  her  to  assume  that  the  Victoria 
would  change  her  course,  for  the  18th  article  says,  "  that  where  one  of 
two  ships  is  to  keep  out  of  the  way  the  other  shall  keep  her  course, 
subject  to  the  qualifications  contained  in  the  19th  article."  The  rule  of 
the  road  did  not  oblige,  or  even  allow  her  to  change,  unless  it  became 
necessary  in  order  to  avoid  immediate  danger. 

The  Hazel  Dell,  therefore,  is  not  entitled  to  any  compensation  for  the 
damages  which  resulted  from  the  collision,  unless  it  can  be  made  to 
appear  that  there  was  something  in  the  relative  situation  of  the  vessels, 
and  wilfulness  or  want  of  skill  in  the  management  of  the  Victoria, 
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which  contributed  to  the  accideut,  and  which  takes  the  ease  out  of  the 
general  rules  and  brings  it  within  the  provisions  of  the  19th  article. 

That  article  is  in  the  nature  of  a  proviso  to  save  special  cases,  and 
prescribes  that  in  obeying  and  construing  these  rules  due  regard  must 
be  had  to  all  dangers  of  navigation,  and  due  regard  must  also  be  had 
to  any  special  circumstances  which  may  exist  in  any  particular  case, 
rendering  a  departure  from  the  above  rule  necessary  in  order  to  avoid 
immediate  danger. 

What  is  the  correct  interpretation  of  this  article  ?  Does  it  mean  that 
when  any  special  circumstances  exist  rendering  a  departure  from  the 
rules  necessary  in  order  to  avoid  danger,  the  parties  may  or  mtist  depart 
from  them  ? 

If  it  were  an  open  question  in  this  court  I  should  be  inclined  to  say 
lha*  it  was  a  privilege  accorded  and  not  a  command  to  be  obeyed ;  that 
it  allowd  eitlu  r  one  or  the  other  of  the  parties,  in  those  emergencies,  where 
aiherence  to  the  rules  must  result  in  collision,  to  depart  from  them,  and 
to  adopt  such  methods  as  good  seamanship*  would  suggest,  to  escape  the 
imminent  peril,  but  that  even  in  such  cases  no  obligation  rests  upon  the 
party  not  in  fault  to  depart  from  the  rules  in  order  to  avoid  what  seemed 
at  the  moment  to  be  the  certainty  of  a  collision. 

And  I  find  on  examination  that  I  am  sustained  in  this  view  by  Dr. 
Lushington,  in  the  case  of  The  Eliza  vs.  Tfie  Orinoco,  reported  in  Holt's 
Rule  of  the  Road,  98.  In  his  address  to  the  Elder  Brethren,  after 
quoting  the  19th  article,  he  said :  "  Now,  according  to  my  view  of  that 
section,  it  is  an  exemption  of  pei-sons  who  would  otherwise  be  under 
obli^rations  to  obey  the  previous  sections.  |  In  omitting  so  to  do,  viz., 
the  effect  of  it  would  be  this,  that  though  they  were  directed  to  keep 
their  course,  yet  if  there  was  imminent  danger,  they  would  be  justified 
in  not  keeping  their  course,  provided  they  had  a  chance  thereby  of 
avoiding  the  certainty  of  a  collision.  But  it  does  not  appear  to  me  this 
h  a  directory  section  at  all,  that  tells  partis  they  are  to  do  this  or  that, 
or  anything  else:  but  they  are  released  from  the  severe  obligation  of 
CDmplying  with  all  the  terras  of  the  previous  sections,  and  they  are 
released  from  that  obligation  by  circumstances  which  would  render 
obedience  to  them  conducive  to  peril,  while  by  deviation,  they  might 
escape  from  that  peril." 

But  this  does  not  seem  to  be  the  construction  given  to  the  article  by 
the  Supreme  Court.  It  was  held  in  the  case  of  The  Maria  Martin,  12 
Wall.  31,  that  even  flagrant  fault  committefl  by  one  of  two  vessels 
approaching  each  other  from  opposite  directions,  does  not  excuse  the 
other  from  adopting  every  precaution  required  by  the  special  circum- 
stances of  the  case  to  prevent  a  collision. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court  affirming  the 
decree  of  the  Circuit  Court,  which  had  divided  the  damage  equally 
between  the  libellant  and  respondent  on  the  ground  that  both  parties 
were  in  fault,  and  as  illustrating  his  view  of  the  meaning  of  the  19th 
article  he  said:  "  Errors  committed  by  one  of  two  vessels  approaching 
each  other  from  opposite  directions  does  not  excuse  the  other  from 
adopting  every  proper  precaution  required  by  the  special  circumstances 
to  prevent  a  collision,  as  the  act  of  0)ngre8s  prescribes  that  in  obeying 
and  construing  the  prescribed  rules  of  navigation  due  regard  must  be 
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had  to  the  special  circumstances  rendering  a  departure  from  them 
necessary  in  order  to  avoid  immediate  danger." 

Accepting  this  as  the  meaning,  the  only  remaining  inquiry  \»,  whether 
the  Victoria,  although  entitled  to  keep  her  course  by  the  18th  article, 
was  nevertheless  inexcusable  because  she  did  not  depart  from  it  under 
the  pressure  of  impending  peril  ?  She  did  depart  from  it  at  the  last 
moment,  but  procrastinated  too  long  to  keep  from  coming  in  collision. 
When  at  the  distance  of  about  thirty  or  forty  feet,  and  when,  as  the 
captains  of  both  vessels  agree,  there  was  a  certainty,  without  a  change 
of  course,  of  striking  the  Hazel  Dell  about  midships,  the  helm  of  the 
Victoria  was  put  to  the  starboard,  whereby  she  bore  away  aft  of  the 
hull,  but  came  in  contact  with  her  yawl  boat  and  the  end  of  her  main 
l>oom,  breaking  the  latter  and  tearing  the  mainsail.  If  this  action  had 
been  taken  sooner  it  is  probable  that  she  would  have  passed  to  the 
stern  of  the  Hazel  Dell  and  avoided  her  altogether. 

But  that  was  not  the  departure  from  the  rule  which  it  seems  to  me 
good  seamanship  demanded.  Why  was  not  the  Victoria  put  in  stays? 
That  was  the  most  obvious  movement  which  the  circumstances  of  the 
vessel  suggested. 

The  case  really  appears  to  be  this :  that  the  captain  of  the  Victoria 
knew  enough  of  the  rules  of  the  road  to  know  that  he  was  entitled  to 
his  course,  and  that  it  was  the  duty  of  the  Hazel  Dell  to  keep  out  of 
the  way.  He  had  the  slower  craft,  which  is  always  an  irritating  fact  to 
an  ambitious  captain,  and  he  resolved  in  his  own  mind  not  to  yield  an 
iota  of  his  strict  legal  rights  to  his  more  fortunate  rival.  This  resolution 
was  adhered  to  in  the  race  of  immediate  danger,  and  until  the  collision 
was  inevitable. 

According  to  the  principle  of  The  Maria  Martin^  supra,  he  ought 
"to  have  adopted  every  proper  precaution  required  by  the  special 
circumstances  to  prevent  a  collision,"  without  reference  to  the  ordinary 
rules  of  navigation,  and  I  think  he  came  short  in  this  respect  in  not 
porting  his  helm  and  bringing  his  vessel  into  the  wind. 

I  have  not  overlooked  the  reasons  which  the  captain  of  the  Victoria 
has  given  for  not  doin^  so,  viz.,.  that  he  was  so  near  the  shore  that  there 
was  danger  of  his  getting  on  the  breakers. 

The  weight  of  the  testimony  was  against  this  view  of  their  situation. 

He  acknowledged  that  he  had  gone  about  and  had  run  at  least  two 
or  three  lengths  of  his  vessel  berore  the  collision  took  place.  Other 
evidence  located  them  nearer  the  middle  of  the  channel.  But  considering 
the  daylight,  the  calm  weather,  the  state  of  the  wind  and  of  the  tide, 
there  appears  from  his  own  <  admissions,  room  enough  to  have  brought 
the  Victoria  in  stays  without  peril.  It  hence  results  that  the  owner  of 
the  Victoria  should  equally  divide  the  damage  caused  by  the  collision 
with  the  Hazel  Dell,  which  was  also  in  fault. 

This  view  of  the  case  renders  it  unnecessary  for  me  to  consider  whether 
the  claim  of  the  respondent  for  damage  for  the  detention  of  his  vessel 
should  be  allowed.  That  question  will  properly  arise  when  the  defence 
prevails,  and  when  the  judgment  of  the  court  fixes  no  blame  on  the 
management  of  the  defendant's  vessel. 

A.  FlanderSy  Esq.,  of  Mount  Holly,  for  the  Hazel  Dell. 

Elias  L.  Boudimt,  Esq.,  of  Philadelphia,  for  the  Victori|u 
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Court  of  Common  |)Ua0,  {)l)Uabd})t)ta. 

[Leg.  lot,  Vol.  S2,  p.  12.] 

Exceptions  to  Auditors'  Report  in  the  Matter  of  the  381  Trust. 

1.  The  trustees  of  the  <igaregaU  fund^  beinsr  the  legal  holders  of  the  noteii,  payment 

whereof  was  intended  to  be  secured  by  the  381  truttf  are  entitled  to  the  balance  in 
hands  of  the  accountant. 

2.  The  claims  of  Morris  A  Nicholson's  representative  are  settled  in  HaUetfa  Appeal. 

adrersely  to  the  claimant,  because  Morris  &  Nicholson  never  ytaa  Greenleaf 
for  the  snares,  and  cannot  acquire  an  equitv  upon  presumption  or  payment  from 
lapse  of  time.  If  such  payment  could  be  shown  to  have  been  made  Dy  Morris  & 
Nicholson,  it  would  be  otherwise. 

Opinion  delivered  January  2, 1875,  by 

Allison,  P.  J. — We  have  l>efore  us  the  original  and  supplemental 
reports  of  the  auditor  in  the  381  trust,  both  of  which  are  excepted  to. 

The  contest  waged  is  over  a  llind  of  $42,348.48,  which  is  claimed  by 
the  Pennsylvania  Company  for  the  Insurance  on  Lives  and  Granting 
Annuities,  as  substituted  trustee,  under  an  indenture  of  four  parts,  called 
the  aggregate  fiind  deed,  dated  the  26th  day  of  June,  1707.  This  claim 
u  resided  by  the  representatives  of  Morris  &  Nicholson,  and  tliose  who 
claim  under  them,  and  by  the  administrators  d,  b,  n.,  of  Thomas  Mayne 
Willing,  and  Thomas  Willing  Francis,  the  holder  of  $257,000  of  drafts 
secured  by  the  381  trust,  and  by  owners  of  shares  in  tlic  North  America 
Land  Company. 

The  present  fund  arises  wholly  from  the  proceeds  of  one  kind  of  col- 
hiteral,  to  wit:  6,119  shares  in  the  North  America  Laud  Company, 
assigned  by  James  Greenleaf,  for  the  use  of  the  holders  of  certain  notes 
specified  in  schedules  D.  E.  L.  and  G.,  of  the  381  deed.  In  the  settle- 
ment of  the  estate  of  that  company  these  shares  were  awarded  to  the 
381  trust 

We  do  not  propose  to  restate  in  detail  the  histonr  of  the  North  Amer- 
ica Land  Company,  founded  on  the  20th  day  of  February,  1795,  by 
R  >bert  Morris,  John  Nicholson  and  James  Greenleaf.  Suffice  it  to 
say,  that  the  capital  of  the  company  in  the  articles  of  the  association  is 
represented  as  consisting  of  6,000,000  of  acres  of  land,  represented  by 
30,000  shares  of  stock,  every  owner  of  a  share  to  be  a  member  of  the 
company.  Six  per  cent,  dividends  were  guaranteed  by  Morris,  Nich- 
olson and  Greenleaf,  and  to  secure  the  fulfilment  of  this  stipulation  of 
the  23d  section  of  the  articles  of  association,  each  of  them  agreed  to 
deposit  3,000  shares,  making  in  all  9,000  shares. 

The  three  parties  to  the  articles  of  association  failed  from  the  first  to 
carry  out  the  obligations  assumed  by  them ;  less  than  4,500,000  acres 
of  land  were  conveyed  to  the  trustees,  but  the  shares  issued  amounting 
to  22,365  were  founded  on  this  original  basis  of  200  acres  to  the  share. 
This  resulted  in  a  corresponding  reduction  of  the  number  of  shares 
deposited  to  secure  the  six  per  cent,  annual  dividend. 

On  the  28th  day  of  Mav,  1796,  Greenleaf  sold  to  Morris  &  Nichol- 
son his  entire  interest  in  tne  company  for  $1,150,000,  one-half  payable 
in  negotiable  orders  drawn  by  Morris  on  Nicholson,  to  Greenleaf 's 


Digitized  by  Google 


298 


PHILADELPHIA  REPORTS. 


order,  and  the  other  half  payable  in  orders  of  like  character,  drawn  by 
Nicholson  on  Morris.  It  was,  however,  agreed  that  Green  leaf  should 
not  be  reqnired  to  transfer  his  shares  thus  sold,  until  the  said  orders 
were  paid,  and  in  p<iint  of  fact  they  never  were  transferred  to  Morris  & 
Nicholson,  or  cither  of  them.  Greenleaf,  however,  by  himself  and  by 
his  agents  pledged  said  orders  for  his  individual  benefit ;  a  portion  of 
them  were  assigned  to  George  Simpson,  in  trust  for  the  security  of  one 
Edward  Fox,  by  indenture,  dated  September  30,  1796.  This  deed  is 
known  in  the  present  controversy  as  the  391  deed. 

On  the  same  day  Greenleaf  executed  another  deed  to  tlie  same  grantee, 
as  trustee,  for  the  benefit  of  all  persons  holding  or  interested  in  said 
orders,  Avhich  he  had  received  from  Morris  &  Nicholson.  This  is  called 
the  S81  trust;  both  these  trusts  taking  their  designation  from  the  page 
of  book  in  which  they  are  recorded.  By  this  last  mentioned  deed,  the 
property  recited  therein,  b*)th  real  and  personal,  was  to  be  held  for  the 
security  of  the  orders  of  Morris  &  Nicholson,  including  shares  of  the 
company  agreed  to  be  delivered  by  Morris  &  Nicholson  to  Greenleaf,  to 
secure  their  notes  and  obligations,  with  power  of  sale  on  the  non-pay- 
ment of  any  of  said  notes,  and  the  duty  of  applying  proceeds  of  such 
sales  to  the  discharge  of  such  obligations. 

The  notes  were  not  paid,  nor  were  the  shares  of  Greenleaf  trans- 
ferred, who,  on  the  8th  of  March,  1797,  by  several  assignments,  conveyed 
to  the  successors  of  George  Simpson,  under  the  381  deed,  2,545  shares 
of  the  company,  the  balance  of  the  10,000  shares  to  which  he  claimed 
to  be  entitled,  for  which  shares  certificates  had  not  been  issued,  subject 
to  the  conditions  and  appropriations  contained  in  the  381  deed. 

By  other  assignments  of  same  date,  he  transferred  to  the  same  trus- 
tees, 2,485  shares,  the  one-third  part  of  7,455  shares,  which  had  been 
transferred  to  Thomas  Willing  and  others,  in  trust  to  secure  the  pay- 
ment of  the  six  per  cent,  dividends  to  the  members  of  the  company. 
These  transfers  were  also  made  subject  to  the  conditions  and  appropria- 
tions specified  in  the  381  deed.  The  whole  number  of  shares  transferred 
to  Pratt  and  others,  trustees,  under  the  381  deed,  was  6,119,  and  thus 
mutters  stood  until  the  26th  day  of  June  of  the  same  year,  when  the 
"  aggregate  fund  deed  "  was  executed  by  and  between  James  Greenleaf, 
of  the  first  part ;  Edward  Fox,  of  the  second  part ;  Morris  &  Nicholson, 
of  the  third  part ;  and  Pratt  and  his  associate  trustees  under  the  381 
deed,  of  the  fourth  part.  A  careful  consideration  of  the  contents  of  this 
deed  is  required  in  order  to  understand  its  true  intent  and  meaning, 
and  in  order  to  arrive  at  a  correct  conclusion,  as  to  the  rights  and  duties 
of  the  several  parties  thereto,  as  well  as  of  those  who  claim  under  or 
against  the  said  deed.  It  first  recites  the  indenture  execute<l  by  Green- 
leaf, known  as  the  391- deed,  and  to  avoid  confounding  it  with  the  381 
deed,  this  explicit  language  is  used:  "And  it  is  to  be  distinguished  in 
this  indenture,  from  a  deed  of  the  same  date,  from  the  same  James 
Greenleaf  to  George  Simpson,  recorded  in  the  same  oflice,  in  same  deed 
book  in  page  No.  381,  and  which  said  last  mentioned  deed,  and  property 
therein  mentioned,  is  not  included  herein,  nor  influenced  in  any  degree, 
nor  f«>rnis  any  part  of  this  indenture."  It  then  recites  another  deed  of 
the  11th  day  of  October,  of  the  same  year,  execute<l  by  Greenleaf,  con- 
veying certain  real  estate,  notes  and  acceptance  to  George  Simpson, 
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upon  certain  trusts  and  conditions  therein  mentioned,  and  another 
indenture  of  four  parts,  dated  in  or  about  the  23d  of  March,  1797,  by 
which  the  said  Simpson  conveyed  to  Pratt  and  his  associates,  certain 
specified  real  estate  and  notes,  in  trust  for  purposes  set  out  in  the  deed. 
The  fact  is  then  stated  that  the  parties  of  the  fourth  part  are  possessed 
of  other  notes  and  acceptances  of  Morris  A  Nicholson,  indorsed  by  Green- 
leaf,  which  they  had  purchased  for  the  use  of  the  trusts,  in  them  reposed  by 
the  indenture  from  Simpson :  to  forward  the  objects  mentioned  in  the  deed 
of  Simpson  to  Pratt  and  others,  Morris  &  Nicholson  granted  to  Pratt 
et  a/.,  the  trustee  aforesaid,  lands  and  tenements,  scjuares  and  parts  of 
squares,  and  lots  of  ground  belonging  to  Morris  &  Nicholson,  in  the  city 
of  Washington,  District  of  Columbia,  subject  to  subsisting  liens :  In  trust 
to  pa^  past  and  future  costs  of  the  several  trusts ;  to  pay  the  amounts 
mentioned  in  the  deed  as  due  to  one  Daniel  Carroll,  and  to  the  com- 
missioners of  the  city  of  Washington,  and  all  notes  and  other  engage- 
ments made  by  Edward  Fox  for  Green  leaf,  amounting  to  about  $900,000, 
together  with  the  sum  of  $4,725,  paid  by  Pratt  and  others,  named  in  the 
purchase  of  certain  notes  of  Morris  &  Nicholson,  for  the  benefit  of  the 
trust.    The  resulting  trust  was  for  the  benefit  of  Morris  &  Nicholson. 

These  constitute  all  the  uses  declared  in  the  aggregate  fund  deed,  but 
there  is  inserted  a  clause,  which,  in  the  judgment  of  the  auditor,  is  most 
material  in  determining  the  question  before  him,  which  was  one  purely 
of  distribution,  not  one  of  absolute  or  ultimate  ownership  of  the  fund; 
this  is  true  so  far  at  least  as  the  trustees  of  the  aggregate  trust  deed  are 
concerned,  who  can  hold  only  for  those  who  may  be  entitled  to  take 
under  them,  and  the  auditor  has  decided  no  more  than  this  in  award- 
ing the  fuud  to  said  trustees.  The  clause  of  the  deed  referred  to  is  an 
agreement  on  the  part  of  Morris  &  Nicholson,  made  with  Pratt  and  his 
co-trustees,  "  that  the  several  notes  and  acceptances  hereinbefore  men- 
tioned, indorsed  by  James  Green  leaf,  and  now  held  by  them,  or  by  any 
other  ppersons  for  their  use,  amounting  to  8831,500,  a  particular  list  of 
all  which  notes  and  acceptances  is  hereto  annexed,  shall  be  considered 
as  real  bona  fide  debts,  of  them  the  said  Robert  Morris  and  John  Nichol- 
son jointly  and  severally,  without  any  plea  of  defalcation  or  set  off,  in 
law  or  in  equity,  and  that  all  securities  of  every  kind  heretofore  given  by 
them,  or  either  of  them,  for  the  securing  the  payment  of  the  said  notes 
and  acceptances,  or  any  of  them,  are  hereby  confirmed  and  made  good 
and  valid,  to  all  intents  and  purposes,  so  far  as  the  same  relates  to  the  said 
notes  and  acceptances,  and  no  further."  This  is  followed  by  a  reserva- 
tion of  all  questions  of  liability  or  indebtedness  connecte<i  with  said 
notes  and  acceptances,  as  between  Morris  &  Nicholson  and  Greenleaf. 

The  auditor,  in  his  first  report,  recognizing  the  fact  that  the  present 
accountant  is  the  true  successor  of  the  original  trustee,  under  the  381 
deed,  awards  the  fund  in  dilute,  being  the  proceeds  of  6,119  shares  of 
the  North  America  Land  (Jompany,  ta  the  accountants,  they  having 
succeeded  to  the  management  of  the  aggregate  fund  trust,  and  this  de- 
cision is  founded  upon  the  conclusion,  that  these  6,119  shares  have  been 
judicially  awarded  to  this  trust,  and  to  the  immediate  predecessors  of  the 
accountant* or  trustees,  upon  a  state  of  facts  which  have  been  judicially 
ascertained.  This  conclusion  is  grounded  upon  the  case  of  ]ifoss*s  Ap* 
peal,  and  Halsey's  Appeal,  7  Wright,  23.    The  Supreme  Court  having 
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there  decided  that  nothing  short  of  a  tall  compliance  on  the  part  of  tlie 
claimants,  Morris  &  Nicholson,  or  those  who  claim  under  them,  to  wit, 
payment  of  acceptances  given  for  the  purchase  of  the  interest  of  Green- 
leaf,  would  entitle  them  to  a  decree  for  a  specific  performance,  au<i 
that  the  agreement  was  in  no  sense  a  pledee  of  stock,  to  be  recovered 
on  proof  that  the  debt  for  which  it  was  pedged  was  presumed  to  be 
paid  by  lapse  of  time,  or  barred  by  the  statute. 

The  auditor  quotes  from  the  opinion  of  the  court  which  determines 
the  leeal  relation  of  the  parties  in  that  transaction.  **  The  only  equitable 
right,'  say  the  court,  "  which  Morris  &  Nicholson  could  have  to  demand 
the  stock,  must  have  arisen  out  of  payment  Nothing  less  could  have 
entitled  them  to  specific  performance.  In  fact,  they  never  did  pay;  it 
is  not  pretended  that  they  did,  unless  indirectly,  through  what  is  called 
the  aggregate  fund  deed,  and  after  a  careful  investigation,  we  have  been 
uupble  to  discover  any  evidence  that  the  drafts  were  ever  actually  paid 
or  in  any  manner  satisfied.'' 

The  case  stoml  before  the  auditor  upon  the  same  evidence,  as  that 
which  was  before  the  Supreme  Court,  and  as  to  which  the  above  opinion 
was  expressed. 

But  in  tlie  above  statement  by  the  Supreitte  Court,  the  case  does  not 
seem  to  b3  put  as  strong  against  the  claimants,  under  Morris  &  Nichol- 
son, as  it  might  have  been ;  they  seem  to  have  at  this  point  overlooked 
the  most  clear  and  positive  admission  of  Morris  &  Nicholson,  which 
appears  in  the  clause  last  cited  from  the  aggregate  fund  deed,  in  which 
a  then  present  iudebterlness  of  Morris  &  Nicholson,  for  $831,500  of 
notes  and  acceptances,  is  most  clearly  confessed  by  them,  and  an  ad- 
missioa  that  as  to  the  liolders  of  those  notes,  which  are  scheduled,  they 
have  10  dr^fjnco  in  law  or  in  equity.  Nor  is  it  to  be  forgotten,  that  one  of 
the  principal  objects  to  bo  accomplished  by  the  creation  of  the  aggregate 
fund  trust,  was  to  provide  for  the  satisfaction  of  these  very  notes  and 
acceptances,  which  were  then  held  by  the  predecessors  of  the  present 
trustee  and  accountant 

To  the  conclusion  of  the  auditor  awarding  the  fund  in  the  hands  of 
the  accountants  to  the  aggregate  fund  trust,  exception  is  taken  on  various 
grounds,  and  by  difilrent  parties.  Much  stress  is  laid  on  the  clause  of 
the  aggregate  fund  deed,  which  excludes  the  381  deed  and  property 
therein  mentioned  from  the  operation  of  the  aggregate  fund  deed,  but 
as  we  have  seen  by  quoting  the  express  objects  to  be  accomplished  by 
the  creation  of  the  latter  trust  to  what  it  applied,  this  clause  can  lie 
regarded  in  no  other  light,  than  as  guarding  by  express  terms  of  exclu- 
sion, the  381  deed  from  all  benefit  of  the  trust  created  by  the  aggregate 
fund  deed.  It  is  no  more  than  declaring,  that  the  propertv  set  apart 
in  the  aggregate  fund  deed,  for  certain  specified  objects,  wholly  separate 
and  distinct  from  those  which  the  381  trust  was  created  to  secure,  shall 
not  be  applied  to  the  381  trust.  The  mistake  of  the  exceptants  under 
this  head  of  objection  is,  in  supposing,  that  such  is  the  effect  of  the  award 
of  the  auditor,  which  is  founded  solely  on  the  fact  that  the  trustees 
under  the  aggregate  fund  trust,  are  the  legal  holders  of  the  notes  and 
acceptances,  produced  by  them,  to  secure  the  payment  of  which,  the 
6,119  shares  of  stock  were  set  apart  by  Greeuleaf.  For  whose  benefit 
they  hold  is  another  question,  which  can  hereafter  be  raised  at  the  proper 
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time,  and  in  the  proper  forum.  No  presumption  of  payment  of  these 
notes  arises  from  the  fact  that  they  are  in  the  hands  of  tlie  present 
accountants,  who  are  trustees  of  the  aggregate  i'und  iruii ;  this  position 
is  fully  answered  by  the  restatement  <»t  the  iact,  that  wheu  the  aggre- 
gate fund  deed  was  executed,  Morris  &  MichoUtm  recognized  the  exist- 
ence of  the  notes  as  well  as  their  entire  obligation  to  pay  the  same,  and 
that  they  were  as  to  the  holders,  the  predecessor  of  the  present  account- 
ants wholly  without  defence. 

It  is  also  contended  against  the  report,  that  certain  of  the  exceptants 
have  had  no  day  iu  court;  the  auditor,  J.  A.  Phillips,  having  disniissetl 
their  claim  for  want  of  jurisdiction,  holding  that  the  proper  tune  to  pre- 
sent it  would  be  on  the  settlement  of  the  present  account  oi'  the  38  L 
trust  The  report  of  auditor  Phillips  was  confirmed  by  the  Court  of 
Common  Pleas,  and  this  it  is  now  contended  has  lefl  them  without  a 
hearing  upon  the  merits.  But  the  whole  case,  including  the  voluminous 
testimony  taken  before  the  auditor,  went  up  to  the  Supreme  Court,  and 
was  fully  considered  in  HalsA^B  and  Mos$  $  Appeal^  7  Wrisht,  23.  No 
one  who  reads  the  lengthy  and  well-considered  opinion  in  that  case  can 
doubt  that  it  was  considered  in  the  court  upon  its  merits ;  it  is  decided 
on  no  technical  ground,  but  on  the  broad  principle  that  the  present  ex- 
ceptants are  without  merit ;  that  they  have  no  standing  as  claimants  for 
proceeds  of  6,119  shares  of  stock,  until  they  prove  actual  payment  of 
the  notes,  and  this  the  Supreme  Court  say  they  have  not  done.  The 
contract  of  May  28,  1796,  is  held  to  be  not  a  sale  absolute  for  notes, 
with  a  pledge  of  the  shares  as  security,  but  an  executory  contract  to  sell, 
and  is  incapable  of  any  other  construction.  The  power  of  the  Supreme 
Court  to  go  into  the  merits  of  the  questions  as  to  which  the  auditor  and 
court  below  had  decided  thej  were  without  jurisdiction,  is  denied  ;  and 
all  that  that  court  have  said,  under  thb  head,  in  Halsev^a  Appeal,  is 
characterized  as  mere  obiter  dictum.  We  are  invited  iu  the  argument 
submitted,  to  hold  that  the  Supreme  Court  having  no  jurisdiction,  its 
decision  of  the  381  trust  is  neither  conclusive  in  law  nor  in  fact,  and  is 
coram  non  juiice.  To  sustain  this  doctrine,  counsel  has  cited  17  S.  & 
R.  292  ;  2  Wright,  459 ;  1  Barr,  132 ;  2  Jones,  355.  But  we  do  not 
feel  free  to  adopt  this  suggestion,  and  thus  disregard  the  decision  of  the 
Supreme  Ct)urt,  and  hold  that  it  can  have  no  judicial  weight  with  this 
court  iu  now  deci<ling  the  question."  We  prefer  that  the  tribunal  which 
decided  HiUeifs  Appeal  should  themselves  first  adopt  this  view,  if  the 
reasoning  pressed  upon  our  consideration  be  well  grounded.  Several 
positions  were  taken  nefore  the  auditor  by  the  counsel  representing  Hal- 
aey,  admiuistrator  d,  b.  n.  of  John  Nicholson,  deceased,  which  are  stated 
by  the  au<Utor  in  his  report  to  be:  1.  Greenleaf,  represented  by  the 
accountants,  must  make  good  to  Morris  &  Nicholson  the  10,000  shares 
which  he  sold  to  them,  or  restore  to  them  their  drafts.  2.  He  must  pay 
them  the  $25,000,  which  he  agreed  to  pay  by  the  articles  of  May  28, 
1796,  the  same  under  which  he  agreed  to  sell  all  his  interest  to  Morris 
&  Nicholson,  in  the  land  company,  for  $1,150,000,  less  $4,738.  3.  The 
trustee  must  account  for  the  difference  between  6,119  and  10,000  shares. 
The  auditor  does  not  in  his  report  reply  in  detail  to  these  several  posi- 
tions taken  in  behalf  of  the  administrator  of  John  Nicholson,  deoea<«ed, 
but  says,  the  various  views  pressed  on  behalf  of  Morris  &  Nicholson 
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seem  to  begin  and  terminate  in  what  substantially  amounts  to  a  claim 
of  performance  by  them,  of  the  terms  of  the  articles  of  agreement  of 
sale  between  them  and  Greeuleaf.  But,  that  these  had  not  been  per- 
formance, was  settled  in  Halsey^e  Appeal^  and  there  has  been  no  attempt 
to  show  the  contrary  in  point  of  fact  up  to  this  time;  all  subsequent 
effort,  if  such  has  been  made,  has  brought  no  fact  to  the  front  which 
even  tends  to  show  actual  payment,  and  the  Supreme  Court  have  said 
that  to  set  up  a  presumption  of  payment  will  not  suffice.  In  further  sup- 
port of  the  views  of  this  exceptant,  an  equitable  ground  is  assumed  ; 
that  Greenleaf,  having  taken  to  himself  the  benefit  of  the  $1,150,000 
of  notes,  those  claiming  under  him  should  be  postponed  to  the  claim  of 
Morris  &  Nicholson,  who  have  never  derived  one  cent  of  profit  from 
what  they  thus  bought  and  paid  for.  But  what  did  they  pay?  Promises 
which  they  never  fulfilled ;  worth  up  to  this  hour  to  the  holders  just  the 
value  of  the  several  pieces  of  paper  on  which  they  are  written. 

The  answer  to  this  position  of  this  exceptant  is,  that  if  Morris  & 
Nicholson  claim  an  equitable  enforcement  of  the  agreement  with  Green- 
leaf,  they  must  first  do  equity.  Tht»re  can  be  no  enforcement  <»f  specific 
performance  till  the  party  asking  relief  shows  performance,  or  the  lender 
of  it  on  his  part.  This  is  what  the  Supreme  Court  has  already  settled 
in  this  case  as  applicable  to  this  very  demand  ;  recognizing  the  justice 
of  this  decision,  we  have  neither  the  disposition  nor  the  power  to  dispute 
or  overthrow  it.  It  stands  in  the  way  of  this  exceptant,  so  that  he 
cannot  advance  a  single  step  in  furtherance  of  either  of  his  propositions 
until  he  removes  this  barrier.  To  every  demand  which  he  may  make, 
until  this  is  done,  the  conclusive  answer  is,  that  as  a  condition  pre- 
cedent to  the  enforcement  of  a  transfer  of  stock  to  you,  you  promised  to 
pay  your  notes  and  engagements,  and  this  you  have  not  done;  and  the 
express  agreement  further  was,  that  James  Greenleaf  was  not  to  transfer 
until  you  did  pay.  Neither  does  the  resulting  trust,  in  favor  of  Morris 
&  Nicholson,  become  eflTective  until  the  notes  which  the  stock  was 
assigned  to  protect  have  been  paid. 

The  auditor  recognizes  the  claim  of  the  trustees  of  the  aggregate 
fund  deed  as  the  holders  of  $076,500  of  the  notes  produced  by  them, 
and  rejects  the  claim  set  up  by  said  trustees  to  other  notes  amounting 
to  6129,000,  because  they  were  neither  produced  nor  shown  to  be  in 
the  actual  or  constructive  possession  of  the  claimants.  In  this  we  think 
he  decided  correctly,  the  recognition  of  these  $129,500  of  notes  in  the 
deed  of  June  26,  1797,  does  not  of  itself  show -title  in  the  trustees 
of  that  deed. 

For  the  reasons  stated  by  the  auditor,  we  agree  with  him  in  the  rejec- 
tion of  the  claim  of  the  administrator  d,  6.  n.  of  Thomas  Mayne  Willing 
and  Thomas  Willing  Francis.  The  auditor  could  not  with  the  afiidavit 
of  Tliomas  W.  Francis  before  him,  taken  before  the  commissioners 
nametl  in  the  commission  of  bankruptcy,  do  otherwise  than  hold  that 
the  securities  in  the  possession  of  Willing  &  Francis  had  been  sold  by 
them,  and  that  there  is  not  suflScient  evidence  to  justify  him  in  finding 
as  a  matter  of  fact,  that  the  title  to  the  acceptance  was  subsequently 
acquired  by  the  firm. 

Nor  can  we  sustain  the  exceptions  filed  by  certain  shareholders  in  the 
North  America  Land  Company,  represented  by  Mr,  Wain.    The  excep- 
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tiou  is,  that  the  whole  fund  should  have  been  awarded  to  the  share- 
holders of  said  company,  and  not  to  the  trustees  of  the  aggregate  fund 
trust;  but  if  we  understand  the  grounds  upon  which  this  claim  is  based, 
it  is  that  the  conditions  on  which  the  381  trust  was  executed,  never 
having  been  complied  with,  the  property  did  not  pass  under  the  deed, 
nud  it  should  go  to  shareholders  other  than  Morris  &  Nicholson,  under 
ths  decision  of  the  Supreme  Court  in  Hahey^s  Appeal^  7  Wright,  as  to 
the  efilict  of  the  covenant  of  guarantee.  If  this  is  the  basis  on  whicli 
this  claim  rests,  the  decision  in  10  P.  F.  Smith,  \vhicli  swept  away  this 
covenant,  would  seem  to  take  from  this  claim  all  the  support  it  ever 


But  the  alleged  non-execution  of  the  381  trust  cannot  avail  to  set 
that  trust  aside  as  far  as  Morris  &  Nicholtion  are  concerned,  and  n  in- 
state them  in  the  position  in  which  they  stood  before  the  381  died  wjis 
executed.  They  subsequently  became  parties  to  the  aggregate  fund  deid, 
which  recognizes  the  existence  at  that  date  of  the  381  deed,  and  the 
appropriation  of  property  therein  mentioned  to  the  uses  of  that  trustl 
It  is  too  late  to  raise  such  a  question  as  this  after  actual  and  presumed 
ratification  by  M  )rris  &  Nicholson,  or  to  hold  that  by  reason  of  an 
assumed  non-execution  of  that  trust,  Morris  &  Nicholson,  though  rein- 
stateil,  are  to  be  postponed,  to  the  other  shareholders  of  the  company. 

These  are  all  the  questions  wiiich  present  themselves  upon  the  first 
report  of  the  auditor  on  the  381  trust;  when  they  were  first  called  for 
argument,  and  indeed  after  the  argument  had  somewhat  progressed,  it 
was  suggested  that  an  appeal  was  pending  in  the  Supreme  Court  upon 
exceptions  to  the  decision  of  the  Common  rleas  upon  the  report  of  John 
M.  Collins,  Esq.,  auditor  appointed  to  distribute  the  balance  appearing 
on  the  second  account  of  James  Duiulas,  surviving  trustee  of  the  North 
Am3rica  Land  Company.  It  was  ngreed  to  by  counsel,  that  the  ex- 
ceptions should  stand  over  until  the  decisions  of  the  Supreme  Court 
should  be  mad?.  After  that  decision  had  been  announced^  which  fa 
reported  in  IngersolCs  and  Dat&t^  Appeal^  10  P.  F.  S.  247,  the  following 
order  was  made:  "It  fa  ordered  that  this  report  (upon  which  we  have 
just  remarked)  be  remitted  to  the  auditor,  to  enable  parties  supjmsed  t6 
1)3  affvjcted  by  the  decision  of  the  Supreme  Court,  to  be  heard,  etc., 
with  out  the  court  expressing  any  opinion  upon  the  question  whether  the 
rights  of  the  exceptants  are  affected  by  said  d('ci8ion."  The  whole  case 
then  went  back  to  the  present  auditor,  which  opened  before  him  for 
argument  the  questions  upon  which  he  had  originally  passed.  The 
auditor,  however,  upon  the  making  up  of  his  second  report,  correctly 
construes  the  order  of  re-referenco  as  raising  before  him  the  question  iU- 
tended  by  the  court,  namely,  to  inquire  and  determine  whether  or  not, 
if  the  decision  in  10  P.  F.  S.  had  been  mnde  before  the  conclusion  of 
the  audit,  or  the  filing  of  his  report,  it  would  have  had  such  legal  hear- 
ing upon  the  subject  before  the  auditor  as  to  require  a  modification  of 
the  conclusicms  as  stated,  or  the  award  as  made  by  him.  Resting  on 
this  conclusion,  the  auditor  proceeded  to  examine  IngersoWs  and  Dales' 
Appeal,  in  order  to  ascertain  what  it  is  that  is  therein  adjudicated,  so  as 
to  reach  a  conclusion  as  to  the  eflfect  of  that  decision  upon  the  award 
which  he  had  made  in  his  first  report. 
Under  the  original  articles  of  association,  whereby  the  company  was 
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constituted  in  1795,  the  Younders,  as  previously  stated,  agree  that  the 
dividends  of  the  company  shall  not  be  less  than  six  per  cent  per  annum 
in  every  year.  For  the  payment  of  which,  they  made,  as  they  sup- 
posed, ample  provision,  and  made  themselves  personally  responsible  to 
make  good  any  deficiency  arising  from  the  sales  of  land  to  secure  the 
payment  of  the  dividend  of  six  per  cent  to  the  shareholders.  In 
HaUey's  and  Mom's  Appeal^  7  Wright,  23,  the  Supreme  Court  in  1862 
decided  that  this  guarantee  imposed  an  annually  recurring  obligation  as 
long  lived  as  the  association  itself.  That  as  it  was  a  fundamental  article 
of  the  association,  constituting  a  part  of  the  original  contract  between 
the  founders  of  the  company  and  the  shareholders,  it  was  not  avoided 
by  long  disuse  and  non-claim.  In  IngersolTs  and  DcUea'  Appeal,  the 
court  held  that  the  agreement  organizing  the  company,  provided  for  a 
change  in  the  articles  which  was  afterwards  duly  and  properly  made, 
and  tliat  the  pledgors  were  not  bound,  unless  it  clearly  appear^  that 
they  had  agreed  to  transfer  or  carry  over  into  the  organization  as 
changed,  their  original  guarantee. 

The  power  to  effect  a  change  in  the  articles  of  association,  and  the 
fact  that  they  were  materially  changed  by  a  vote  of  the  shareholders, 
was  overlooked  by  the  court  in  Hcusey's  Appeal^  7  Wright,  and  it  was 
there  held  that  as  Morris  &  Nicholson  claimed  under  the  original 
fundamental  articles  which  included  the  six  per  cent  guarantee,  they 
were  bound  thereby,  and  that  by  no  act  of  theirs  could  they  deprive 
those  who  obtained  certificates  from  them,  of  the  right  to  receive  out  of 
the  funds  of  the  company,  the  dividends  which  those  articles  assured  to 
them. 

This  six  per  cent,  guarantee  clause  having  afterwards  been  decided  to 
have  no  present  standing  in  the  case,  the  question  presented  itself  in 
what  manner  does  the  last  decision  of  the  Supreme  Court  afiect  the 
questions  which  arose  upon  the  report  of  the  auditor  under  the  381 
trust?  Tlie  auditor  makes  reply  to  this  incjuiry,  by  saying  that  it  no- 
where appoars  in  his  report  that  in  determining  between  the  respective 
claims  of  Morris  &  Nicholson  on  the  one  hand,  and  the  aggregate  fund 
on  the  other  hand,  he  was  influenced  by  any  considerations  connected 
with  the  existence  or  non-existence  or  effect  oi  the  six  per  cent  guaran- 
tee clause.  An  examination  of  the  report  fully  sustained  this  assertioD. 
Nor  does  the  opinion  in  7  Wright  rest  upon  this  clause  of  the  original 
agreement,  but  upon  the  fact  of  not  having  paid  the  notes  and  accept- 
ances given  to  Greenleaf,  who  by  the  articles  of  sale  of  his  interest  in 
the  company  to  Morris  &  Nicholson,  was  to  retain  his  stock  as  security 
for  the  payment  of  the  notes,  and  who  aflerwards  assigned  all  his  in- 
terest to  secure  his  creditors.  Until  payment  was  shown,  the  resulting 
interest  of  Morris  &  Nicholson  could  not  be  made  available  to  them, 
and  indeed  that  they  had  no  right  or  interest  in  the  shares  which 
they  had  agreed  to  purchase  from  Greenleaf  until  they  paid  thek 
notes. 

The  agreement  was  but  executory,  with  no  right  to  call  upon  Green- 
leaf to  transfer  his  interest  in  the  company  until  they  had  complied 
with  their  obligation,  and  paid  the  notes  and  acceptances,  which  were 
the  consideration  for  the  agreement  on  the  part  of  Greenleaf  to  transfer 
his  stock.    The  court  add  to  this  statement  the  conclusion  that  if  the 
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difficulty  of  which  thej  had  treated  was  out  of  the  way,  and  upon 
which  the  decision  rests,  namely,  an  entire  want  of  equitahle  or  legal 
right,  growing  out  of  the  fact  that  the  notes  still  remained  unpaid  to  the 
a^stigiiees  ot  Oreenleaf,  it  still  would  not  avail  to  carry  the  stock  to 
Morris  A  Nicholson,  because  the  entire  dividend  on  the  6,119  shares 
would  be  absorbed  by  debts  due  by  them  to  the  company,  and  in  the 
claims  of  other  shareholders  under  the  six  per  cent,  guarantee.  This 
was  but  the  statement  of  a  fact  which  the  court  held  would  arise  to 
defeat  the  claim  of  Morris  &  Nicholson,  if  the  ground  on  which  the 
decision  is  based  was  out  of  the  wav.  It  becomes -unimportant,  there- 
fore, to  this  cause  that  the  original  six  per  cent,  covenant  would  no 
longer  avail  to  defeat  the  claim  of  Morris  &  Nicholson,  unless  the  first 
and  more  material  objection,  non-payment  of  the  notes,  be  also  shown 
to  be  a  mistake  in  fact  or  in  law.  if  payment  can  even  now  be  Fhown 
diis  difficulty  will  disappear,  and  Morns  &  Nicholson,  resurreoted  in 
the  persons  of  their  legal  representatives,  will  take  the  fund  in  contro- 
versy, but  they  cannot  be  allowed  to  take  it  on  the  mere  presumption  of 
payment,  growing  out  of  the  lapee  of  time;  for  to  allow  tliis  would  be, 
as  the  court  say  in  Hahetfs  Appeal,  to  present  the  case  of  a  chancellor, 
moved  to  decree  specific  performance  of  one  who  had  not  complied  with 
his  engagements,  hut  had  remained  ouiescent  until  he  had  been  dis- 
charged by  lapse  of  time.  The  signiticant  question  is  then  asked,  was 
ever  such  a  foundation  for  an  equitv  successfully  set  up? 

For  the  reasons  stated,  we  agreed  with  the  auditor  that  the  change  of 
view  taken  of  the  six  per  cent,  guarantee  by  the  Supreme  Court,  does 
,not  affect  the  construction  of  the  agreement  of  May  28,  1796,  or  the 
deductions  from  the  evidence,  in  pursuance  of  which  that  court  in  7 
Wright,  etitablished  the  title  of  the  381  trust  to  the  shares  in  question, 
as  against  the  claim  of  title  made  in  behalf  of  the  representatives  of 
Morns  &  Nicholson.  Thus  holding,  we  dismiss  the  exceptions  and 
confirm  both  reports  of  the  auditor. 

Edtoard  S,  Ijawrence,  Esq.,  aa  counsel  ibr  John  Nicholson » ad  minis* 
trator. 

E.  IngersoU,  Esq.,  for  John  Moss,  administrator  of  Robert  Morris. 
Edward  Wain,  Esq.,  on  behalf  of  shareholders  of  North  America 
Land  Company. 

Morion  P.  Henry,  Esq.,  for  administrators  of  T.  M.  Willing  and  T. 
W.  Francis. 

diaries  H,  Hart,  Esq.,  for  one  of  the  heirs  of  Robert  Morris. 
/.  W,  M,  Newlin,  Esq.,  for  J.  C.  Heylman,  who  claims  under  Robert 
Morris. 

William  M,  Tilghman,  E,  Spencer  Miller,  and  J.  G,  Johnson,  Esqs., 
for  the  Pennsylvania  Comtmny,  etc.,  accountants,  and  as  trustees. 
20 
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[L^.  Int,  Vol.  32,  p.  40.] 

Snyder  w.  Snydbb. 

In  proceedings  in  diToree,  if  «  Mbpona  it  eenred  on  a  |)erton  residing  in  Manadia- 
•etto,  it  is  as  good  a  servioe  as  publication  of  notice  by  advertisement. 

Rule  to  show  cause  why  the  libel  filed  should  Dot  be  dismissed  and 
proceedings  quashed.    Opinion  delivered  January  28,  1875,  by 

BiDDLB,  J. — ^The  defendant  objects,  that  residing  in  Manachnsetls, 
the  subpoena  has  been  personally  served  upon  him,  instead  of  a  publi- 
cation of  notice  haVing  been  made  by  advertisement  in  a  newspaper  in 
Philadelphia.  An  advertisement  is  only  a  le»  efficacious  mode  <tf 
giving  notice,  and  when  the  better  xAmt  ia  available  and  is  resorted  to, 
it  is  certainly  no  just  cause  of  complaint.  The  act  also  says,  tbat  the 
sabpoBua  is  to  be  served  on  defendant  '*  wherever"  found,  apd  although 
there  might  be  an  argument,  in  case  there  had  been  no  personal  service, 
that  the  word  "  wherever  "  referred  to  the  limits  of  the  State,  yet  nhm 
there  has  been  actual  service,  the  defendant  is  certainly  estopped  from 
objecting  that  the  notice  was  not  given  in  a  manner  in  which  it  would 
have  been  less  likely  to  have  reached  him. 

This  rule  is  discharged. 

L,  Hirdy  Esq.,  for  plaintiff. 

J.  N,  Brown,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  82,  p.  40.] 

City  vs.  Harbison.    Same  tw.  Boist. 

In  actions  for  penalties  for  violatiiig  ordinanoes,  the  essential  parts  of  the  evideBet 

should  be  set  forth. 

Certiorari  to  Alderman  Hibberd. 

Certiorari  to  Alderman  Ma:ssey.  Opinion  delivered  January  23, 
1875,  by 

Peirce,  J. — These  were  actions  for  penalties  for  violating  the  ordi- 
nance of  September  23, 1864,  and  its  supplements,  relating  to  nuisances. 

The  records  in  both  cases  are  defective  in  not  setting  forth  the  evi- 
dence on  which  the  judgments  were  ^ven. 

It  is  not  necessary  to  set  forth  the  evidence  in  extenfo,  but  it  has 
always  been  held  that  the  essential  parts  or  particular  substance  of  the 
whole  testimony  should  be  set  forth  :  CommontoeaUh  vs.  Borden,  11  P.  F. 
Smith,  272. 

Exceptions  sustained  and  judgments  set  aside. 
Joel  Vanarsdalen,  Esq.,  for  exceptants. 

[Leg.  Int,  Vol.  32,  p.  40.] 

Smith  vs.  Fetherston. 

When  A  defendant  is  summoned  to  appear  at     o'clock,  it  is  error  if  the  transcript  sets 
forth  that  at  2  o'clock  plaintiff  appeared  and  defendant  did  not. 

Certiorari  to  Alderman  Kerr.  Opinion  delivered  January  23, 
1875,  by 

Peirce,  J. — The  fifth  and  sixth  exceptions  are  sustained.  The  de- 
fendant was  summoned  to  appear  at  11  o^clock  p.  m.   The  alderman 
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8et8  forth  in  hb  traDScript,  that  at  2  o'clock  p.  M.,  plaintiff  appeared 
and  defendant  did  not  After  hearing  he  gave  iudgment  for  plaintiff. 
Non  consUU,  but  that  defendant  appeared  at  haff'*pa9t  one  o'clock,  and 
the  alderman  was  not  there.  And  8uch  is  said  to  have  been  the  fact. 
Even  if  it  be  the  practice  to  wait  half  an  hour  for  the  parties,  it  was  the 
duty  of  the  alderman  to  be  at  his  office  at  the  hour  named  for  the  ap- 
pearance of  the  parties.  A  defendant  might  appear  at  the  hour  named, 
and  not  finding  the  alderman  there,  leave ;  perhaps,  not  knowing  of  the 
practice  to  wait  half  an  hour.  For  though  he  is  iMund  to  know  the  law, 
he  is  not  bound  to  know  the  practice. 
The  judgment  is  set  aside. 

[Leg.  Int.,  Vol.  p.  40.] 
Cloud  vs.  Tatlow. 

Wbta  the  pUintifT  saes  m  a  publio  ofieer,  the  ch*rftcter  of  the  work  done  and  male- 
riala  funiished  should  %fpmr  affirmaUvelj  on  the  record. 

Certiorari  to  Alderman  Kerr.  Opinion  delivered  January  23, 
1875,  by 

Peirce,  J. — ^Thb  was  an  action  brought  "  for  work  and  labor  done 
and  materials  furnished  to  defendant  by  plaintiff,  sealer  of  weights  and 
measures,  authorized  by  law." 

If  it  were  an  ordinary  action  for  work  and  labor  done,  the  judgment 
could  be  sustained,  but  as  the  plaintiff  sues  as  a  public  officer,  who  is 
entitled  to  compensation  fixed  by  law  for  the  services  which  he  is  author- 
ized to  perform,  it  should  appear  affirmatively  on  the  record  the  char- 
acter of  the  work  done  and  materials  furnished,  that  it  may  appear  that 
the  claim  is  authorized  by  law,  and  that  the  charge  made  for  it  is  as 
directed  by  law. 

As  the  right  of  the  plaintiff  to  do  the  work  and  charge  for  it  does 
not  depend  on  the  assent  of  the  defendant,  the  record  should  show  that 
his  claim  is  within  the  law  hy  setting  it  forth  particularly. 

Exceptions  sustained  and  judgment  set  aside. 

F.  F.  Brightly,  Esq.,  for  exceptions. 
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Ko.  1. 

[Leg.  Int,  Vol.  32,  p.  50.] 

Carroll  vs.  Hickbb. 

Eqaity  will  restraio  ft  defendant  from  earrving  on  the  bnsiDeM  of  hone^oeing  "in 
'    Qermantown  or  its  vicinity  "  when  the  derenoant  has  entered  into  an  agreement  with 
plaintiff  to  that  effect 

In  equity.    Opinion  delivered  January  26,  1875,  by 
BiDDLE,  J. — This  is  an  application  for  an  injunction  on  report  of 
roaster  to  restrain  defendant  from  carrying  on  the  business  of  horse- 
shoeing, in  violation  of  the  following  agreement : 

Having  this  day  sold  my  shop  and  lot  of  ground  on  Laurel  street, 
.  in  Germantown,  in  which  sale  is  included  the  good  will  of  the  business, 
therefore  I  hereby  bind  myself  under  my  solemn  obligation,  not  to 
begin  or  carry  on  for  my  own  benefit,  or  for  the  benefit  of  any  other 
person  other  than  the  said  Thomas  Carroll,  the  horseshoeing  business  in 
Germantown  aforesaid,  or  in  the  vicinity  thereof,  so  long  as  the  said 
Thomas  Carroll  shall  continue  in  the  said  business. 

Witness  my  hand  and  seal  this  first  day  of  February,  a.  d.  1865. 

"  Daniel  Hickes."  [Seal.] 

"Witness — Robert  Thomas." 

The  testimony  in  this  case  leayes  no  doubt  on  our  minds,  that  the 
defendant  is  violating  this  agreement  under  a  colorable  pretext,  and  is 
now  carrying  on  business  witnin  two  squares  of  the  plaintiff  The  only 
question,  therefore,  is,  whether  under  that  state  of  &cts  he  is  entitled  to 
the  relief  which  he  seeks. 

Contracts  in  partial  restraint  of  trade  have  been  held  good  in  law 
from  the  earliest  times,  and  cases  growing  out  of  them  are  found 
reported  in  the  Year  Books.  The  agreement  must,  however,  be  for  a 
consideration,  and  must  be  partial,  either  in  respect  to  time  or  place. 
It  need  not  be  restrictive  as  to  both.  In  Hitchcock  vs.  Ooker,  6  Ad,  & 
El.  438,  the  restriction  was  as  to  space,  the  time  being  unlimited,  and  it 
was  supported  by  the  court.  The  space  must  be  within  reasonable 
limits,  and  what  these  are  depends  somewhat  on  the  nature  of  the  trade 
or  business.  London  and  one  hundred  and  fifty  miles  around  it  was 
held  in  Bunn  vs.  Ouy,  4  East  Rep.  190,  to  be  a  reasonable  restriction 
on  an  attorney-at-law.  In  Proctor  vs.  Sargent,  2  Manning  &  Granger, 
20,  five  miles  from  a  certain  point  was  held  reasonable  in  the  case  of 
a  milkman.  And  in  Bolfe  vs.  Rolfe,  15  Simons*  Chancery  Rei}ort8, 
88,  twenty  miles  from  a  certain  house  in  Comhill  was  held  a  reasonable 
restriction  on  a  tailor. 

The  phrase,  "  Germantown  and  the  vicinity  thereof"  we  do  not  think 
susceptible  of  quite  as  wide  a  signification  as  the  defendant  fears  may 
be  claimed  for  it.  Philadelphia  is  in  one  sense  certainly  in  the  vicinity 
of  Germantown  ;  in  fact,  they  are  both  within  the  limits  of  one  corpora- 
tion, but  in  the  connection  in  which  the  word  'Wicinity''  is  used  in  this 
agreement,  we  should  consider  that  it  bore  the  sense  only  of  **  neigh- 
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boring  country/'  and  would  not  include  the  built-up  portions  of  a  vast 
city.  If  the  agreement  means  to  exclude  the  defendant  from  exercising 
his  trade  in  what  is  popularly  called  the  city  of  Philadelphia,  it  would 
scarcely  do  so  by  describing  it  as  an  adjunct  of  Grermantown.  The 
restriction  then  we  find  reasonable  as  to  its  limits.  It  is  alleged  further, 
that  the  agreement  is  without  consideration  and  cannot  be  supported,  the 
only  apparent  consideration  being  executed.  It  is  an  instrument  under 
seal  importing  consideration,  and  is  expressly  stated  to  have  been  made 
contemporaneously  with  the  sale  of  the  premises  and  good-will,  at  which 
time  sixteen  hundred  dollars  were  received  by  the  defendant  from  the 
plaintiff.  We  r^rd  it  as  a  part  of  the  same  transaction  and  supporti^d 
by  the  general  consideration.  It,  in  fact,  simply  made  effectual  the  sale  of 
the  good-will.  We  can  scarce!  v  suppose  the  plamtiff  would  pay  a  valuable 
consideration  for  the  good- will  of  a  ousiness  locality,  without  putting  some 
restriction  upon  the  defendant's  right  to  open  a  shop  next  door  to  him. 

This  appears  to  us,  therefore,  a  proper  case  for  the  exercise  of  the' 
equity  power  of  the  court,  as  the  continuing  violation  of  such  an  agree- 
ment could  by  no  proceedings  at  law  be  restrained  or  suitably  redressed.' 

The  decree  reported  by  the  master  we  regard  as  rather  more  extensive 
and  stringent  than  the  facts  justify;  it  will  therefore  be  confined  to 
enforcing  the  defendant  fvoro  -carrying  on  the  business  in  Qermantown 
and  its  vicinity  hereafter,  together  with  an  order  for  the  payment  of  the 
costs  of  this  proceeding. 

[Leg.  lot,  VoL  32,  p.  C6.] 

Vilas  Bank  vs.  Bullock  d  oL 

The  name  of  a  firm  of  special  partoere— "  Bullock's  Sods  "—the  special  partners 
being  brothers  of  the  general  partners,  does  not  make  them  liable  as  general  part- 
ners, the  sign  required  by  the  act  of  186S  being  properlj  exhibited. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Opinion  delivered  February  15,  1875,  by 

BiDDLE,  J. — ^The  question  which  arises  in  this  case  is,  whether  the 
partnership  averred  in  the  affidavit  of  defence  was  a  general  or  limited  one. 

This  is  to  be  determined  by  an  examination  of  our  acts  of  assembly, 
under  the  provisions  of  which  alone  can  a  limited  partnership  be 
established. 

It  is  contended  by  the  plaintiff*,  that  the  act  of  1836,  which  inaugu* 
rated  the  system  in  l^ennsylvania,  reuuired  by  the  13th  section  (see  P.  L., 
page  145),  that ''the  business  of  the  partnership  shall  be  conducted 
under  a  firm,  in  which  the  names  of  the  general  partners  only  shall  be 
inserted  without  the  addition  of  the  word  '  company,'  or  any  other 
general  term,  and  if  the  name  of  any  special  partner  shall  be  used  in  such 
form  with  his  privity,  he  shall  be  deemed  a  general  partner."  And 
that,  although  tnere  have  been  two  supplements  to  this  act,  one  passed 
in  1865,  and  one  in  1868,  they  only  alter  it  in  cases  where  there  are 
more  than  two  general  partners,  and  that  where  there  are  two  or  less 
than  two,  the  provisions  of  the  13th  section  of  the  act  of  1836  are  still 
in  force.  This  argument  is  ingenious,  and  the  law  is,  perhaps,  suscep- 
tible of  that  construction,  especially  if  we  disregard  the  spirit  of  it.  We 
thinky  however,  that  the  Legislature  intended  to  lay  down  for  the  guid- 
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ttnoe  of  the  business  community  a  rule  not  so  difficult  of  ascertainmeot 
as  this,  and  we  are,  therefore,  dispoeed  to  ooostrue  it  in  its  more  obvious 
meanine. 

The  Taw  of  1836,  in  its  13th  section,  requires,  as  we  have  seeD,  that 
the  names  of  all  the  general  partners  should  appear  in  the  firm-Dame, 
"  without  the  addition  of  the  word '  company '  or  any  other  general  term." 
The  means  by  which  the  public  were  to  be  notified  as  to  who  were  the 
general  partners  was  consequently  the  firm-name.  It  was  only  neces- 
sary to  regard  that  The  Supreme  Court,  therefore,  very  properly,  in 
Amtretos  vs.  Schott^  10  Barr,  52,  decided  that  this  was  a  vital  provision 
of  the  act,  and  that  where,  under  it,  one  special  and  two  general  part- 
ners took  the  firm-name  of  Andrews  &  Co.,  the  special  partner  was 
generally  liable. 

The  evident  awkwardness  of  these  long  firm-names  induced  the  L^;is- 
lature  to  say,  by  a  supplement  to  this  act  of  March  30,  1865,  P.  L.  46, 
that  where  there  are  two  or  more  general  partners,  the  firm-name  may 
consist  of  either  two  of  such  partners,  with  the  addition  of  the  words 
'and  company,'  but  said  partnerships  shall  put  up,  upon  some  conapio- 
uous  place  on  the  outside  and  in  front  of  the  building  in  which  it  has 
its  chief  place  of  business,  some  sign,  on  which  shall  be  painted  in  legible 
English  characters,  all  the  names,  in  full,  of  all  the  members  of  said 
partnership,  stating  who  are  general  and  who  are  special  partners."  This 

Provision,  of  course,  destroyed  entirely  the  importance  of  the  firm-name, 
t  was  not  material  how  many  names  were  in  it,  for  if  tliey  were  not  all 
in  it,  it  could  no  longer  be  relied  on.  The  provision,  tlien,  in  regard  to 
the  sign  became  the  important  one,  as  that  was  required  to  furnish  all 
the  information  regarding  the  constitution  of  the  firm. 

This  act,  however,  required  undoubtedly  that  where  there  were  "  two 
or  more  general  partners,"  the  names  of  two  at  least  should  appear  in 
the  firm-name.  It  was  to  correct  this,  which  had  now  become  an  unim- 
portant matter,  that  the  snpplemc^nt  of  February  21,  1868,  P.  L.  42,  was 
passed.  It  enacted,  "  That  the  firm-name  of  any  limited  partnership  may 
consist  of  the  name  of  any  general  partner,  with  the  addition  of  the  word 
*and  company,'  notwithstanding  the  name  of  such  general  partner  may 
be  common  to  him  and  anj  special  partner ;  but  the  said  partnership 
shall  put  up  the  sign  required  by  the  second  section  of  the  act  approved 
the  30th  of  March,  18t>5,  to  which  this  is  a  supplement."  In  other 
words,  it  abandoned  completely  the  idea  that  the  nrm-name  was  to  be 
the  test  as  to  who  were  the  general  partners,  and  reiterated  the  pro- 
vision as  to  the  sign,  which  was  evidently  to  take  the  place  of  it  for  that 
purpose. 

In  the  present  case,  there  were  two  general  partners,  Joseph  W.  Bul- 
lock and  Benjamin  Bullock,  and  two  special  partners,  George  and 
James  M.  Bullock,  who  took  the  firm-name  of  "  Benjamin  Bullock's 
Sons."  This,  it  is  contended,  made  them  all  general  partners.  As  under 
the  act  of  1868,  we  think,  the  sign  of  "  Bullock  A  Company  "  would  be 
perfectly  good,  we  do  not  think  the  one  adopted  at  all  more  indefinite, 
or  less  likely  to  excite  inquiry.  The  presnmption  would  be  that  there 
were  at  least  twostms,  and  would  naturally  lead  to  an  inquiry  as  to  their 
names,  which  would  be  given  in  the  sign.  As  the  sign  complied  pre- 
cisely with  the  pr(»visions  of  the  law,  we  do  not  see  that  the  firm-name 
alone  changed  the  character  of  the  partnership. 
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The  affidavit  also  all^^  that  the  notee  were  taken  with  a  full 
knowledge  that  Benjamin  and  Joeeph  W.Bullock  were  solely  responsible 
therelor. 

The  special  partners  advanced  one  hundred  and  fifty  thousand  dollars, 
upon  which  they  were  to  receive  legal  interest ;  provided  that  the  profits 
ot*  the  firm  should  be  sufficient  to  pay  so  much."  This,  also,  it  is  con- 
tended, made  them  general  partners,  as-  Uiey  participated  ii^,  the 
"  profits."  The  provision  that  they  are  to  receive  no  interest  on  their 
money,  unless  there  are  profits  to  pay  them  out  of,  is  certainly  of  no 
disadvantage  to  the  creditors.  If  the  provision  was  to  pay  them  in  any 
event,  perhaps  it  might  be.  It  was  not  paid  or  received  as  *'  profiu,^' 
but  as  interest  on  money  loaned.  We  cannot  see  the  force  of  this 
objection. 

The  affidavit  also  contains  an  allegation  that  the  indorsement  was 
made  in  fraud  of  the  firm,  and  not  in  the  course  of  its  legitimate  business, 
which  might,  on  a  trial  of  the  cause,  justify  putting  the  holder  to  proof 
of  consideration. 

For  these  reasons,  the  rule  for  judgment  is  discharged. 

Neu^  Keim  and  George  M,  Dallas,  Esqs.,  tor  rule. 

Jokn  O.  Jokneon  and  Samvel  Diekten^  Esqs.,  contra. 

[Leg.  Int.,  Vol.  82,  p.  90.] 

CtnzENB'  Bank  ve.  Keim. 

A  power  of  attorney  to  institute  suit,  executed  hj  the  president  of  a  bank  without 
autnority  from  the  board  of  directors,  is  not  sufficient. 

Rule  to  stay  proceedings  until  sufficient  power  of  attorney  is  filed. 

The  depositions  showed  that  the  directors  had  not  authorized  suit  by 
any  resolution ;  the  charter  directing  that  he  shall  recommend  to 
the  board  such  proceedings  as  may  be  requisite  for  the  settlement  of 
unpaid  debts. 

Opinion  delivered  Mardi  6,  1875,  by 

Allison,  P.  J. — ^The  question  here  is  as  to  the  authority  of  the  Pres- 
dent  of  the  Citizens'  Bank  of  Philadelphia,  to  authorize  a  suit  in  the 
Bame  of  the  bank  against  an  alleged  debtor  of  the  corporation. 

Corporations,  like  natural  persons,  are  bound  only  by  the  acts  of  their 
agents,  done  within  the  scope  of  their  authority,  and  the  assertion  of  a 
delegated  power  must  be  supported  by  proof  in  order  to  sustain  the  right 
to  act  for  and  in  the  name  of  a  corporation. 

It  is  true,  that  such  delegation  of  authority  will  sometimes  be  pre- 
sumed, and  a  body  corporate  held  responsible  for  the  acts  done  in 
their  name ;  but,  as  a  general  rule,  the  authority  or  agency  must  be 
made  to  appear. 

It  is  usual  for  charters  of  banking  and  insurance  companies  to  pre- 
scribe who  shall  be  the  agent  of  the  company  for  a  particular  purpose; 
and  in  mch  case  the  boards  or  persona  specified,  and  they  alone  are,  or 
can  be,  the  agents  of  or  represent  the  corporation.  It  is  not  unusual  for 
the  charter  to  contain  a  clause  conferring  express  power  on  the  directors 
to  create  all  necessary  agencies  for  carrying  on  the  business  of  the  corpo- 
ration, but  boards  of  directors  are  themselves  but  the  agents  of  the  cor- 
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poration,  only  so  far  as  they  are  authorized  directly  or  impliedly  by  the 
charter :  8  S.  &  R.  621.  It  follows  that  while  the  directors  have  Dot 
absolute  power  in  the  management  of  corporate  business,  or  in  the  dis* 
position  of  corporate  property,  yet  their  power  is  generally  by  express  or 
implied  grant  to  be  ascertained,  and  is  not  to  be  confounded  with  the 
power  of  the  officers  or  agents  of  the  corporation,  who  usually  act  in 
subordination  to  and  undef  direction  of  the  managers.  Where  the 
charter  does  not  prescribe  the  nature  and  extent  of  the  authority  given 
to  the  officers  or  agents  to  act  for  the  corporation,  k  must  be  shown  in 
the  usual  way,  by  proper  proof  of  appointment,  as  it  appears  on  the 
records  or  books  of  the  corporation,  containing  an  entry  or  resolution  of 
appointment:  Note  3,  Angell  &  Ames  on  Corp.  267,  ed.  1866. 

The  claim  which  is  here  set  up  is  made  by  tne  president  of  the  bank' 
to  appoint  an  attorney  to  institute  and  carry  on  this  suit  in  the  name  of 
the  bauk.  The  proof  is,  that  the  directors  never  authorized  him  to 
employ  an  attorney,  or  to  bring  the  suit ;  the  minutes  of  the  body  estab- 
lish this  fact.  And  it  appears  that  a  restriction  on  the  exercise  of  such, 
a  power  is  impliedly,  at  least,  plaoe<l  on  the  president  by  article  6th  of 
the  by-laws :  his  duty  is  defined  to  be,  to  have  under  his  supervision  all 
debts  which  may  remain  due  and  unpaid,  and  recommend  to  the  board 
such  proceedings  as  may  be  requisite  for  their  settlement.  The  inference 
is,  that  the  board  has  reserved  to  itself  the  power  to  institute  and  control 
all  proceedings  which  may  be  necessary  for  the  settlement  and  collection 
of  the  debts  due  to  the  corporation.  This  question  does  not,  therefore, 
stand  upon  the  precise  ground  on  which  it  was  supposed  to  rest  There 
is  no  necessity  to  look  narrowly  into  the  general  power  of  a  president  of 
a  bank  to  sue  for  the  debts  of  the  corporation.  The  authorities  upon  this 
point  are  conflicting.  In  support  of  the  proposition  affirming  the  right, 
counsel  cited  2  Metcalf,  240  ;  9  Paige,  496 ;  5  Denio,  355 ;  2  Hill,  487 ; 
5  Howard,  83.  Defendant  relied  on  1  Cush.  507 ;  28  Cowp.  556 ;  and 
2  Barr,  318 ;  Angell  &  Ames,  300,  ed.  1866. 

It  having  been  made  to  appear  by  proof,  that  the  board  of  directors 
never  authorized  the  president  to  employ  counsel,  or  to  have  suit  insti- 
tuted against  the  defendant,  who  is  himself  a  director  of  the  bank,  and 
the  by-Taws  reserving,  as  they  do,  this  power  to  the  board  of  directors, 
we  must  hold  the  letter  of  attorney  signed  by  the  president,  to  which  he 
has  attached  the  seal  of  the  corporation,  to  be  the  individual  act  of  the 
president,  and  not  the  authorized  act  of  the  corporation,  and  therefore 
imperfect  and' insufficient 


In  the  matter  of  the  petition  for  the  opening  of  Girard  Avenue  and 
Twenty-second  Street  through  the  grounds  of  Girard  College. 

A  road  jury  can  properly  consider  aU  the  disadvantages  as  well  as  advantaj^  to  the 
public  in  the  opening  of  streets,  and  it  was  not  improper  for  them,  in  this  case,  to 
consider  the  nature,  character  and  purposes  of  "Tne  Girard  College  forOrphaus," 
whose  grounds  would  be  taken,  and  whether  its  usefulness  would  be  impaired,  and 
the  benefits  it  confers  on  the  public  restricted. 


Theodore  F,  Jenkins,  Esq.,  for  plaintiff. 
Pierce  Archer,  Jr.,  Esq.,  for  defendant 


[Leg,  Int.,  Vol.  32.  p.  90.] 
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Oq  exceptions  to  report  of  the  jury.  Opinion  delivered  March  6, 
1875,  by 

BiDDLE,  J. — ^The  first  six  exceptious  to  this  report  are  the  usual  and 
formal  ones,  which  will  necessarily  be  determined  by  our  opinion,  upon 
the  reasous  set  out  more  8|>ecitically  in  the  ones  which  ibllow. 

The  seventh  exception  is  in  these  words : 

''Seventh.  Because  it  manifestly  appears  by  an  examination  of  the 
evidence  that  the  iury  decided  agaiust  the  opening  of  said  Twenty- 
second  street,  and  aid  not  report  in  fuvor  of  openiug  and  straigh teniae 
Oirard  avenue,  on  the  ground  or  tor  the  reason  that  such  opening  would 
be  improper  under  the  provisions  of  the  will  of  Stephen  Girard  and 
existing  legislation  essential  to  the  faithful  execution  of  the  trust  therein 
created,  or  that  said  opeuing  would  interfere  or  be  inconsistent  with  or 
was  forbidden  by  such  provision  or  legislation;  whereas,  their  very 
appointment  assumed  a  decisiou  by  the  court  that  the  opening  of  said 
streets  would  not  interfere  with  or  be  inconsistent  as  to  the  provisions 
of  the  will  of  Stepheu  Girard,  or  existing  legislation  upon  the  faithful 
execution  of  the  trust  therein  created." 

If  this  had  beea  established  to  our  satisfaction  we  would  have  no 
hesitation  iu  setting  aside  the  report  of  the  jury.  There  are  passages  in 
the  speeches  of  the  counsel  for  the  directors  of  the  city  trust  which 
certainly  favor  the  allegation  that  these  considerations  had  been  pressed 
upon  the  jury,  and  unless  they  are  considered  in  connection  with  other 
passages,  they  would  be  conclusive  of  that  fact.  One  of  the  counsel, , 
however,  in  his  opening  address  to  the  jury,  says :  The  Court  of  Coin- 
moo  Pleas,  upjn  the  argument  of  this  case,  have  decided  that  it  is  con* 
sistent  with  tne  trusts  of  Mr.  Girard's  will,  and  with  the  existing  l^is- 
lation  on  the  subject,  that  these  streets  shall  be  opdhed  through  the 
college  ground,  and  therefore  you  must  take  the  law  from  the  court. 
Ton  must  disregard  the  contract  contained  in  the  act  of  March,  1832; 
you  must  disregard  the  act  of  1846,  and  the  act  of  1868,  and  must  con- 
sider it  settled  now  and  hereafter,  for  all  time  to  come,  tliat  no  law  and 
DO  contract  can  protect  the  grounds  of  the  college  from  invasion  bv 
streets  opened  through  it  Such  is  the  law  by  which  you  are  bound. 
We  do  not  agree  with  this  view  of  the  law,  but  our  objections  are  not 
be  made  now  and  here.  You  are  not  to  reverse  or  impugn  the  decision 
of  the  court  under  which  you  are  now  acting."  This,  it  may  be  said^ 
would  not  be  calculated  to  induce  the  jury  to  give  a  very  cheerful 
acquiescence  in  the  views  so  laid  down,  but  it  certainly  expresses  their 
duty  with  sufficient  clearness.  The  other  learned  counsel  for  the  trust,  in 
ooiicluding  his  argument,  says, Now  that  I  may  do  justice  to  the  oourt, 
I  have  here  the  opinion,  and  I  beg  leave  briefly  to  read  a  few  extracts 
from  Judge  Finletter's  decision,  iu  order  to  show  you  that  of  which 
your  common  sense  probably  satisfies  you,  that  you  have  nothing  to  do 
with  the  matters  which  he  examined.  You  have  probably  read  this 
decisiou  of  his  Honor,  Judge  Finletter,  and  if  not,  it  is  here  for  your 
iaapection." 

This,  of  course,  was  put  more  strongly  by  the  counsel  for  the 
petitioners,  who  read  to  me  jury  apparently  the  whole  opinion  of  the 
court,  as  pronounced  by  Judge  Finletter,  so  that  it  b  not  easy  to  con- 
ceive that  the  highly  intelligent  gentlemen  who  composed  thb  jury  werQ 
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misled  fts  to  their  duty,  allboagh  the  counwl  in  other  portioDS  of  their 
addresees  made  use  of  phrases  not  quite  so  clear  in  their  meaning  as 
tboee  we  have  quoted. 

The  eighth  and  ninth  exceptions  may  be  considered  together,  and  are 
in  the  following  words : 

"  Eighth.  Because  the  question  submitted  to  the  jury  was,  whether 
the  necessities  or  convenience  of  the  neighborhood,  and  the  public,  made 
it  proper  to  open  said  streets,  and  not  to  question  whether  the  nature  of 
the  trust  in  favor  of  the  college  under  Stephen  Girard's  will,  or  the 
faitliful  execution  of  the  same,  or  the  convenience  or  advauta^  of  said 
college,  rendered  said  opening  improper,  and  yet  an  examination  of  the 
evidence  shows  clearly  that  they  decided  against  the  opening  of  said 
Twenty-second  street,  and  did  not  report  in  favor  of  opening  and 
straightening  Mid  Oirard  avenue,  because  the  nature  of  said  trust  and 
fiiithful  execution  of  the  same,  and  the  convenience  and  advantage  of 
the  said  college,  rendered  said  opening  important,  and  disregarded  the 
overwhelming  evidence,  showing  that  the  convenience  and  the  necessi- 
ties of  the  neighborhood  and  the  public  made  it  proper  to  open  the  said 
street. 

^^'Nintk.  Because  (he  jury,  notwithstanding  the  objection  of  the 
petitioners,  admitted  evidence  tending  to  show  the  disadvantages  which 
said  opening  would  occasion  the  college,  and  the  i|iterference  and  ham 
to  the  execution  of  the  trust  in  favor  of  said  college,  under  the  will  of 
Stephen  Oirard,  which  said  opening  would  cause,  when  said  evidence 
was  not  proper,  and  should  not  have  been  heard  upon  the  question 
submitted  to  the  jury." 

The  right  of  eminent  domain  or  inherent  sovereign  power  gives  the 
Legislature  the  control  of  private  property  for  puolic  use.  For  the 
right  of  property  iu  every  well-regulated  community  is  sulwervient  to 
tlie  general  welfare.  This  right  is  expressly  given  in  the  Constitution, 
Article  I,  section  10,  and  is  recognized  in  numberless  dechfions:  Bee 
PUtsbwrgh  vs.  Scott,  1  Barr,  315,  etc.  The  questions  generally  to  be 
determined  in  invoking  this  power  are  twofold :  first,  is  die  use  a  public 
one?  and,  second,  is  it  so  important  to  the  public  welfare  as  to  justify 
the  taking  of  private  property  for  it?  A  public  street  is,  of  couree,  a 
public  use,  but  before  land  can  be  taken  from  a  private  citizen  to  lay  it 
•ut,  iA  jury  must  be  satisfied  that  the  public  welfare  requires  that  it 
should  be  opened.  The  consideration,  then,  for  the  jury  in  this  case,  as 
in  ail  such  oases,  is  the  public  welfkre.  This  is  to  be  arrived  at  not 
frraa  testimony  showing  that  eertain  individuals  would  be  benefited. 
They  have  no  right  to  demand  the  land  of  their  neighbor,  even  if  they 
Want  to  give  it  to  the  public.  The  public  welfare,  and  not  the  private 
eitinen,  must  require  it,  befbre,  under  the  law,  it  can  be  taken  from  the 
rightful  owner.  The  jury  must  take  a  broad  view  of  the  advantages 
and  disadvantages  which  the  opening  of  a  street  will  cause  to  the  com- 
munity. If,  in  their  opinion,  the  disadvantages  will  outweigh  the 
advantages,  it  is  their  duty  to  refrain  from  taking  private  property  for 
Uny  such  purpose. 

Should  the  projected  street  run  through  an  almshouse,  an  asylun  for 
the  blind,  the  deaf  and  dumb  or  the  lame,  and  utterlv  destroy  it,  the 
injury  which  the  public  would  sustain  in  the  loss  of  suck  an  institution. 
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and  the  large  damages  which  the  couuty  would  have  to  pay  for  its  de- 
strucdon,  would  sui^y  be  &ir  subjects  of  consideration  ibr  a  jury.  H 
then,  the  destruction  of  such  a  building  would  be  an  elemeut  of  con- 
sideration for  the  jury,  anything  which  impaired  its  usefulness  or 
rendered  it  less  fit  for  the  purpose  for  which  it  was  constructed  would 
also  be.  ^  The  Girard  College  for  Orphans"  is  certainly  entitled  to  as 
much  consideration  for  the  benefit  it  bestows  on  the  public  as  any  of 
the  institutions  we  have  mentioned.  No  one  eertainly  oould  place  it  on 
a  higher  ground  than  the  petitioners  themselves,  for  their  counsel  no| 
only  suggest,  but  strenuously  contend,  that  it  is  so  widespreading  in  its 
benevolence  and  so  catholic  in  its  aims  that  the  L^islature  have  a  r\gh% 
to  exercise  on  its  behalf  the  right  of  emineDt  domain,  and  to  clothe  i^ 
with  authority  to  take,  for  its  own  use,  private  property  against  the  con- 
tent of  the  owners.  It  would  seem  idle  to  sav,  after  that,  that  impair-i 
ing  the  usefulness  of  such  an  institutioa  would  be  no  detriment  to  the 
poDlic.  The  pa^^an  moralists  had  no  care  for  the  poor;  they  called 
compassion  the  vice  of  the  heart,  "Miaenoardia  animt  fiiHum  eH;"  bu| 
it  is  one  of  the  great  triumphs  of  Christianity  that  it  has  not  onlv 
created  funds  for  charitable  uses  but  charity  itsel£  Can  one  contend, 
then,  with  truth,  in  a  Christian  communitv,  that  property  dedicated  to 
such  purposes,  confers  no  benefit  upon  the  public,  which  a  jury  can 
estimate,  or  which  can  stand  for  a  moment  in  the  way  of  opening 
ftreet? 

It  was  well  said  by  one  of  the  oounsel,  that  in  a  great  city  there  must 
be  an  adjustment  of  different  interests,  so  that  die  whole  shall  con- 
tribute to  one  end."  Without  these  considerations  are  r^rded,  it  is 
impossible  to  have  a  great  city.  It  cannot  be  reduced  to  the  regularity 
of  a  chess-board  without  destroying  parks,  public  squares,  and  every 
large  institution  requiring  for  its  developmeut  more  than  a  square  of 
^und.  While  a  citizen  may  require  reasonable  access  to  his  property. 
It  is  impossible  that  it  should  be  given  to  him  always  in  a  mathema- 
tically straight  line. 

We  think,  therefore,  it  was  properly  left  to  the  jury  to  consider  all  the 
disadvantagas  as  well  as  advantages  to  the  public  in  the  opening  of  these 
streets,  and  among  the  disadvantages  it  was  not  improper  for  them  to 
consider  the  nature,  character  and  purposes  of  "  The  Girard  College  for 
Orphans,"  wh<^  grounds  would  be  taken,  and  whether  its  usefulness 
would  be  impaired,  and  the  benefits  it  confers  on  the  public  restricted. 

In  re  Public  Road  in  Whitemarsh  and  Springfield  townships,  Mont- 
gomery county,  5  Ban*,  101,  the  Bupreme  G)urt  reversed  the  decision  of 
the  court  below,  fixing  the  width  of  a  public  road,  on  the  ground  that 
the  public  oould  be  accommodated  with  a  road  of  less  width,  which 
would  do  less  injury  to  private  property. '  In  that  case  it  was  the  regard 
4uB  to  private  property  upon  which  the  court  overruled  the  jury  and 
the  oonrt  below,  it  being  shown  that  the  public  benefit  would  be  more 
tiian  balanced  by  the  injury  to  the  dwelling-house  and  mill-race  of  a 
private  citizen.  It  shows  how  clearly  it  is  the  duty  of  the  jury  to 
eonnder,  not  only  all  public,  but  all  private  interests,  which  can  be 
benefited  or  injured  by  their  action. 

The  tenth  and  eleventh  exceptions  are : 
Tenth.   Because  the  jury,  before  they  reached  any  conclusion  or 
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made  any  award,  decision  or  report,  without  the  presence  or  anj  noUce 
to  the  petitioners  or  their  counsel,  called  in  before  them  and  conferred 
with  Mr.  Charles  H.  T.  CoUis,  one  of  the  board  of  city  trusts,  respond- 
ents, in  reference  to  certain  questions  about  which  they  desired  mfor- 
mation. 

Eleventh.  Because  the  jury,  after  so  conferring  with  Mr.  Collis, 
declined  to  permit  the  petitioners  or  their  counsel  to  give  their  views  in 
reference  to  what  they  conferred  with  him,  or  be  heard  at  all  on  soch 
questions." 

It  is  not  neoessarpr  for  us  to  decide  whether  we  would  receive  the 
testimony  of  a  road  juror  regarding  matters  which  had  taken  place  in  a 
jurY*room,  as  the  circumstances  to  which  exceptions  are  taken  are 
sufficiently  established  by  the  affidavit  of  General  Collis.  Although  it 
satisfies  us  that  there  was  no  intentional  impropriety,  either  on  the  part 
of  General  Collis  or  the  jury,  we,  nevertheless,  feel  great  regret  at  the 
occurrence.  The  jury  evidently  did  not  reflect  that,  although  General 
Collis  was  the  solicitor  of  the  city,  he  was  also,  as  a  member  of  the 
board  of  trusts,  a  party  to  this  proceeding.  And  General  Colli^ 
althotigh  he  appearea  before  the  jury  in  answer  to  their  summous,  seems 
to  have  made  no  statement  and  given  no  opinion  which  would  justify 
our  setting  aside  this  proeeeding.  It  was  the  irregularity  of  his  appear* 
ance  at  all  with  which  &ult  can  be  found,  and  this,  under  the  arcum* 
stances  of  the  case,  seems  to  have  arisen  from  a  misapprehension,  which 
we  think  can,  without  injury  to  any  one,  be  overlooked. 

Not  agreeing,  therefore,  with  the  petitioners  in  their  view  of  the  case, 
their  exceptions  are  hereby  dismissed,  and  the  report  of  the  jury 
confirmed. 

E,  Spencer  Miller,  Esq.,  for  the  petitioners. 
Hon,  F.  Carroll  Brewster^  for  college. 

[L^.  Int,  Vol.32,p.»S.] 

Gbubb  v8.  The  Makufactubino  Company. 

Serviee  on  a  direetor  of  a  corporation  under  the  act  of  March  17, 1856,  is  good,  where 
none  of  its  officera  reside  in  the  connty,  and  part  of  the  property  of  the  corporation 
is  in  the  county,  and  the  articles  of  association  designate  the  county  as  the  phwe  of 
its  principal  o^ce. 

Motion  to  set  aside  the  service  of  the  writ.  Opinion  delivered  March 
6,  1875,  by 

Allison,  P.  J. — ^The  return  of  the  sheriff  is  as  follows: 
Served  the  within  writ  by  leaving  a  true  and  attested  copy  of  the 
same  at  the  dwelling  of  Frederick  J.  Kimball,  a  director  of  the  said 
"The  Lancaster  Manufacturing  Company,"  in  Germantown,  wiUi  to 
adult  member  of  his  family,  the  president,  treasurer,  secretary,  and 
chief  clerk  of  said  company,  not  residing  and  not  being  found  within 
my  bailiwick,  and  a  part  of  the  property  of  said  company,  to  wit,  the 
books  and  ftirniture  of  its  principal  office,  having,  up  to  about  the  first 
day  of  November  last,  been  situated  in  my  said  bailiwick,  the  articles 
of  association  of  said  company  designating  Philadelphia  as  the  place  of 
said  principal  office,  having  been  recorded  in  said  county,  under  the 
act  of  assembly  in  such  case  provided.  This  servioe  is  made  under 
the  first  section  of  the  act  of  March  17, 1856,  Purdon,  287. 


Digitized  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  317 


The  service,  it  will  be  seen,  is  made  upon  a  director  of  the  Lancaster 
Manufacturing  Company,  at  his  dwelling-house,  iu  Ciermantown,  the 
officers  of  the  corporation  not  residing  in  the  city  of  Philadelphia. 

It  is  made  a  ground  of  objection  to  this  return,  that  as  the  defendant 
had  not  at  any  time  real  estate  iu  Philadelphia,  the  service  was  not 
warranted  by  the  act  of  assembly.  The  act  speaks  of  property  of  the 
defendant,  in  whole  or  in  part  rittuited  in  the  county,  in  which  service  is 
made ;  this,  it  is  a:-^ued,  relates  to  real  property,  the  word  "  situated,*'  in 
its  strict  legal  signification,  having  reference  to  real  estate,  and  not  to 
personal  property.  Real  estate  has  always  a  fixed  situs  or  situation, 
which  is  not  the  case  with  personal  property,  but  in  ordinarjr  accepta- 
tion, the  word  has  a  more  general  and  extended  meaning ;  it  is  to  be 
seated ;  placed  or  standing  with  respect  to  any  other  object ;  being  in 
any  state  or  condition  with  regard  to  men  or  things.  In  the  interpre- 
tation of  statutes,  words  are  to  be  taken  in  their  usual  or  common 
meaning,  rather  than  according  to  their  strict  technical  understanding, 
unless  a  contrary  intent  is  made  to  appear.  If  the  construction  for 
which  the  defendant  contends  is  to  prevail,  it  would  require  us  to  hold, 
that  the  act  had  no  application  to  corporations  who  are  not  owners  of 
real  estate ;  there  can  bo  no  good  reason  assigned  in  support  of  this 
interpretation,  it  being  equally  important  to  obtain  service  upon  a 
director,  so  as  to  bring  into  court  corporations  defendant,  whether  they 
do  or  do  not  own  real  estate,  when  the  officers  of  the  company  do  not 
reside  or  cannot  be  found  in  the  county. 

A  reasonable  construction  must,  of  course,  be  given  to  the  act,  so  as 
to  avoid  the  mischief  that  has  been  suggested,  from  bringing  personal 
propsrty  into  a  county  for  sale,  by  sample,  card  or  specimen ;  it  must 
in  one  sense  be  permanently  placed  or  fixed  ;  as  furniture  is  placed  in  a 
house  or  office,  or  a  stock  of  goods  stored  or  placed  for  barter  or  sale  in 
some  fixed  place.  This  rule  of  right  reason  was  applied  by  the  Supfeme 
Court,  in  Parke  vs.  Insurance  Company,  8  Wright,  422,  when  they  held, 
that  the  act  of  April  8,  1851,  which  allows  corporations  to  be  sued  in 
every  county  where  they  had  an  agency  or  transacted  any  business,  meant 
only  such  counties  in  which  they  had  a  branch  office,' or  a  permauent 
agency  for  the  transaction  of  business. 

This  proceeding  is  commenced  in  the  usual  manner  by  summons;  the 
language  of  the  act  is,  it  shall  be  lawful  to  serve  the  same  on  any 
manjiger  or  director  in  said  county ;  this  implies  that  the  service  shall 
he  iu  the  manner  prescribed  by  law.  It  does  not  require  that  it  shall 
he  served  personally,  or  by  giving  a  copy  to  the  director  or  manager  ; 
but  any  form  of  service  which  the  law  declares  to  be  a  sufficient  service 
of  a  summons,  answers  the  exigencies  of  the  case.  To  leave  a  true  and 
attested  copy  of  the  writ  at  the  dwelling  of  the  director,  within  the 
county,  with  an  adult  member  of  his  family,  is  a  compliance  with  the 
reouirements  of  the  law. 

Nor  do  we  think  the  objection  to  the  service  founded  on  the  fact  that 
the  property  of  the  corporation  had  been  removed  from  the  county, 
before  the  issuing  or  service  of  the  writ,  is  well  taken. 

Tlie  Legislature  has  from  time  to  time  enacted  laws,  to  Enlarge  the 
rights  of  suitors  against  corporations,  so  as  to  enable  them  to  obtain 
service  of  process  against  them.    This  was  found  to  be,  in  many  in- 
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stances,  a  practical  difficulty,  which  reudered  service  incooTeoieBt,  itiid 
often  impossible,  aud  grew  out  of  the  verj  nature  of  these  intangibte 
bodies^  having  the  power  to  transact  business  in  manj  places  at  the 
same  time,  and  who  could,  at  any  moment,  take  wings,  as  it  were,  and 
fly  away  and  leave  their  creditora  helpieas  aud  without  remedy.  The 
service. in  this  respect  is  a  literal  following  of  the  act  of  assembly,  and 
is  as  well  within  its  reason  and  spirit 

The  motion  is  refused.. 

Messrs.  M&raan  and  Pennm,  for  motion. 

E.  Spencer  Miller,  Esq.,  contra. 

[Leg.  lot,  Vol.  d2,  p.  98.] 

FiHCH  &  Company  vs.  Bullock  &  Gobcpahy. 

Hie  court  will,  in  their  discretion,  on  the  application  of  the  garnishee  in  a  foreign 
attachment,  direct  the  plaintiff  to  issue  a  teirefadat  against  the  garnishee. 

Rule  to  show  cause  why  an  order  should  not  be  made  on  plaintifi^ 
requiring  them  to  issue  scire  facias  to  garnishees;  Opinion  delivered 
Marek  6, 1875,  by 

Allison,  P.  J. — ^The  application  for  the  order  is  made  by  the  Phila- 
delphia Warehouse  Company,  who  appear  upon  the  record  as  gar- 
nishees by  virtue  of  an  act  of  assembly,  approved  June  13,  1874,  P.  L 
285.  The  foreign  attachment  issued  Sejptember  20,  1873,  under  which 
a  quantity  of  iron  was  seized  in  the  hands  of  £.  J.  Etting,  a  warehouse- 
man, who  was  summoned  as  garnishee.  Etting  had  given  a  warehouse 
receipt,  upon  which  the  Philadelphia  Warehouse  Company  had  ad- 
vanced money,  who  thereby  became  the  owner  of  said  iron,  to  the 
extent  provided  for  in  the  act  of  September  24,  1866,  Purd.  114.  It  is 
to  obtam  a  definite  determination  of  their  rights  under  the  advaoces 
made  upon  said  receipt,  that  this  rule  has  been  taken  by  the  warehouse 
company. 

The  several  acts  of  assembly  relating  to  foreign  attachment,  seem  to 
be  wholly  wanting,  as  to  any  provision  which  will  enable  a  garnishee  to 
bring  the  cause  to  trial.  After  judgment  at  the  third  term  against  the 
defendant  the  plaintiff  may  assess  his  damages,  and  have  a  writ  of 
scire  facias  agamst  the  gambhee,  but  thero  is  no  correspondilig  right 
given  to  the  garnbhee,  by  any  express  stipulation,  to  bring  the  cause  on 
to  trial;  the  result  of  this  is,  that  unless  the  court  have  power  to  require 
the  plaintiff  to  speed  the  cause,  and  issue  his  scire  facias,  to  which  the 
garnishee  may  plead,  he  is  without  remedy.  The  embarrassments  which 
arise  under  this  law  appeared  in  the  case  of  Cookson  &  Waddingion  vs. 
TumcTy  2  Binney,  453.  The  foreign  attachment  issued  to  March  term, 
1796;  nothing  was  done  for  fourteen  years  after  judgment  had  been 
entered  against  the  defendant,  when  the  defendant  moved  the  court  for 
a  rule  to  show  cause  why  the  attachment  should  not  be  dii^solved.  on 
the  ground  of  the  great  delay  in  executing  a  writ  of  inquiry.  The 
court  do  not  seem  to  doubt  their  power  to  grant  the  relief  sought  by 
the  defendant,  but  refused  to  dissolve  the  attachment;  the  plaintifi 
havingsatisfactorily  accounted  for  their  delay. 

In  Web&r  vs.  Carter,  1  Philada.  Rep.,  foot  page  221,  a  similar  motion 
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uritf  made  on  tb*  aame  ground — the  laches  of  the  plaintifT.  The  Distriot 
Court  seem  to  have  had  doubt  h»  to  their  power  to  dissolve  the  attach- 
menty  remarking,  ajs  to  the  garni^ihee,  the  utuchnient  is  a  defence  to 
him  against  the  defendant,  and  that  defendant  has  a  ^hort  mode  of  dis- 
solving the  attachment  by  giving  security.  This  question,  between  the 
same  parties,  was  again  before  the  District  Court,  reported  on  page  273 
of  1  Philada.  Kep.  It  was  disposed  of,  by  granting  a  ni]e  to  show  cause 
why  the  plaintiff  should  not  proceed,  or  otherwise  a  non  pros,  be  entered, 
aao  on  the  return  of  the  rule,  an  order  was  made,  that  tlie  plaintiff  pro- 
ceed, on  or  before  a  given  da^,  and  upon  the  expiration  of  the  time 
named  in  the  order,  theplaintiff  not  having  proc*eeded,  a  judgment  of 
non  pros,  was  entered.  Tne  conclusion  seems  to  have  been  reached,  (hat 
it  was  in  the  power  of  the  court  to  grant  relief,  when  the  plaintiff  in  the 
attachment  neglected  to  proceed,  after  tying  up  property  in  the  gar- 
nishee's hands.  The  court  was  driven  to  this  result^  as  it  could  not  hold 
that  the  right  to  issue  a  writ  of  foreign  attachment,  carried  with  it  a 
power  to  embarrass  the  part^  upon  whom  the  attachment  is  laid  as  gar- 
nishee, for  an  indefinite  period,  and  by  refusing  to  proceed,  present  a 
settlement  of  all  questions  in  dispute  between  the  oefendant  nod  the 
garnishee,  unless  the  defendant  elected  to  dissolve  the  attachment;  by 
entering  security.  In  this  case  the  warehouse  company  stand  in  the  same 
relation  to  the  cause  as  if  the  attachment  had  been  laid  upon  the  effects 
or  property  of  the  defendants  in  their  hands,  the  act  of  1874  puis  them 
in  the  cause  as  garnishees,  and  the  warehouse  act  of  1866,  making  them 
in  a  qualified  sense  owners  of  the  property  receipted  for,  they  ought  to 
be  enabled  to  have  the  case  put  at  issue  ana  brought  to  triaL  In  attach- 
ment execution  the  writ  goes  out  with  a  clause  m  the  nature  of  a  ddre 
facias  to  the  garnishee,  to  which  he  can  plead,  and  so  it  eight  to  be  in 
foreign  attachment.  The  reason  and  spirit  of  the  proceeding  render  it 
every  way  proper  that  this  should  be  done ;  the  parties  are  in  court ; 
their  respective  rights  ought  to  be  settled  by  a  trial,  and  we  therefore 
make  the  order,  that  the  plaintiff  issue  his  writ  of  sens  facias  against 
the  Philadelphia  Warehouse  Company,  returnable  to  the  first  Monday 
in  April,  1875. 

■  George  Junkin^  rule. 

Thomas  J.  Ashton^  Csq**  contra. 

[L^.  Int.,  Vol.  32,  p.  106.] 

Bbllebs  d  al.  vs.  The  Penmstlyania  Railmiaz)  Comfant  d  oL 

A  special  Injanction  to  restrain  the  erection  of  a  proposed  abattoir  and  Blaafi[htering- 
honse,  will  not  be  granted  where  the  affidarifes  do  not  establish  the  fact  that  thej 
will  be  a  nuisanee. 

Opinion  delivered  March  20, 1876,  by 

Allison,  P.  J. — The  complaiuants  charge  that  the  Pennsylvania 
Railroad  Company  have  agreed  to  lease  to  Joseph  J.  Martin  and  his 
associates,  who  are  named  in  the  bill,  a  tract  of  land  of  which  the  com- 
pany are  the  owners,  situate  between  the  west  side  of  the  Schuylkill 
river  and  the  east  side  of  Thirty-fifth  street,  and  between  a  line  north 
of  Market  street,  commencing  on  the  north  side  of  the  pier  north  of 
the  grain  warehouse,  and  extending  west  to  Thirty-fifth  street,  thence 
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horth  to  the  northern  boundary  of  the  property  of  the  company,  defaid- 
ant  Thb  tract  of  land  contains  about  twenty-three  acres,  and  by  the 
terms  of  the  lease  is  to  be  used  for  a  stock-yard,  with  the  right  ou  the 
part  of  Martin  and  others  to  erect  upon  the  premises  a  buildiug  with  the 
necessary  fixtures  and  apparatus  for  killing  and  dressing  cattle,  sheep, 
and  hogs. 

The  complainants  state  that  they  are  the  owners  and  occupiers  of  real 
estate  in  the  immediate  vicinity  of  said  tract  of  land,  and  they  aver, 
that  the  use  to  which  it  is  to  be  applied  will  greatly  depreciate  the  value 
.of  their  propertv,  destroy  their  comfort,  endanger  their  health,  and  will 
be  a  puolic  and  common  nuisance,  from  the  stenches  arising  from  the 
^bodies,  alive  and  dead,  of  the  cattle,  sheep  and  hogs,  which  it  is  pro- 
jposed  to  keep  and  to  kill  on  the  premises. 

The  plaintiffs  further  aver,  that  the  drainage  from  this  yard  and 
itlaughter-house  will  be  carried  into  the  river  Schuylkill,  which  will  cod- 
\vert  the  stream  from  Fairmount  dam  to  Gray's  ferry  into  a  source  of 
dangerous  infection.  That  the  putrescent  animal  matter  carried  into  the 
stream  will  impregnate  the  mud-flats  below  the  wharfing,  which  aw  bare 
.at  low  tide,  80  as  to  become,  when  exposed  to  the  sun  during  the 
summer  months,  injurious  to  the  health  of  complainants,  and  to  the 
inmates  of  the  almshouse  and  university  hospital,  and  other  public 
institutions. 

The  statement  is  also  made  that  the  removal  of  the  offal,  blood  and 
filth,  from  the  premises,  in  boats  and  cars,  will  destroy  the  comfort  and 
iniperil  the  health  of  persons  in  the  neiofhborhood  through  which  they 
ivill  pass.  That  the  wharves  and  piles  along  the  river,  and  the  wooden 
structures  upon  the  premises,  will  become  saturated  with  offensive 
matter,  and  give  off*,  when  exposed  to  the  sun,  exhalations  dangerous 
.to  health. 

The  coniplainants  pray  that  the  Pennsylvania  Railroad  Company 
:may  be  enjoined  from  further  proceeding  to  establish  the  said  stock- 
yard and  slaughter-house,  or  abattoir,  as  it  is  termed,  and  that  Martin 
■and  his  confederates  shall  also  be  restrained  from  using  the  premises 
mentioned  as  a  stock-yard  and  place  for  slaughtering  and  dressing 
.animals,  and  that  all  parties  defendant  be  enjoined  from  executing  the 
proposed  lease. 

The  grounds  upon  which  this  application  is  resisted  are  sSt  out  in  the 
affidavits  of  several  of  the  defendants,  and  consist  of  a  specific  denial 
ef  all  the  statements  set  forth  in  the  bill,  which  constitute  the  equity  of 
the  plaintiffij.  Admitting  that  they  do  intend  to  found  a  stock-yard  and 
abattoir  on  the  premises  in  question,  they  deny  that  as  they  propose  to 
set  up  and  maintain  the  establishment,  it  will  constitute  a  nuisance  as 
to  the  individual  complainants,  or  either  of  them,  or  to  the  public 

They  aver  that  the  offal,  fat,  or  tallow,  is  to  be  removed  from  th% 
premises  to  a  point  near  to  the  mouth  of  the  Schuylkill,  several  miles 
from  the  abattoir,  where  it  will  be  rendered  in  sealed  tanks,  and  that 
no  part  of  the  blood  or  offal  will  be  allowed  to  go  into  the  sewer  or 
river ;  that  the  offal  and  fat  will  be  conveyed  away  in  boats  and  care, 
put  up  in  iron  casks  or  barrels ;  that  the  blood  will  be  collected  in  the 
same  manner  as  that  which  is  followed  in  the  abattoir  in  Jersey  City- 
received  into  vessels  direct  from  the  animal,  placed  at  once  in  scaled 
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tMuks,  and  in  leas  than  four  hours  thereafter,  and  before  deeompoaitioii 
can  set  in,  converted  iuto  ao  article  of  commerce.  The  process  is  by 
evaporatioti,  aud  is  claimed  to  be  iuoifeusive  and  Dot  injurious  to  health. 

The  stock-yard  and  abattoir  are  to  be  paved  with  Belgian  pavement, 
and  the  abattoir  or  slaughter-house  is,  in  addition,  to  have  a  covering 
of  asphalt,  which  will  render  the  premises  impervious  to  water,  and 
thus  prevent  the  ground  from  being  permeated  with  offensive  matter, 
and  free  from  all  noxious  exhalation. 

This  direct  affirmation,  and  as  direct  a  denial,  aud  the  accompanying 
affidavits,  present  squarely  the  question  of  nuisance,  accompanied  with 
injury  and  damage  to  the  complainants,  and  of  injury  to  the  public, 
prejudicial  to  comfort  or  to  health.  No  one  at  this  day,  as  was  remarked 
m  the  comparativelv  late  case  of  Rhodes  vs.  Dunbar^  7  P.  F.  S.  276, 
will,  for  a  moment,  doubt  that  we  are  invested  with  ample  power  to  pre- 
vent the  erection  of  any  structure  intended  for  a  purpose  which  will 
be  a  nuisance  per  ee.  This  power  has  been  styled  a  kingly  prerogative, 
but  it  is  a  prerogative  which  few  kings  in  our  day  possess,  and  which  no 
one  who  does  not  possess  it  would  dare  to  assume.  It  ought,  in  every 
case,  to  be  exercised  by  those  on  whom  the  law  imposes  the  duty,  only 
when  a  case  is  made  out  beyond  all  reasonable  question  or  doubt,  and 


coosideration,  so  as  to  rightly  determine  whether,  upon  the  whole  case 
as  presented,  one  exercising  equity  jurisdiction  ought  to  stretch  forth  the 
hand  of  repressive  and  preventive  authority.  Before  he  can,  in  justice 
to  himself,  as  well  as  to  the  parties  litigant,  control  and  restrain  the 
exercise  of  one  of  the  clearest  and  most  sacred  rights  of  a  citizen,  the 
use  of  his  own  property,  he  must  be  satisfied  that  the  welfare  of  the 
individual  suitor,  or  that  of  the  public,  outweighs  the  dij>ad vantages 
which  will  result  from  an  injunction.  The  burden  rests  upon  the  plaintiff, 
and  he  must  make  the  way  clear  and  the  path  straight  before  he  can 
properly  ask  the  exercise  of  this  high  chancery  power  in  his  behalf ;  to 
doubt,  IS  to  refuse  the  application.  In  Sparhawk  vs.  T/ie  Unim  Pob- 
tenger  Railway,  4  P.  F.  Smith,  421,  the  court  say,  a  plaintiff  has  uo  case 
if  his  e(^uity  is  doubtful ;  a  doubtful  equity  would  be  an  anomaly. 

In  this  case  plaintiffi  claim  that  they  start  with  the  prima  Jaeied  in 
tbeir  favor;  that  defendants  admit  that  they  intend  to  found  an 
institution  which  in  law  constitutes  a  nuisance  per  ee,  and  that  the  bur- 
den of  proof  to  the  contrary  is  shifted  upon  the  defendants,  and  that 
Ihey  must  show  beyond  doubt,  if  they  would  avoid  an  injunction,  that 
tbeir  proposed  stock-yard  and  abattoir  will  be  so  conducted  as  not  to  he 
a  nuisance.  In  support  of  this  conclusion  several  authorities  are  cited. 
Judge  Sergeant's  charge  to  the  jury  in  the  case  of  Commonwealth  vs. 
Van  Sickle,  7  Penna.  L.  J.  82,  in  which  he  states  the  general  principle 
4at  persons  owning  city  lots — and  he  might  have  added  owning 
property  almost  anywhere — are  entitled  by  right  to  healthy  air,  and  the 
use  of  public  highways,  unimpaired  by  any  adjacent  nuisance.  The 
statement  by  Mr.  Justice  Read,  at  Nisi  Prius,  in  Rhodes  vs.  Dunbar,  7 
P.  F.  Smith,  that  a  swine-yard,  a  pig-sty,  or  pig-boarding-house  (Van 
Sickle's  case),  a  slaughter-house,  have  all  been  declared  nuisances.  To 
the  same  point  are  Oatlin  vs.  Valentine,  9  Paige,  575,  decided  by 
Chancellor  Walworth ;  Brady  vs.  Weeks,  3  Barbour,  S.  C.  R.  167  ; 
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Smith  Y8.  OammingSj  2  Parsons,  92.  To  these  may  be  added  the  many 
casesr  in  which  the  same  principles  have  been  applied  and  enforced  in 
the  Common  Pleas  and  Quarter  Sessions  of  this  county  for  the  past 
twenty -five  years  and  upwards.  Conceding  the  correctness  of  the 
doctrine  of  which  the  plaintifi^  claim  the  benefit,  yet  it  cannot  be 
denied,  that  each  case,  as  it  has  arisen,  has  been,  and  all  future  cases 
must  be,  decided  upon  their  several  specialties.  If  you  establish  the 
fact  of  the  existence  of  a  pig  sty,  or  slaughter-house,  or  bone-boiling 
establishment,  the  presumption  that  they  are  maintained  as  such  places 
are  known  to  exist  follows,  and  the  law  says,  jud^ng  by  all  past 
experience,  every  such  place  b  per  se  a  nuisance.  But  this  does  not 
conclude  a  defendant  from  showing  that  in  his  particular  case  he  has 
departed  from  that  which  is  customary,  and  Keeps  his  pig-sty  or 
«langhter-houde  in  such  a  cleanly  condition  that  it  offends  not  against  the 
'comfbrt  or  health  of  any  one.  If  this  can  be  made  to  appear,  no 
•indictment  can  be  supported,  or  injunction  go  out  against  him;  not 
«ven  though  he  set  up  his  cause  of  complaint  in  the  very  heart  of  the 
city,  and  upon  its  best  improved  and  most  fashionable  highway.  Thb 
is  not  a  question  of  mere  good  taste  or  consideration  for  preference  of 
others,  or  of  pecuniary  advantage  to  the  defendants.  It  is  strictly  a 
'question  for  legal  and  equitable  adjustment,  and  upon  this  basis  alone 
we  are  to  decide  the  case  before  us. 

The  question  as  it  stands  now,  upon  the  war  of  affidavits,  which  has 
%een  so  vigorously  waged,  has  brought  it  to  the  practical  issue,  of 
nuisance  or  no  nuisance — private  as  well  as  public.  Plaintifl^  allege 
that  they  will  sustain  a  special  grievance  arising  out  of  a  common 
injury,  which,  in  the  depreciation  of  the  value  of  their  property,  and 
injury  to  their  comfort  and  health,  will  press  more  upon  them  than  it 
will  upon  others,  who  will  not  be  so  immediately  within  the  influence 
of  it.  The  correctness  of  this  principle  cannot,  we  Uiink,  at  this  day, 
be  successfully  questioned  in  Pennsylvania;  nor  is  it  denied  by  the 
defendants,  who  say,  that  while  a  private  citizen  may,  in  this  Common- 
"wealth,  sue  or  come  into  a  court  of  equity  to  ask  for  an  injunction 
a^inst  a  nuisance,  which  causes  him  damage  alone,  or  beyond  the  rest 
of  the  community,  yet  where  he  suffers  in  common  with  othere,  the 
fittorney-general  is  the  proper  party  to  interfere.  The  defendants  do, 
however,  object  to  the  joinder  of  plaintiffs,  having  distinct  interests  as 
owners  of  separate  and  distinct  property  ;  it  is  argued  that  the  injuiy 
to  each  one  being  several  and  jomt,  they  cannot  join  themselves 
tosjether.  This  view  seems  to  have  been  supported  in  the  case  of 
Hudson  vs.  Middison,  12  Simons,  418 ;  and  in  Spc^hauh  vs.  The  Union 
Passenger  Railway  Company,  Judge  Strong  remarks,  it  may  be  there  is 
a  formal  error  in  the  joinder  of  parties  having  distinct  interests;  if 
there  is,  it  is  remediable  by  amendment  This  reply  is  as  appropriate  in 
this  case  as  it  was  in  the  one  last  cited ;  but  numberless  cases  can  be 
found,  we  doubt  not,  of  which  Rhodes  vs.  Dunbar  is  one,  which  have 
gone  to  final  judgment,  where  parties,  plaintiffs  in  the  same  suit,  have 
stood  in  shoes  each  somewhat  different  from  the  other.  The  error  at 
most  is  but  formal  and  technical,  and  if  the  case  on  final  hearing 
should  be  found  to  be  with  the  complainants,  the  bill  as  to  all  of  them 
could  be  dismissed,  except  as  to  one,  and  judgment  given  in  his  fav<ff* 
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We  do  not  propose  to  pause  or  tarn  the  plaintiflb  out  of  court  at  this 
stage  of  the  cause  on  this  ground,  but  to  look  rather  to  its  merits,  and 
upon  these  to  rest  our  decision. 

The  allegations  upon  which  plaintiffi  found  their  case  are  supported  bj 
a  most  formidable  array  of  authority.  Much  of  it  comes  from  those  who 
are  among  the  most  eminent  of  our  citizens,  especially  that  which  emanates 
from  the  medical  profession,  professors  of  medical  colleges,  surgeons  and 
physicians  of  many  of  our  charitable,  curative,  and  surgical  institutions. 
To  this  is  to  be  added  the  statements  and  testimony  of  scientists  and 
sanitarians,  as  well  as  that  which  is  non-professional,  from  this  city  and 
from  the  cities  of  Chicago,  Boston,  and  Providenoe.  Great  industry  and 
skill  have  been  displayed  by  those  who  have  addressed  themselves  to 
the  work  of  preventing  that  which  they  fear  and  believe  will  be  a  nuis- 
ance. If  their  fears  are  well  founded,  and  can  be  shown  to  be  almost 
or  altogether  certain  to  be  realized,  the  way  is  clear  and  the  path  of 
duty  plain ;  but  it  is  not  to  mere  fears  and  anticipation  of  coming  evil 
to  which  courts  must  look,  and  by  which  they  are  to  be  guided,  but  to 
the  fiicts  which  have  been  proved,  and  upon  which  their  fears  are 
grounded.  In  3  Atkyns,  750,  jLord  Hardwicke  refused  to  enjoin  against 
the  erection  of  a  house  to  innoculate  for  the  small-pox,  and  held  that 
hills  to  restrain  nuisances  must  extend  only  to  such  as  are  nuisances  at 


create  a  nuisance, 

Thompson,  chief  justice,  recognized  the  authority  of  this  case  in  Rhodes 
vs.  Dunbar,  and  in  support  of  this  principle  cited  Carpenter  vs.  (7am- 
mingSf  2  Philada.  Rep.  74,  in  which  the  court  denied  an  injunction 
against  maintaining  a  steam  boiler  under  the  pavement  of  a  public 
street  The  complainants  rested  their  case  on  the  fear  that  the  boiler 
might  explode  and  destroy  their  property  and  lives. 

Rhodes  vs.  Dunbar  was  final l^r  decided  by  a  majority  of  the  court  upon 
this  ground,  dissolving  the  special  injunction  which  had  been  granted  at 
Nisi  Prius  against  the  re-erection  of  a  planing  mill  on  Twenty-first 
B'  reet,  near  Chestnut,  which  had  been  destroyed  by  fire.  But  in  Wier*s 
Appeal,  24  P.  F.  Smith,  230,  an  injunction  was  granted  by  a  majority 
of  the  judges  against  the  erection  of  a  powder-house  near  the  property 
or  complainants,  to  prevent  irreparable  damage.  This  decision  is  rested 
i  1  part  on  legislation  making  the  storage  of  gunpowder  in  certain  locali- 
unlawiiil,  and  on  the  character  of  the  risk  which  results  from  the 
storage  of  gunpowder,  nitro-glycerine,  and  other  chemicals  of  a  highly 
explosive  nature,  it  being  impossible  to  guard  against  the  consequences, 
<  r  set  bounds  to  the  injury  to  property  and  life  which  [may  result  from 
:»M  explosion.  It  is  the  exception  which  is  recognized  in  Rhodes  vs. 
Dunbar,  and  may  be  regarded  as  the  exception  which  proves  the  rule. 

But  even  more ;  the  plaintiffs  are  required  to  show  that  they  will  sus- 
tain both  injury  and  damage ;  the  injury  must  be  irreparable,  and  so 
preat,  or  of  such  a  nature,  as  to  be  incapable  of  compensation  in  damages : 
Hilliard  on  Injunction,  324  ;  Campbell  vs.  Scott,  11  Simons,  39.  It  is, 
therefore,  essential  to  ascertain  just  what  is  proved  by  the  affidavits  of 
the  complainants.  In  a  case  of  this  character,  plaintiffe  cannot  be  re- 
quired to  do  more  than  establish  the  correctness  of  inferences  or 
opinions,  based  on  that  of  which  they  have  been  informed,  and  believe. 
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or  which  the  defendants  confess  they  are  about  to  do;  but  if  uuy  }Kirt 
of  plaintiff's  case  has  been  shown  to  have  no  foundation  in  fact,  or 
been  fully  answered  by  the  proofs  against  the  motion  for  the  iujuuciioii, 
then  all  such  inferences  and  opinions  must  be  set  aside.  We  propose 
to  try  and  ascertain  how  the  question  stands  upon  its  several  groundji  of 
objection  made  by  plaintifis,  tested  by  affidavits  in  the  cause.  We 
take  up  first  the  alleged  pollution  of  the  Schuylkill,  and  the  coone- 
quences,  which,  it  is  asserted,  must  necessarily  flow  from  it.  Upon  the 
sworn  statements  contained  in  the  letter  of  Dr.  J.  H.  Rauch,  to  John 
Sellers,  Jr.,  of  November  27,  1874,  the  greatest  reliance  is  placed.  Dr. 
Ranch  is  a  gentleman  of  the  highest  attainments  as  a  sanitarian,  who 
has  given  to  the  subject  of  this  proposed  cattle-yard  and  abattoir  very 
careful  investigation.  He  says  the  most  important  objection,  from  a 
sanitary  standpoint,  will  be  the  necessary  drainage  of  refuse  matter  into 
the  Schuylkill  river.  15,000  pounds  of  organic  decomposable  nrnterial 
will  daily  enter  into  the  river  from  this  source.  It  is  ujion  this  and 
other  sworn  statements  of  Dr.  Rauch,  that  much  of  the  case  of  the 
plaintiflb  depends.  Quite  a  number  of  the  affiants  in  support  of  the 
motion  express  an  opinion  that  the  proposed  abatt4>ir  will,  from  this 
cause,  be  a  nuisance,  upon  the  strength  of  what  Dr.  Rauch  Ims  said. 
U(>on  the  special  point  of  the  pollution  of  the  river  from  the  drainage 
of  15,000  pounds  of  animal  refuse  into  it  per  day,  there  is  the  most  direct 
and  specific  coutradiction  by  the  defendants.  John  R.  McPherson,  one 
of  the  defendants,  says,  more  live  stock  is  slaughtered  daily  in  the  abat- 
toir in  Jersey  City  than  is  required  for  the  entire  daily  consumption  in 
IPhiladelphia,  and  I  do  not  hesitate  to  say,  that  the  blood  from  the  ani- 
mals so  slaughtered,  is  so  carefully  collected  that  the  entire  daily -loss 
by  washing  the  floors  and  other  causes  will  not  amount  to  a  barrel  of 
forty  gallons  daily.  The  value  of  the  blood  is  so  fixed  and  determined, 
that  we  would,  with  as  much  propriety,  throw  away  the  meat  as  the 
blood.  He  further  says,  we  propose  to  adopt  the  same  system  in  the 
establishment  on  the  Schuylkill  as  that  now  in  operation  at  Jersey 
City.  Tlie  affidavit  of  Dr.  John  J.  Craven,  of  Jersey  City,  a  physician 
an(l  surgeon,  as  well  as  a  practical  chemist,  treats  in  a  very  intelligent 
manner  of  the  condition  and  mode  of  carrying  on  the  abattoir  at  Har- 
simus  Cove,  and  of  the  results  which  will  follow  from  conducting  the 
stock-yards  and  abattoir  on  the  Schuylkill  in  the  way  in  which  the 
Harsimus  Cove  or  Jersey  City  establishment  is  managed.  Of  the  objec- 
tion that  a  nuisance  will  arise  from  the  drainage  into  the  Schuylkill,  he 
says  there  will  be  no  drainage  from  the  storage  pens ;  the  accumulation 
of  deleterious  matter  in  the  storage  of  live  stock  is  carefully  guarded 
against,  the  floors  are  kept  dry  and  clean,  and  free  from  absorbent 
matter.  These  statements  of  Dr.  Craven  are  sustained  by  the  affidavit 
of  Joseph  J.  Martin.  This  covers  the  quei^tion  of  drainage  into  the 
Schuylkill  of  blood  and  offal,  and  also  of  objectionable  matter  from  the 
stock-yards,  and  answers  that  which  the  plain: iffn  and  their  witnesses 
have  said  upon  this  point  of  objection.  These  statements  are  based  upon 
that  which  is  sworn  to  be  the  result  of  the  experiment  at  Harsunus 
Cove,  and  one  such  practical  demonstration  is  of  more  value  tlian  all 
mere  speculation.  And  when  this  is  considered  in  connection  with  the 
proof  of  the  amount  of  water  which  every  day  is  added  to  the  volume 
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of  water  between  South  street  and  Callowhill  street  bridge,  by  the  ris^ 
of  the  tide,  it  will  be  seen  how  srouudless  are  all  fears  of  infection  of  th# 
river.  Mr.  Shedaker,  one  of  Uie  surveyors  and  regulators  of  the  city^ 
testifies  that  it  amounts  at  each  tide  to  129,000,(KK)  gallons,  or  258,- 
Os)0,000  in  each  twenty-four  hours.  To  this  is  to  be  added  the  fact, 
which  appears  by  the  affidavit  of  Dr.  Charles  M.  Cresson,  of  this  city^ 
that  there  is  an  average  daily  flow  from  the  pool  of  the  dam  of  500,- 
000,000  gallons,  and  in  very  dry  weather  of  300,000,000.  From  all 
this,  it  is  easy  to  comprehend  not  only  how  infinitesimal  must  be  the 
injury  to  the  stream,  but  how  effectual,  as  Dr.  Cresson  remarks,  must 
be  the  expulsion  of  sewerage  below  the  dam ;  an  average  of  three  timet 
as  much  water  as  is  necessary  to  raise  that  portion  of  the  river  between 
South  and  Vine  streets,  from  low  to  high  tide,  flowing  into  it  from 
ahove,  thereby  causing  a  uniform  downws^  ground  current,  and  thus 
preventing  any  deposit  of  solid  sewerage  up  stream.  One  of  the  great 
advantages  which  is  claimed  will  result  from  the  establishment  of  th» 
abattoir,  will  be  the  improvement  in  the  purity  of  the  water  of  the 
Schuylkill ;  the  slaughter-houses  in  which  almost  all  of  the  meat  of  ani- 
mals consume<l  in  Philadelphia  are  killed  and  dressed  for  market,  ar^ 
scattered  through  the  various  districts,  which  are  embraced  within  th# 
corporate  limits  of  the  city;  many  of  these  slaughter-houses  drain  int» 
t!ie  Schuylkill,  and  are  a  source  of  great  impurity  to  the  water.  The 
efioct  which  will  be  produced  by  the  establishment  proposed  by  the  de- 
fendaiit*,  it  is  contended,  will  be  to  absorb  the  general  business  of 
slaughtering  animals  in  Philadelphia ;  the  cattle  will  be  conveniently 
concentrated,  and  the  slaughtering  will  be  done  at  a  saving  of  money  to 
the  trade.  The  affidavits  furnished  by  the  defendants  state  that  such 
will  be  the  result,  and  the  allegation  upon  this  point  of  gain  in  the  puritj 
of  the  water  supply,  shown  by  Dr.  Cresson,  will  serve  to  illustrate  this 
assertion.  He  states  that  which  is  well  known  to  every  one,  that  under 
the  present  system  of  private  slaughtering,  no  care  is  taken  to  convert 
ofTil  into  profitable  commodity,  or  to  free  slaughter-houses  from  decaying 
and  offensive  material.  In  the  spring  of  1872  he  made  an  examination 
of  two  small  creeks  emptying  into  the  pool  of  Fairmount  dam,  one  upon 
the  eastern  and  one  on  the  western  shore.  The  result  was  a  discovery 
of  sixteen  slaughter-houses,  besides  other  nuisances,  located  on  these 
streams;  from  nine  of  these  slaughter-houses  were  reported  the  killing 
of  598  animals  each  week.  Referring  to  the  statement  of  Dr.  Rauch« 
that  there  would  be  an  influx  of  15,000  pounds  of  sewerage  of  animal 
matter  daily  into  the  river  from  the  propo^  abattoir,  he  adds,  we  shall 
even  at  such  a  cost  benefit  ourselves  greatly,  because  we  are  now  daily 
receiving  from  slaughter-houses  above  the  dam  at  least  an  equal,  and 
occasionally  two-fold  that  amount — 30,000  pounds.  The  removal  of 
these  slaughter-houses  from  this  location  will  improve  the  supply  of 
drinking  water  by  diminishing  the  amount  of  sewerage.  With  regard 
to  the  anticipated  drainage  of  deleterious  substances  into  the  river  from 
the  stock-yard  and  abattoir,  there  is  a  paragraph  in  the  affidavit  of 
Dr.  Craven,  which,  of  itself,  may  be  regarded  as  an  answer  to  all  that 
has  been  said  by  Dr.  Ranch,  in  his  affidavit  on  behalf  of  the  plaintiffs, 
upon  this  point  He  says,  with  regard  to  drainage  generally  from 
•laughter-houses,  there  is  no  reason  why  it  should  be  permitted  to  taint 
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the  water  of  auy  stream  into  which  it  flows,  as  it  can  be  cared  for  hy  a 
simple  and  often  used  device,  of  a  receiving  and  settling  basin,  with  a 
filter  outflow,  from  which  the  water  would  pass  so  pure  that  it  could  be 
used  for  drinking  purposes,  and  in  which  there  could  not  be  detected 
any  deleterious  or  noxious  element.  If  these  statements  are  true,  what 
becomes  of  the  important  objection  made  by  Dr.  Raueh.  and  so  generally 
relied  on  by  plaiuti^,  that  from  a  sanitary  standpoint  the  projected 
stock-yard  and  abattoir  are  most  to  be  condemned  because  of  the 
necessary  drainage  of  refuse  matter  into  the  Schuylkill  river?  It  must 
not  be  overlooked  that  these  statements  are  not  contradicted  by  anything 
in  the  cause.  Nor  ought  it  to  be  forgotten  that  by  the  case  which  the 
defendants  have  made,  they  are  to  be  judged,  not  only  now,  but  here- 
after ;  that  which  they  have  affirmed  to  be  fact,  is  that  to  which  they 
are  to  be  required  strictly  to  conform.  To  depart  from  the  case  as 
they  have  presented  it,  is  to  expose  them  to  the  risk  of  that  which  they 
are  now  trying  to  avoid. 

It  has,  we  think,  been  clearly  established  that  there  is  not  only  no 
perceptible  injury  to  the  water  at  the  Jersey  City  abattoir,  but  that  it 
has  not  in  any  degree  been  rendered  impure.  The  specimens  of  piling 
taken  from  points,  both  in  and  out  of  the  current  of  the  tideway,  iail  to 
exhibit  the  least  indication  of  being  impregnated  with  noxious  sub- 
stances, and  the  vegetable  and  animal  life  which  grew  upon  and  adhered 
to  them,  seems  to  be  inconsistent  with  the  presence  of  oflensive  or  poison- 
ous matter.  In  addition  to  the  mollusc  in  the  shape  of  barnacles,  the  tes- 
timony is,  that  there  was  also  found  colonies  of  microscopic  beings,  the 
conditions  of  whose  existence  depend  upon  the  purity  of  the  saline  or 
brackish  waters.  With  regard  to  the  vegetable  deposits,  the  same  re- 
mark is  said  to  apply;  and  after  investigation,  nothing  ^^as  discovered 
to  forbid  the  growth  and  accumulation  of  the  delicate  alga  found  on 
the  specimens  produced.  There  are  advantages  claimed  lor  the  waters 
and  tor  the  situation  of  Harsimus  Cove  which  are  denied  to  the  Schuyl- 
kill ;  the  tide  rushing  in  from  the  sea,  only  twenty  miles  distant,  gives  a 
fair  current  to  wash  away  all  impurities;  while  the  drainage  falls  into 
a  vast  body  of  salt  water  of  considerable  depth  and  more  than  a  mile  in 
width.  To  this  is  to  be  added  the  southerly  winds  which  prevail  in 
warm  weather,  which  come  from  the  sea,  purifying  and  invigorating,  and 
charged  with  ozone,  in  place  of  being  relaxing  and  debilitating,  as  with 
us.  All  this  is  doubtless  true,  but  what  bearing  has  it  up<m  the  (jues- 
tion,  if  the  cause  of  the  infection  does  not  exist,  if  the  impure  animal 
matter  is  not  allowed  to  flow  into  the  river  or  accumulate  upon  the 
premises?  There  are  two  other  grounds  of  complaint  upon  which  the 
bill  is  sought  to  be  supported,  and  these  may  be  considered  together,  the 
offensive  and  unhealthy  smells  from  the  cattle,  alive  and  dead,  which 
will  be  stored  and  killed  on  the  premises,  and  the  removal  of  the  oflal 
in  boats  and  cars.  But  as  to  the  first  cause  of  offence,  it  is  apparent 
that  the  witnesses  speak  of  a  condition  of  thin^  which  they  8upp««e 
must  necessarily  exist  where  animals  are  kept  and  slaughtered  in  Inr^e 
numbers.  The  slaughter-house,  as  it  has  existed  fi*om  the  foundation 
of  the  city,  with  all  its  offensive  surroundings,  is  evidently  the  standard 
which  many  of  these  witnesses  have  set  up,  and  by  which  they  have  been 
guided  in  forming  an  opinion  of  the  condition  of  things  as  they  believe 
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they  will  exist  in  the  abattoir  on  the  Schuylkill,  if  it  is  allowed  to  be 
established.  A  large  Dumber  speak  of  the  disagreeable  odors  and 
Bteoches  which,  iu  Chicago,  Bo&ton,  and  other  places,  result  from  the 
condition  of  cattle-yards  and  the  slaughtering  of  animals,  and  the  ren- 
dering of  &t  and  tallow,  in  these  locations.  But  the  conclusions  reached 
by  all  of  these  persons  are  clearly  erroneous  when  applied  to  the  case- 
which  we  have  in  hand.  The  positive  and  sworn  statements  of  the  defend- 
ants are,  that  none  of  the  causes  of  offence  will  be  allowed  to  exist  in 
the  abattoir  of  Philadelphia,  which,  it  is  apparent,  create  the  evils  under 
different  circumstances  and  in  other  places. 

The  consequences  which  fall  upon  the  people  of  Chicago,  because  of 
the  character  of  the  establishments  which  are  so  offensively  maintained 
in  that  city,  are  not  with  reason  to  be  anticipated  in  Philadelphia ;  the 
cattle-yards  are  established  upon  the  low,  spongy,  and  in  wet  weather 
in  part  overflowed  prairie,  upon  which  Chicago  was  founded,  and  out  of 
which  portions  of  the  city,  more  than  once,  have  been  bodily  raised. 

The  cattle  yards  are  paved  with  plank,  which  is  worse  than  if  they 
were  allowed  to  remain  uncovered  ;  all  the  fluid  matter  must  sink  below 
the  covering,  where  it  can  never  have  the  healing  benefit  of  sun  and  air, 
and  must  become,  in  all  the  spring,  summer,  and  fall  months,  a  source 
of  offensive  and  poisonous  eflluvium.  The  drainage  of  these  yards  as 
well  as  that  from  the  slaughter-houses,  in  which  more  cattle  are  killed 
than  in  those  of  any  other  city  in  this  country,  and  perhaps  in  tKe  world, 
runs  to  a  gre«it  extent  into  the  Chicago  river.  This,  with  the  almost 
entire  want  of  current,  rendered  it  the  nuisance  into  which  it  grew. 

But  more  than  all  these,  is  the  oflence  which  results  from  the  utiliza* 
tiou  of  the  offnl,  and  the  rendering  of  the  fat  and  tallow  upon  the  prem- 
ises. These  substances,  when  they  accumulate  in  large  quantities,  roust, 
in  the  summer  months,  of  necessity,  become,  to  some  degree,  decomposed, 
and  in  the  process  of  conversion  into  marketable  commodities,  give  off 
the  most  offensive  odors,  carried  by  the  winds  into  the  homes  of  the 
citizens,  destroying  comfort,  and  imperilling  health  and  life.  At  Jersey 
City  this  is  never  allowed  to  accumulate;  as  soon  as  it  is  taken  from 
the  animal,  while  perfectly  fresh,  the  process  of  conversion  into  profitable 
commodities  begins. 

The  plan  proposed  for  the  yard  and  abattoir  here  is  free  from  every 
one  of  these  objectionable  features.  The  covering  of  the  ground  witn 
granite  blocks  will  effectually  prevent  the  absorption  of  anything  offen- 
sive. The  protection  of  the  stream  from  the  flow  into  it  of  any  appre- 
ciable amount  of  blood  or  other  deleterious  matter,  the  transfer  from  the 
premises  of  the  offal  and  tallow,  and  the  prompt  conversion  and  utiliza- 
Uon  of  it,  at  a  point  far  removed,  show  how  unsafe  it  would  be  to  be 
guided  by  an  example  like  Chicago. 

The  Brighton  abattoir,  near  Boston,  falls  very  much  below  Chicago 
in  the  extent  of  the  nuisance  which  some  of  the  witnesses  think  that 
it  is.  At  Brighton  the  fat  and  offal  is  rendered  and  utilized  on  the 
premises.  This,  more  than  all  other  causes,  becomes,  under  ordinary 
management,  an  offence  to  a  neighborhood  in  which  it  is  carried  on. 
We  do  not  think  that  it  is  n^Kjessary  to  go  into  an  examination  of  defend-* 
ant's  proofs  touching  the  effect  upon  the  comfort  and  health  of  the  peo- 
ple residing  in  the  vicinity  of  the  stock-yard  and  abattoir  of  New  Orleans, 
the  testimony  not  clearly  pointing  out  the  exact  situation  of  the  premises 
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or  the  character  of  the  neighborhood  iu  which  they  are  located.  The  saiDe 
general  conclusion  may  be  reached  in  relation  to  the  condition  of  the 
stock-yards  of  Pittsburgh,  Harrisburg,  and  of  this  city,  with  the  qualifi- 
cations that,  as  to  the  first  and  last  named,  those  who  speak  of  their 
inoffensive  character  are,  to  a  considerable  extent,  residents  of  the  neigfah 
borhood ;  but  they  fall  short  of  furnishing  a  proper  standard  by  which  to 
estimate  correctly  the  necessary  results  of  the  establishment  proposed  for 
Philadelphia,  there  being  no  abattoir  connected  with  either  of  them. 

In  point  of  location,  cliinate,  and  atmospheric  influence,  the  advaiH 
tages  are  all  iu  some  degree  with  Harsimus.  This  conceded,  does  it 
fbUow  that  of  necessity  the  defendants  cannot  carry  on  the  business  of 
slaughtering  animals  at  the  site  selected  by  them  on  the  Schuylkill, 
without  creating  a  nuisance?  Dr.  Ranch  thinks  so,  and  a  number  of 
the  affiants  seem,  with  more  or  less  certainty  of  conviction,  to  agree  with 
him.  Yet  these  conclusions  are  cautiously  expressed,  and  are  based 
mainly  on  the  case  as  Dr.  Ranch  infers  it  must  exist.  Upon  his  most 
weighty  ground  of  objection,  the  pollution  of  the  river,  we  think  it  has 
been  made  to  appear,  if  that  to  which  the  defendants  have  testified  is 
true,  that  he  is  mistaken  ;  and  the  basis  of  his  conclusions  having  been 
swept  awav,  this  difficulty  must  be  considered  as  no  longer  in  the  cause, 
upon  this  hearing  for  a  special  injunction.  Bo  also  falls  out  of  the  case 
all  the  concurrent  opinions  resting  upon  the  same  foundation.  And 
judged  by  the  testimony  before  us  the  abattoir  and  stock-yards  at  Har- 
simus, to  which  defendants  propose  to  conform,  both  in  construction  aiid 
management,  are  neither  an  offence  to  the  sense  of  smell,  nor  prejudicial 
to  health,  and  this  is  substantially  conceded  by  the  committee  appointed 
by  the  complainanta  to  make  a  preliminary  examination  of  the  estab- 
lishment. Of  the  hog  abattoir  at  Hackensack,  the  language  employed 
is  somewhat  emphatic,  but  the  strongest  expression  used  in  relation  to 
Hackensack,  where  all  the  offal  of  Harsimus,  as  well  as  all  the  animals 
Avhich  die  during  transportation,  are  converted  into  fertilizing  material, 
is,  that  the  hogs  smell  badly.  A  remark,  equally  strong,  might  with 
truth  be  made,  of  many  of  our  most  important  manufacturing  establish- 
ments, but  which  would  fall  very  far  short  of  proving  that  they  were 
nuisances.  This  report  of  the  committee,  sworn  to  by  one  of  the  com- 
plainants in  the  cause,  does  not  aver  that,  outside  of  the  building  at 
Hackensack,  more  than  slightly  offensive  odor  was  discovered,  or  that 
they  detected  in  the  air  that  which  could  properly  be  regarded  as  inju- 
rious to  the  comfort  or  health  of  any  one. 

It  is  an  important  fact  bearing  upon  the  question  of  location,  that  by 
permission  of  the  board  of  health  of  New  York,  the  cattle  yards  of  the 
t^ew  York  Central  Railroad  have  been  removed  from  One  Hundredth 
street  to  a  point  nearly  two  miles  nearer  to  the  heart  of  the  city,  on  the 
Hudson  river,  at  the  foot  of  Sixtieth  street.  The  said  board  have  also 
given  their  assent  to  the  erection  of  a  large  abattoir  at  the  foot  of  Fifty- 
ninth  street,  within  about  six  hundred  feet  of  Roosevelt  hospital,  the 
larjfest  and  most  important  institution  of  the  kind  in  the  city. 

By  permission  of  the  same  authority,  a  portion  of  the  market-houw 
at  the  foot  of  Fortieth  street,  which  is  950  feet  in  length,  is  at  this  time 
being  converted  into  an  abattoir  and  rendering  establishment 

Nearly  every  opinion  expressed  by  the  witnesses  for  the  complainants 
is  hypothetical  or  supposititious:  assumed,  but  not  proved ;  that  of  which 
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they  complain  is  a  mere  anticipatioo  of  danger,  not  a  certainty  that  it  will 
occur,  and  is  met  by  a  flat  denial  that  the  causes  of  injury  will  be 
allowed  here  to  exist,  and  a  further  denial,  that  from  the  standpoint  of 
the  complainants,  or  from  any  other  condition  of  things,  will  the  stock- 
yard or  the  slaughter  of  animals  be  a  nuisance.  It  has  been  remarked, 
the  anticipation  of  danger  may  be  felt  as  well  when  it  is  infinitely  re- 
mote as  when  it  is  near — as  well  when  it  may  never  occur  as  when  it 
mar.  And  thus  the  case  of  the  plaintiffs  seems  to  stand  before  us  now, 
and  is  to  be  regarded  as  only  "speculative,  eventual,  and  contingent," 
and  this  is  seldom  a  ground  for  interference  by  injunction :  Earl  of  Bipon 
vs.  Hobariy  3  Mylne  &  Keene,  169. 

The  remaining  objection  relates  to  the  removal  of  offal  in  boats  and 
ears,  but  we  see  no  reason  to  fear  that  any  serious  difficulty  can  arise 
from  this  cause — none  certainly  that  cannot  promptly  be  remedied  if 
occasion  should  require. 

We  have  given  to  this  case  the  most  full  and  anxious  consideration, 
bacause  of  the  consequences  which  might  result  from  a  mistake  in  the 
conclusion  which  we  should  reach ;  consequences  which,  if  the  com- 
plainants' apprehensions  are  well  founded,  are  far  beyond  all  pecuniary 
interests  which  could  be  involved,  because  they  relate  to  the  comfort 
and  health  and  life  of  the  citizen.  The  investigation  of  the  testimony, 
afler  careful  reflection,  has  failed  to  satisfy  us  that  the  complainants 
have  made  out  a  case  so  free  from  question  or  doubt  as  to  justify  us  in 
ttrr<i3ting  the  further  progress  of  the  work.  On  the  contrary,  we  do  not 
b  ilieve  that  as  the  business  is  to  be  conducted  it  will  be  an  injury  to  the 
<:  imfort  or  health  of  any  citizen ;  that  outside  of  the  premises  there  will 
ba  any  odors  that  will  give  offence.  If  in  this  we  should  be  mistaken, 
the  power  is  in  our  own  hands.  If  the  establishment  as  a  whole,  or  in  any 
part  of  it,  should  offend  against  the  law,  it  can  be  promptly  suppressed  ; 
and  we  propose  to  keep  control  of  this  case  until  the  experiment  has  been 
fully  tried,  and  also  to  impose  terms  regulating  the  construction  of  the 
cattle-yard  and  abattoir,  requiring  that  every  safeguard  which  has  been 
or  can  be  properly  suggested  shall  be  applie()/ 

Before  making  any  order  upon  tho  present  motion  we  will  require 
the  defendants  to  file  in  the  cause  a  j)lan  of  the  proposed  construction, 
the  ad  interim  injunction  to  stand  until  the  plan  has  been  examined 
and  approved  by  the  court. 

If  the  defendants  choose  to  go  on  and  erect  their  buildings  and  con- 
struct their  cattle-yards,  when  the  order  refusing  the  special  injunction 
shall  have  been  made,  they  will  go  on  at  their  own  risk.  Nothing  can 
be  decided  now  but  the  question  of  the  special  injunction ;  if,  upon 
final  hearing,  on  bill,  answer  and  proofs,  a  case  should  be  made  out 
against  them,  any  order  that  shall  now  be  made  will  in  no  degree  em- 
barrass the  court  in  entering  such  a  judgment  as  the  proof  may  require ; 
and  even  if  a  final  injunction  should  be  refused,  it  leaves  the  defendants 
liable  to  prosecution,  or  to  be  rastrained  at  any  time  thereafter,  if  their 
business  should  be  so  conducted  as  to  be  a  nuisance,  either  to  individuals 
or  to  the  public  ^renerallv. 

C/ww.  B,  McMichael,  E,  Spencer  Miller,  and  William  ff.  Bawle,  Esqs., 
for  complainants. 

Theodore  Cuyler,  George  W.  and  Chapman  Biddle,  Esqs.,  for  de- 
fendants. 
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[L^.  Int,  Vol.  32,  p.  116.] 

Elton  vs.  G£ifi8£BT  et  cU. 

The  27th  section  of  Article  III.  of  the  new  Constitution  is  obttcurely  worded,  but  its 
manifest  purpose  was  to  get  rid  of  the  )State  otlioers  of  inspection. 

When  the  Constitution  says,  no  office  for  inspection  or  measuring  shall  be  continaed, 
and  an  intent  to  the  contrary  does  not  appear,  we  are  to  suppose  the  convention  in- 
tended to  mean  that  they  should  not  be  continued  after  the  adoption  of  the 
Constitution. 

What  is  said  upon  the  floor  of  the  convention  is  a  proper  aid  in  an  investigation  of 
this  character. 

The  general  sections  26  and  29  of  the  schedule  do  not  control  or  modify  the  27th  Mo- 
tion of  Article  HI.,  as  it  is    otherwise  provided  in  tlie  Constitution." 

The  schedule  was  added  to  prevent  inconveniences  from  changes  in  the  Constitution ; 
this,  in  its  etfeoton  persons  in  office,  was  intended  to  prevent  inconvenience  to  those 
who  fiUe  1  offices,  in  harmony  with  the  instrument,  not  to  those  who  were  to  be  de- 
prived of  offi^^e  by  its  adopuon.  A  general  provision  in  statutes  does  not  overrule 
a  special  provision,  when  both  can  be  so  construed  as  to  stand. 

The  m  )tioa  wa3  for  a  special  injunction  to  restrain  Geissert  from  inspect- 
ing leather,  and  Massey  &  Jauney  from  selling  leather  inspected  by  him, 
and  not  by  Elton,  the  commissioned  inspector. 

Hon.  William  B.  Mann,  for  petitioner,  contended : 

That  the  ofHje  of  leather  inspector  was  not  abolished  under  the  new 
Constitution,  because  it  is  not  done  expressly,  and  that  whenever  the 
convention  designed  to  abolish  an  office  they  did  so  in  express  words: 
Bright  vs.  OMale,  Leg.  Int.  1874,  p.  141 ;  Clearfield's  Case,  Id.  p.  118; 
O'Mira  vs.  Commonwealth,  Id.  p.  332 ;  Cooley,  p.  57.  That  the  section 
is  in  the  article  on  legislation,  and  relates  to  future  legislation  :  it  is  not 
to  act  on  existing  offices  or  vested  rights :  Commonwecdih  vs.  Hartranft, 
Lsgal  Int.  1874,  p.  404 ;  Holt  vs.  Deshler,  2  Smith,  301 ;  section  26  of  the 
schedule  protects  ail  persons  in  office.  Section  29  protects  their  compen- 
sation.   The  Constitution  is  made  to  protect,  not  to  destroy. 

W.  H.  Drayton,  Esq.,  contra,  said : 

Wn^n  the  words  used  convey  a  clear  and  positive  meaning,  the  court 
may  not  add  to  or  take  away  from  it:  Cooley  on  Const.,  p.  67. 

Should  tha  words  used  not  iseem  clear  by  the  court,  they  should 
search  the  debates  in  the  convention,  and  the  construction  of  the  execu- 
tive department,  and  all  sources  from  which  the  intent  may  be  ascer- 
tained, and  from  these,  if  possible,  ascertain  the  mischief  and  the 
proposed  remedy :  Jones  vs.  Harrison,  6  Excheq.  328 ;  Sedg.  on  Statutes, 
p.  220 ;  People  vs.  Potter,  47  N.  Y.  378 ;  Clark  vs.  The  People,  26  Wend. 
699  ;  Gxrdner  vs.  The  CoUector,  6  Wallace,  S.  C.  R.  499. 

There  Is  nothing  to  warrant  an  inference  that  the  26th  and  29th  sec- 
tions of  schedule  were  intended  to  affect  the  plain  meaning  of  the  27th 
section  of  Article  III, 

A  particular  intent  is  not  to  be  revoked  or  altered  by  a  general  in- 
tent, inile33  it  is  clearlv  referred  toand  embraced  in  it;  Bounty  Accounts, 
20  P.  F.  S.  92 ;  PreUy  vs.  Solly,  26  Beavan,  610 ;  /State  vs.  GoeUe,  22 
Wiicon.  363;  Potter's  Dwarris,  110,  131,  273. 

Opinion  delivered  March  27,  1875,  by 

Allison,  P.  J. — The  plaintiff,  who  was  commissioned  by  the  governor, 
seeks  to  re-strain  by  injunction  the  defendants,  Geissert,  Lehr  and 
Bunting,  from  acting  as  inspectors  of  leather,  and  the  firm  of  Massey  & 
Janney  from  dealing  in  leather  inspected  and  marked  by  them. 
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The  decision  of  this  questiou  involves  a  construction  of  section  27 
Article  IIL,  of  the  new  Constitution,  and  of  sections  26  and  29  of  the 
sctiedule.   These  sections  are  as  follows  : 

No  State  office  shall  be  continued  or  created  for  the  inspection  or 
measuring  of  any  merchandise,  manutiActure  or  commodity,  but  any 
county  or  municipality  amy  appoint  such  officers  when  authorized  by 
law :  section  27,  Article  111. 

Ail  persons  in  office  in  this  Commonwealth  at  the  time  of  the  adoption 
of  this  Constitution,  and  at  the  first  election  under  it,  shall  hold  their 
respective  offices  until  the  term  for  which  they  have  been  elected  or  ap- 
pointed shall  expire,  and  until  their  successors  shall  be  duly  qualified, 
unless  otherwise  provided  in  this  Constitution  :  schedule,  section  26. 

All  State,  county,  city,  ward,  borough,  and  township  officers  in  office 
at  the  time  of  the  adoption  of  this  Constitution,  whose  compensation  is 
not  provided  for  by  salaries  alone,  shall  continue  to  receive  the  compen- 
sation allowed  them  by  law,  until  the  expiration  of  their  respective  terms 
of  office  ;  schedule,  section  29. 

The  chief  difficulty  arises  from  the  obscure  wording  of  the  section  of 
Article  IIL,  above  quoted.  The  article  treats  generally  of  legislation, 
and  the  cognate  subject  of  bribery  by  and  of  a  member  of  the  Legislature, 
punishment  of  the  offence,  and  obligation  to  testify  in  such  case. 

The  plaintiff  contends  that  this  classification  argues  an  intention  on 
the  part  of  the  framers  of  the  Constitution  to  control  future  legislation 
upon  the  subject,  but  not  immediately  to  abolish  the  office  of  inspectors 
of  merchandise,  manufacture  or  commodity.  The  tense  is  future.  No 
State  office  "shall  be  continued  or  created  ;  "  this  necessarily  relates  to 
future  legislation  in  so  far  as  it  forbids  the  creation  of  State  offices  of  in- 
spection. There  is  no  other  way  in  which  such  offices  can  be  crtated. 
Those  which  had  been  established,  and  to  which  the  article  was  intended 
to  apply,  had  been  called  into  existence  by  legislative  authority;  they 
could  exist  by  virtue  of  no  other  power  in  the  Commonwealth.  This 
portion  of  the  section  is  therefore  to  be  read  as  if  the  words  "by  the 
iiegblature"  had  been  inserted  after  the  word  created.  It  would  then 
read:  No  State  office  shall  be  continued  or  created  by  the  Legislature. 
The  intention  is  clear  to  make  it  impossible  to  establish  in  the  future 
any  such  office  by  l^islation.  But  what  of  the  preceding  phrase  hhfiM 
be  continued  ?  "  Is  it  also  to  be  read  as  if  the  interpolated  words — by 
the  Legislature — ^followed  it  immediately  in  the  section  in  the  order  in 
which  it  is  there  placed  ?  It  would  then  read,  **  No  State  office  shall  be 
continued  by  the  Legislature  for  the  inspection,"  etc.  That  this  cannot 
be  the  true  reading  of  this  portion  of  the  section  is  apparent  from  the 
fact  that  by  no  preceding  statement  had  the  continuation  of  t}ie8e  r.ffices 
been  referred  to.  If  it  had  been  provided  that  as  they  then  existtd, 
they  should  cease,  either  immediately  or  at  some  designated  time  in  the 
future,  a  provision  that  would  prevent  their  being  thereafter  rcvivt  d  or 
continued  by  the  Legislature  would  be  easily  understood.  But  as  the 
Constitution  contained  nothing  of  the  kind,  it  did  not  require  that  a  re- 
striction should  be  placed  on  legislation,  which  would  prevent  these 
offices  being  continued.  The  laws  under  which  they  had  been  created 
remaining  in  full  force,  the  offices  would  survive,  to  be  filled  by  the  ap- 
pointment of  the  governor.    There  is,  therefore,  no  other  way  by  which 
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effect  can  be  given  to  the  whole  of  the  clause  of  the  section,  except  to 
interpret  it  as  if  it  had  read:  No  State  office  shall  be  contiDued 
after  the  adoption  of  the  Constitution,  or  created  by  the  Legislature  for 
inspection. 

it  would  have  been  much  more  satisfactory,  and  freed  from  all  diffi- 
culty, if  the  section  had  been  thus  framed,  or  if  in  direct  terms  it  had 
been  made  to  read :  The  State  offices  of  inspection  of  merchandise,  man- 
ufacture or  commodity,  are  hereby  abolished/'  The  argument  is  not 
without  force  that,  in  all  other  inetuices,  when  there  was  an  intention  to 
abolish  an  office,  or  a  court,  this  intention  is  clearly  expressed,  as  will 
appear  by  the  5th  section  of  Article  V.,  relating  to  associate  judges  not 
learned  in  the  law,  in  counties  forming  separate  districts. 

Art  v.,  section  12,  reads :  ^  In  PhiUdelphia  the  office  of  alderman  is 
abolished." 

Art  v.,  section  21 :  "The  CJourt  of  Nisi  Prius  is  hereby  abolished.'' 
Equally  clear  is  section  22  of  Article  V.,  and  sections  7, 11,  and  12  of  the 
schedule. 

But  this  argument  is  not  of  itself  absolutely  conclusive  against  the 
view  contended  for  by  tlie  defendants.  There  are  more  ways  than  one 
in  which  to  express  a  purpose,  which  was  in  the  mind  of  the  conven- 
tion, and  if  we  can  ascertain  what  that  purpose  was,  at  any  time,  when 
an  attempt  was  made  to  set  it  out  in  the  instrument,  whether  it  is  clearly 
or  obscurely  expressed,  and  the  lanpiage  in  which  it  is  clothed  will  jus- 
tify an  interpretation  consistent  with  such  a  purpose,  we  are  to  give 
efi^t  to  it,  that  it  may  become  operative,  if  not  according  to  the  letter, 
yet  so  that  it  shall  be  in  agreement  with  the  spirit  of  the  section  of  which 
it  is  a  portion,  or  of  which  it  may  constitute  the  whole.  The  intention 
is  always  to  prevail  over  the  letter,  if  it  can  be  ascertained  ;  we  are  to 
look  to  that  which  is  sought  to  be  accomplished,  rather  than  to  the 
manner  of  stating  the  purpose,  which  was  in  the  mind  of  the  framers  of 
the  instrument.  The  inquiry  is  therefore  a  most  important  one — what 
was  the  purpose  which  the  convention  sought  to  accomplish,  or  the  mis- 
chief for  which  they  desired  to  provide  a  remedy  ?  Without  doubt  it 
was  to  get  rid  of  the  State  offices  of  inspection,  and  when  they  said  no 
State  office  for  inspection  or  measuring  shall  be  continued,  and  an  intent 
to  the  contrary  does  not  appear,  we  are  to  suppose  that  they  intended  to 
mean  that  they  should  not  be  continued  thereafter,  that  is,  after  the 
adoption  of  the  Constitution,  that  the  mischief  should  be  at  once  reme- 
diea.  To  reject  this  conclusion  would  be  to  hold  that  the  offices  would 
indefinitely  contiuue,  the  laws  of  theit  creation  not  having  been  abro- 
^ted,  and  would  render  the  clause  that  they  were  not  to  be  continued, 
insensible  |ind  unmeaning,  as  they  would  continue  by  virtue,  not  of 
future,  but  of  past  legislation.  The  debates  of  the  convention,  vol.  7, 
page  414,  etc.,  show  what  was  in  the  mind  of  the  convention  when  this 
section  was  adopted,  and  that  this  is  a  proper  aid  in  an  investigation  of 
this  character  is  laid  down  in  Potter's  Dwarris  on  Statutes,  page  12^ 
133.  This  is  looking  at  the  actual  condition  of  things  when  the  Consti- 
tution was  framed  and  adopted :  Clark  vs.  The  People,  26  Wend.  599, 
etc. ;  Gardner  vs.  The  Collector,  6  Wallace,  S.  C.  R.  499  ;  Cowtant  vs. 
The  People,  11  Wend.  571.  If  we  thus  reach  an  explanation  of  what 
might  otherwise  be  regarded  as  obscure  and  hard  to  be  understood,  what 
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b  our  duty  but  to  give  such  a  construction  to  the  section  as  ^ill  sup- 
press the  evil  and  advance  the  remedy,  and  to  add,  as  has  been  said, 
tbrce  and  life  to  the  case,  according  to  the  intent  of  the  makers  of  the 
Constitution,  pro  bono  publico. 

But  it  is  contended  as  against  this  view  that  the  sections  of  the  schedule 
26  and  29  control  and  mtxlity  the  27th  section  of  Article  III.  The  pur- 
pose of  these  two  sections  of  the  schedule  u  to  save  to  all  persons,  for 
the  full  term,  the  enjoyment  oi'  any  office  to  which  they  had  been  ap- 
pointed or  elected,  as  well  as  the  compensation  in  fees  which  had  been 
allowed  to  them  by  law,  with  the  very  important  qualification,  **  unless 
otherwise  provided  in  this  Constitution."  This,  it  has  been  argued,  is  to 
be  render^,  unless  such  persona  have  been  otherwise  provided  for  in  the 
Constitution,  both  as  to  office  and  compensation.  This  was  done  for  the 
judges  of  the  Court  of  Common  Pleas  and  District  Court  of  this  city 
and  of  the  county  of  Allegheny,  and  for  the  surveyor-general  of  the 
State.  The  26th  section  does  not  say,  however,  that  all  persons  in  office 
at  the  adoption  of  the  Constitution  shall  remain  therein,  and  receive  the 
fees  provided  by  law,  but  it  does  say,  that  this  t^hall  be  the  working  of 
the  Constitution,  unless  it  is  otherwise  provided.  Now,  if  we  are  correct 
in  holding  that  inspections  under  laws  then  existing  were  to  ceaee  accord- 
ing to  the  true  intent  of  section  27  of  Article  III.,  upon  the  adoption 
of  the  Constitution,  then  it  does  provide  "otherwise ;  it  provides  in  effect 
that  the  laws  which  authorized  the  appointment  of  this  class  of  officers 
should  be  practically  abrogated,  and  they  thus  fell  with  all  other  laws 
covered  by  the  2d  section  of  the  schedule,  which  continued  in  force  only 
such  as  were  not  inconsistent  with  the  Constitution.  We  (annot  read 
this  last  clause  of  section  26  of  the  sche<lule  as  the  plaintifi'  nads  it,  as 
continuing  in  office  until  the  end  of  their  term  all  persons  for  whom 
some  other  provbion  had  not  been  made  in  the  Constitution,  and  thus  to 
provide  for  them ;  but  as  continuing  all  such  offices  as  were  not  incon- 
sistent with  the  Constitution,  and  for  which  it  had  not  provided  other- 
wise. If,  as  we  think,  the  intention  was  to  declare  that  they  should 
not  contin  je  after  the  adoption  of  the  Constitution,  then  it  did  provide 
otherwise  than  that  they  should  continue  to  the  end  of  the  term. 

The  schedule  was  added  to  the  body  of  the  instrument,  that  no  in- 
convenience should  arise  from  the  change  in  the  Constitution,  but  this, 
in  its  effect  upon  persons  in  office,  was  intended  to  prevent  incon- 
venience to  those  who  filled  offices  that  were  in  harmony  with  the 
instrument,  and  not  to  such  as  had  been  deprived  of  their  office  by  its 
adoption. 

The  general  provision  for  persons  in  office,  contained  in  the  26th  and 
29th  sections,  are  not  to  be  allowed  to  override  the  special  and  partic- 
ular operation  of  Article  III.,  section  27  ;  both  may  stand  in  the  instru- 
ment without  conflict.  This  being  the  case,  the  latter  does  not  take 
away  or  alter  that  which  precedes  it;  Dwarris,  110,  273;  Churchill  vs. 
OrtoBe,  5  Bingham,  180;  20th  Wisconsin,  363 ;  26  Beavan,  610  ;  20  P. 
P.S.  92, 

The  injunction  is  refused. 

William  B.  Mann,  Esq.,  for  plaintiff. 

William  Heyward  Drayton,  Esq.,  for  defendant. 
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[Leg.  Tnt,  Vol.  32,  p.  116.] 

Lewis  vs.  The  Philadelphia  Axle  Works. 

A  mortgage  given  by  a  corporation  on  its  leasehold  interest,  machinery  and  fixtarea, 
and  no  objections  made  against  its  validity  by  the  company,  cannot  be  defeated  by 
an  assignee  in  bankruptcy  of  Uio  company  cn  his  affidavit  that  it  was  given  withoat 
due  authority. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Opinion  delivered  March  27,  1875,  by 

Allison,  P.  J. — This  suit  is  an  action  of  scire  facias  on  a  mortgage, 
of  a  lease,  machinery  and  fixtures,  executed  by  the  defendant,  August 
28,  1874,  to  the  plaintiff,  for  $21,500.  The  conx>rate  seal  is  affixed  to 
the  mortgage,  attested  by  the  secretary,  and  by  him  proved  under  oath, 
to  be  the  seal  of  the  corpiration,  and  that  it  was  attached  in  due  execu- 
tion of  the  instrument,  which  was  signed,  sealed  and  delivered,  as  and 
for  the  act  and  deed  of  the  company  defendant.  The  affidavit  of 
defence  is  made  by  the  assignee  m  bankruptcy  of  the  Philadelphia 
Axle  Company,  and  avers,  that  on  the  18th  day  of  December,  1874,  the 
defendants  were  adjudged  bankrupts,  that  no  authority  was  given  by 
the  stockholders,  or  by  the  directors  to  the  officers,  to  execute  and  de- 
liver the  said  mortgage,  and  that  at  the  date  of  the  execution  of  it,  the 
defendants  were  insolvent,  th^  it  was  given  to  defeat  the  operation  of 
the  bankrupt  law,  and  to  give  a  preference  to  the  plainti^  over  the 
other  creditors  of  the  corporation. 

The  right  to  execute  a  mortgage  of  lease,  machinery  and  fixtures,  is 
denied. 

The  act  of  April  27, 1855,  Purdon,  486,  gives  express  authority,  for 
a  lessee  for  a  term  of  yeai^s,  of  a  colliery,  land,  manufactory  or  other 
premises,  to  mortgage  his  lease,  with  fixtures  and  machinery,  with  the 
same  efiect  as  in  the  case  of  a  mortgage  of  a  freehold  title. 

So  also  the  act  of  January  11,  1867,  enables  manufacturing  com- 
panies to  borrow  moneys,  and  secure  the  payment  by  morti^age  of  their 
property.  In  Roberts  Appeal,  10  P.  F.  8.  400,  it  is  decided,  that  this 
act  does  not  authorize  a  mortgage  of  chattels.  The  difficulty  which 
presented  itself  to  the  mind  of  the  court,  was  the  proper  construction 
of  the  word  property,  whether  the  act  intended  to  embrace  a  mortgage 
of  chattels,  in  using  the  term  property,  or  only  such  property  as  had 
been  usually  mortgaged  before  the  passage  of  the  act.  The  attention 
of  the  court  does  not  seem  to  have  been  called  to  the  act  of  1855,  which 
clearly  authorizes  the  mortgage  of  fixtures  and  machinery  along  with 
the  lease,  most  of  these  when  detached  are  chattels,  and  are  within  the 
express  terms  of  the  act.  We  do  not  think  that  the  mortgaging  of  the 
lease,  fixtures  and  machinery,  was  illegal,  or  beyond  the  power  of  the 
corporation.  To  hold  that  it  was,  would  be  to  render  null  and  v<»id 
the  act  of  1855.  But  can  the  affiant  raise  the  question  of  a  wnntof 
authority  to  make  the  mortgage  or  to  affix  the  corporate  seal  to  it? 

Gordon  vs.  Preston^  1  Watts,  387,  decides,  that  a  mortgage  by  a  cor- 
poration, irregularly  executed,  would  be  voidable  by  the  rnrpora- 
tion,  but  if  not  objected  to  by  them,  they  will  be  deemed  to  have 
acquiesced  in,  and  ratified  the  proceeding,  and  that  a  judgment  cralitor 
cannot  take  advantage  of  the  irregularity,  so  as  to  defeat  the  mortjjage- 
Ratification  is  equivalent  to  a  precedent  authority,  and  in  the  case  be- 
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fore  us,  as  in  Gordon  vs.  Preston^  there  has  been  more  than  time  enough 
ti)  enable  the  corporation  to  disavow  the  unauthorized  execution  of  this 
mortgage,  if  it  had  been  disposed  to  do  so ;  there  had  been  no  ditjaffirm- 
ance  of  the  act  of  the  officer  of  the  corporation,  affixing  the  corporate 
8eal  to  the  mortgage,  during  all  the  time  which  eJapsed  between  its 
execution  in  August,  and  the  decree  of  bankruptcy  in  December  follow- 
ing. The  remedy  in  this  case  should  be  sought  in  the  courts  of  the 
United  States,  if  the  assignee  has  any  such  right  as  he  Eets  out  in  his  affi- 
davit of  defence.  The  bankrupt  act  gives  sixty  days  within  which  to  avoid 
a  mortgage  or  other  security  given  to  a  creditor  in  view  of  insolvency. 

The  defendants'  authorities  cited  upon  the  ar^ument«  are  not,  we 
think,  applicable  to  the  question  before  us,  which  is  that  of  a  presumed 
ratification  of  a  mortgage ;  which,  according  to  the  affidavit  of  defence, 
was  not  executed  with  the  knowledge  or  consent  of  the  stockholders  or 
directors. 

These  authorities  mainly  to  the  question  of  the  power  of  an  agent 
to  bind  the  corporation  for  which  he  acts,  but  do  not  cover  the  question 
of  actual  or  presumed  ratification  of  an  act,  originally  done  without 
anthority,  or  in  excess  of  the  power  conferred  by  the  corporation. 
Alike  inapplicable  are  the  cases  which  go  to  the  want  of  authority  of  a 
manufacturing  company,  to  execute  a  mortgage  of  their  leasehold  estate, 
machinery  and  fixtures.    The  right  in  this  case  is,  we  think,  clear. 

Rule  absolute. 

R,  C.  McMurtrie  and  J,  W.  Paul,  Esqs.,  for  the  rule. 
H.  If.  Deckert,  Esq.,  contra. 

[L^.  Int,  Vol.  32,  p.  116.] 

Lynch  vs,  Keuns. 

Jadsrment  cannot  be  taken  for  want  of  a  sufficient  affidavit  of  defence  where  the  plain- 
tiff was  dead  at  the  time  of  the  issuing  of  the  writ  and  the  writ  was  not  amended 
til  1  after  j  udgmen  t  day. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence.  Opinion 
delivered  March  27,  1875,  by 

Allison,  P.  J. — This  suit  was  brought  in  the  name  of  a  plaintiff, 
who  was  dead  when  the  writ  is^sued,  which  was  subsequently,  but  after 
judgment  day,  amended,  by  bringing  in  the  legal  representatives  of  the 
dead  plaintiff,  and  making  them  parties  to  the  record. 

On  the  return  day  of  the  writ  there  was  no  legal  plaintiff  in 
court,  nor  was  there  such  plaintiff  competent  to  file  a  copy  of  the  in- 
stniment  of  writing,  upon  which  suit  was  brought,  within  two  weeks 
after  the  return  day  of  the  original  process.  The  affidavit  of  defence 
law  is  a  just  and  necessary  one,  and  its  influence  on  the  administration 
of  justice  has  been  most  salutary ;  but  it  is  a  departure  from  the  course 
of  the  common  law,  as  a  mode  of  obtaining  judgment.  Whoever  would 
avail  himself  of  it**  benefits,  must  follow  the  requirements  of  the  act 
and  bring  himsplf  fully  within  its  provisions.  This  principle  was  rec- 
ognizeil  in  Thomas  vs.  Shoemaker,  6  W.  &  S.  179,  in  which  judgment 
had  been  entered  in  a  puit  brought  «n  a  promissory  note,  one  day  too 
soon  ;  the  last  day  of  gracp  had  not  fully  ended,  and  although  the  point 
was  not  made  in  the  affidavit  of  defence,  which  went  to  the  merits 
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alone,  the  Supreme  Court  held,  that  the  judgment  had  been  erroneously 
entered.  The  court  say,  had  this  objectiou  been  brought  to  the  notice 
of  the  court  below,  it  b  not  likely  that  they  would  have  rendered  a 
judgment  for  the  plaintiff,  or  have  held  that  defendant  was  bound  to 
have  filed  an  affidavit  of  defence.  It  would  be  preposterous  to  require 
a  defentJant  to  file  an  affidavit  of  defence,  when  it  appeared  that  plain- 
tiff had  no  cause  of  action  against  the  defendant,  at  the  time  of 
commencing  his  suit. 

An  equally  clear  reason  against  judgment  exists  in  this  case ;  when 
suit  was  brought  we  had  no  legal  plaintiff  in  court,  and  no  one  who 
could  perform,  within  the  prescribed  time,  that  which  is  imposed  on  a 
plaintiff  as  a  condition  precedent  to  his  right  to  take  judgment  for  want 
of  ah  affidavit  of  defence. 

Rule  discharged. 

H,  HazlehursU  Esq.,  for  rule. 

Lucas  Hirst,  Esq.,  contra. 

[Leg.  Int.,  Vol.  32,  p.  12S.] 

Rhine  vs.  The  Danville,  Hazleton  &  Wilkesbarbe  Railroad 

Ck>MPANY. 

A  garnishee  in  an  attachment  execution  Is  not  boond  to  answer  ii^relevant  inter- 
rogatories. 

Rule  on  garnishee  to  make  full  answers  to  the  interrogatories. 
Opinion  delivered  April  3,  1874,  by 

BiDDLE,  J. — The  question  as  to  what  limit  is  to  be  set  by  the  court, 
to  the  interrogatories  to  be  propounded  to  a  garnishee  in  an  attachment 
execution,  is  one  of  some  practical  importance.  A  garnishee  is  to  a 
certain  extent  a  mere  stakeholder,  and  the  problem  is  to  obtain  from 
him  answers  wliich  will  give  the  true  state  of  his  relation?  to  the  defend- 
ant, without  permitting  such  a  scrutiny  into  his  affairs  as  would  be  both 
onerous  and  unjust.  The  tendency  of  modern  decisions  is  clearly  to  the 
effect  that  a  simple  denial  of  indebtedness  is  not  su£ScienL  The  gar- 
nishee must  go  further  than  that,  but  how  much  further  is  the  question. 

We  fiud  no  rule  laid  down  by  authority,  on  this  point,  probably  because 
no  rule  can  be  applied,  which  would  be  susceptible  of  adaptation  to  all 
cases.  Every  case,  we  think,  will  have  to  be  decided  therefore  upon  its 
merits,  subject,  of  course,  to  certain  general  rules.  At  the  foundation 
of  thef»e  is  good  faith,  on  the  part  of  the  plaintiff  as  well  as  of  the  gar- 
nishee. The  plaintiff  will  be  assisted  by  ^.he  court  to  obtain  fuller 
answers  only  when  they  think  it  is  to  obtain  more  precise  information 
concerniug  "the  estate  and  effects  of  the  detendant  in  the  possession  or 
charge  of  the  garnishee,  or  debts  due  from  the  garnishee  to  him,"  and 
not  for  some  ulterior  purpose. 

In  Corbyn  vs.  Bollman,  4  W.  &  S.  342,  the  interrogatory  was  pro- 
pounded to  a  justice  of  the  peace,  who  was  the  garnishee,  as  to  "now 
many  jiuUments  are  entered  on  your  docket  in  favor  of  the  defendant, 
and  when  were  they  entered,  and  how  much  in  each  of  said  judgments? 
State  them  specifically.  State  also  the  names  of  the  defendants  in  paid 
juds^ments."  He  refused  to  answer,  and  judgment  was  given  a<rainst 
him  iu  the  court  below.  The  Supreme  Court,  however,  reversed  It,  on 
the  <rroniid  that  the  interrogatory  was  "entirely  irrelevant,  and  not  such 
as  I.e  was  hound  to  answer." 


Digitized  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  337 


Good  £Eitth  on  the  part  of  the  gamiMhee  is  eaually  essential,  the 
answers,  if  evasive,  meagre,  or  inappropriate,  would  of  course  be  con- 
sidered unsatisfieuitorj  by  tlie  court. 

The  same  sort  of  discretion  hus  to  be  exercised  by  the  court  in  judg- 
ing of  the  sufficiency  of  the  answers  as  in  judging  of  the  sufficiency  of 
affidavits  of  defence.  The  necessity  of  a  supplemental  answer  in  the  one 
case  or  a  supplemental  affidavit  in  the  other,  would  depend  on  the  cir- 
cumstances of  the  case. 

In  the  present  case  the  plaintiff  is  a  judgment  creditor  of  tlie  Dan- 
ville, Hazleton  &  Wilkfebarre  Railroad  Company,  which  is  lease<l  by 
the  Pennsylvania  Railroad  Company.  That  company  is  consequently 
made  the  garnishee  in  the  present  case,  and  is  suhiected  to  forty-two 
interrogatories.  The  object  of  the  plaintiff  apparently  is,  not  so  much 
to  show  that  there  is  anv  indebtedness  recognized  as  existing  between  his 
debtor  and  the  garnishee,  as  to  enable  him  to  decide,  whether  if  the 
lessees  of  this  road  had  adminbtered  its  a&irs  in  a  more  economical 
manner,  there  would  not  have  been.  The  following  interrogatories 
show  this  to  be  the  case:  " No.  19.  How  much  stationery  was  used  per 
month  ?  its  kind,  price  and  quality.  No.  20.  State  accurately  the  quan- 
tity of  wood  consumed  monthly,  the  names  of  the  engineers  using  the 
Mime,  and  the  price  paid  for  the  same  monthly.  No,  24.  How  many 
kegs  of  spikes  were  used  per  month,  and  what  was  the  price  per  keg  T 
No.  25.  How  many  gallons  of  oil  were  consumed  each  montn  respec- 
tively? What  was  the  quality  of  the  oil  so  used  and  the  price  of  the 
same?    If  of  different  (qualities,  state  them  and  their  respective  prices," 

As  in  the  case  of  the  justice  of  the  peace  above  quoted,  the  interrosa- 
tories  are  not  as  to  money  in  the  hands  of  the  garnishee  or  debts  due 
by  him  to  defendant,  but  are  intended  to  elicit  from  the  garnishee  facts 
from  which  it  might  be  inferred  that  he  ought  to  have  £uch  money  in 
his  hands. 

If  a  lessee  of  a  railroad  can  be  subjected  to  this  species  of  super- 
vision, not  alone  by  his  lessor  but  by  every  creditor  of  his  lessor,  it 
would  certainly  be  a  most  intolerable  burden.  This,  too,  on  a  mere  sus- 
picion of  indebtedness,  of  which  there  is  not  a  particle  of  evidence,  but  on 
the  contrary,  the  positive  affidavit  of  the  garnishee  that  there  is  none. 

We  would  say,  with  Chief  Justice  Gibson,  in  Hess  vs.  Short,  7  Barr, 
page  232,  **  the  exhibition  of  interrogatories  in  attachment  is  in  the 
nature  of  a  bill  of  discovery,  and  if  the  garnishee  confess  nothing  the 
parties  are  where  they  started.  All  that  can  be  s^id  in  such  a  csiae  is, 
that  the  interrogatories  have  faile<l  to  produce  the  effects  expected  from 
them.  But  that  does  not  preclude  the  plaintiff  from  going  before  a 
jury  to  make  out  his  case  aliunde." 

The  garnishee  here,  like  tiny  other  defendant,  is  subject  to  the  same 
call  for  books  and  papers,  and  under  recent  legislation  can  be  com- 
pelled to  testify.  There  would  appear,  therefore,  no  reason  why  this 
particular  process  should  be  stretched  to  its  utmost  limits,  because  a 
creditor  should  choose  to  assume  that  a  citizen  or  a  corporation,  if  all 
their  affairs  were  scrupulously  examined,  might  prove  to  be  indebted  to 
some  one  to  whomhe  nad  lent  money. 

Rule  discharged. 

Oeorge  Junkin,  Esq.,  for  plaintiff. 
Chapman  Biddle,  Esq.,  contra. 

22 
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[Leg.  lot,  VoL  32,  p.  134.] 


Sanqer  et  al.  vs.  The  City  of  Philadelphia  et  oL 

Where  the  ci^  has  directed  that  a  stream  partly  natural  and  partly  artificial  should  be 
cnWerted.  defendant,  who  was  the  contractor  to  fill  up  and  grade  a  street,  will  be 
restrained  from  filling  up  the  stream  before  the  culvert  has  been  erected. 

Sur  application  to  dissolve  injunction.  Opinion  delivered  April  id, 
1875,  by 

BiDDLE,  J. — A  water-course  now  exists  from  complainants*  land  on 
the  east  side  of  Bridge  street  to  Little  Tacony  creek.  By  permission  of 
councils,  complainants  constructed  a  brick  culvert  under  and  across 
Bridge  street,  through  which  the  water  runs  to  other  property  of  com- 
plainants, and  over  that  property  six  hundred  and  sixty  feet  to  Frank- 


nizing  apparently  the  importance  of  not  obstructing  this  water-course, 
in  Novemoer,  1874,  passed  an  ordinance  directing  the  construction  of  a 
brick  culvert  at  and  near  the  intersection  of  Frankford  ffnd  Foulkrod 
streets.  When  this  is  completed  it  is  admitted  that  all  cause  of  ctroplaint 
-will  be  removed.  One  of  the  respondents,  however,  who  has  a  contract 
•with  the  city,  dated  December  2,  1874,  for  grading  Foulkrod  iftreet, 
from  Bridge  to  Frankford  street,  claims  the  right  to  fill  upthe  water-course 
•on  or  near  the  intersection  of  Foulkrod  and  Franklin  streets,  without 
-waiting  until  the  culvert  has  been  constructed  bv  the  city.  By  so  doing 
very  great,  and  perhaps  irreparable  damage,  will  be  iuflictcd  upon  the 
•complainants,  and  much  unnecessary  expense  entailed  on  the  city. 

It  has  been  argued  that  this  water-course  is  not  a  natural  water-course, 
'but  an  artificial  one,  created  by  the  complainants  themselves,  and  that 
therefore  they  have  no  right  to  ask  the  protection  of  a  court  of  equity, 
to  restrain  its  wanton  obstruction.  Whether  the  water-course  is  natural 
«r  artificial  it  is  extremely  difficult  to  determine,  upon  the  iifiitlavits 
presented.  They  are  about  equal  in  number  on  liotn  sides,  and  quite 
as  positive.  The  truth  probably  is,  that  the  water-course  is  partly 
natural  and  partly  artificial.  But  of  what  moment  is  that  question  here? 
That  there  is  an  existing  water-course,  draining  a  large  anic  unt  of  terri- 
tory, and  protecting  complainants'  brick  yards,  covering  over  twenty- 
four  acres,  from  being  submerged,  is  not  denied.  Neither  is  it  denied 
that  the  councils  of  our  city,  with  a  proper  regard  for  I  he  interests  of 
-complainants  and  others,  have  ordered  the  construction  of  a  culvert 
which  will  protect  them  from  all  damage  when  the  streets  are  graded. 
This  ordinance  was  approved  by  the  mayor  on  the  17ih  day  of  November, 
1874,  and  on  the  Ist  day  of  February,  1875,  propasals  were  issued  by 
the  proper  officer  for  its  construction.  Why  then  should  the  wtrties 
who  received  a  contract  on  the  2d  of  December,  1874,  for  grading  Foulk- 
rod street,  commence  this  work  in  a  way  to  do  the  greatest  damage  to 
property  owners,  and  to  cause  the  greatest  inconvenience  to  the  city 
autnorities,  when  he  had  full  notice  of  what  the  authorities  intended  to 
do,  before  he  received  his  contract  ? 

We  confess  our  inability  to  answer  this  question,  and  therefore  reftitt 
the  application  to  dissolve  this  injunction. 

H,  M,  DecheH,  Esq.,  for  plaintiff. 

Oeorge  Feiree  and  W.  Hopple,  Jr.,  Esqs.,  for  defendants. 
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[L^.  Int,  Vol.  32,  p.  134.] 

LoEB  VS.  Hensey. 

An  expren  warranty  or  fktkudulent  misrepreaentatioDi  must  be  proved  when  the  defence 
is,  that  the  animal  purchased  was  not  as  represented. 

Opinioo  delivered  April  10,  1876,  by 

BiDDLE,  J. — We  have  read  the  volumiDOUs  depositioos,  taken  on  both 
Bides,  in  this  ease,  and  are  unable  to  arrive  at  the  conclusion  that  the 
judgment  should  be  opened. 

The  cow  purchased  by  the  defendant  may  not  give  as  many  quarts  of 
milk  as  was  represented,  but  neither  an  express  warranty  nor  fraudulent 
misrepresentation,  on  that  point,  has  been  proved,  and  we  therefore  think 
the  rule  should  be  discharged. 

/.  H,  CoUon,  Esq.,  for  plaintiff. 

Z>.  if.  M.  Collins,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  32,  p.  134.] 

Brinckle  v8,  Brinckle. 

An  answer  or  a  plea  should  have  the  same  caption  or  supersoription  as  the  salt.  An 
admission  of  the  allegations  in  a  declaration  is  not  presanied  hecanse  the  plea  has 
the  same  caption  as  the  declaration. 

Rule  to  strike  out  "D'henin  suing  as"  and  "Angelique  D'henin  suing 
as"  in  the  title  and  superscription  of  the  answer  filed  by  respondent 
Opinion  delivered  AprU  10, 1875,  hj 

BiDDLE,  J. — ^The  proper  administration  of  justice  and  the  orderly 
arrangement  of  the  recoras  of  the  court  require  that  the  pleadings  and 
all  other  papers  filed  in  the  prothonotary  s  office  shall  l>e  entitled  of 
the  cause  to  which  they  relate.  The  truth  of  the  matter  in  controversy 
id  a  question  of  evidence,  and  cannot  be  deterraiued  or  influenced  by  the 
assumption  of  either  party.  No  one  surely  is  presumed  to  admit  the 
allegations  in  a  declaration,  because,  in  filing  his  plea,  he  has  given  it 
the  same  caption. 

Judge  Allison,  in  Howard  vs.  Lewis,  6  Phila.  Rep.  50,  refused  to 

Srniit  a  woman,  alleging  a  void  marriage,  to  sue  in  her  maiden  name, 
e  required  her  to  appear  as  a  wife  by  her  next  friend.    We  think, 
therefore,  there  is  no  hardship  in  requiring  an  answer,  even  though  it 
denies  any  marriage,  to  take  ttie  same  orderly  and  formal  shape,  and  to 
be  entitl^  of  the  proceeding  of  which  it  forms  a  part 
This  rule  is  made  absolute. 
C  W.  KaU,  Esq.,  for  plaintiff. 
Hon.  jF.  Carroll  Brevoster,  contra. 

[Leg.  Int.,  Vol.  32,  p.  142.] 

Garrett  vs.  Mulligan. 

Where  A  and  B  occnpied  separate  floors  of  the  same  huildinff,  and  A  had  allowed  B 
to  believe  before  he  took  the  lease  that  he  would  not  object  to  a  sign  on  the 
balcony  of  the  second  floor — ffeld,  that  A  conld  not  restrain  B  from  putting  up  a 
sign  there. 

Application  for  injunction.    Opinion  deliverefl  April  17, 1875,  by 
BiDDLE,  J. — The  testimony  submitted  in  this  case  shows  that  the  owner 
of  the  property.  No.  708  Chestnut  street,  having  offered  to  let  it,  was 
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applied  to  by  the  complainaDt  and  the  respondent  on  different  occasions 
U)  rent  portions  of  it,  one  wishing  the  upper  stories,  and  the  other  the 
lower.  He  declined  to  rent  the  property  except  as  a  whole,  but  his 
ugent  bnmglit  the  parties  together,  saying  to  them,  that  if  they  could 
make  satiiilactory  arrangements  between  themselves,  so  that  the  rent  of 
the  whole  building  would  amount  to  five  thousand  dollars,  he  would 
give  them  separate  leases,  reserving  such  rent  for  each  portion  of  the 
house  as  they  should  decide  to  be  equitable.  This  was  clone,  and  each 
party  took  his  lease,  the  complainant  leasing  the  upper  stories,  and  the 
respondent  the  lower.  As  far  as  their  relations  with  the  landlord  are 
concerned  they  stand  upon  precisely  the  same  footing,  there  being 
nothing  in  either  lease  to  enlarge  or  modify  their  rights  to  their 
respective  portions  of  the  premises. 

The  respondent  has  put  up  a  sign  against  the  iron  railing  of  the 
balcony  fronting  the  second  story,  and  this  the  complainant  asks  us  to 
require  him  to  remove. 

The  only  question  in  this  case  is,  did  the  complainant  agree  that  this 
pliould  be  done?  If  he  did  not,  we  find  nothmg  in  any  part  of  the 
testimony  to  justify  it. 

There  appears  to  have  been  considerable  negotiation  between  the 
parties  before  they  signed  the  leases  relative  to  their  joint  occupancy  of 
the  building,  and  among  other  matters,  the  question  of  the  sign  was 
discussed.  The  respondent  swears  positively  that  his  wish  to  place  his 
sign  across  the  balcony  was  distinctly  stated,  and  as  he  understood, 
entirely  acquiesced  in  by  complainant.  That  he  said  to  complainant 
that  he  would  not  take  the  lower  story  without  that  privilege,  and 
complainant  asked  if  he  wished  to  make  an  arch  over  his  sign,  and 
being  assured  he  did  not,  appeared  perfectly  satisfied.  This  is  confirmed 
by  the  only  witness  who  was  present  at  the  discussion.  The  argument 
of  complainant's  counsel  states  their  answer  thus:  "We  admit  Mr. 
Garrett  did  not  make  any  strong  objection  to  its  going  there,  not  because 
he  had  no  great  objection  to  its  going  there,  but  because,  as  he  says,  he 
did  not  consider  it  necessary  to  extend  his  remarks,  as  there  were  no 
negotiations  then  pending,  an<l  he  felt  he  was  in  no  way  subject  to  or 
under  Mr.  Mulligan's  control." 

Accepting  this  as  a  correct  summary  of  his  testimony,  does  it  mean 
anything  else  than  that  the  complainant  voluntarily  permitted  the 
i-espondent  to  entertain  the  belief,  that  if  their  negotiations  came  to  a 
successful  termination,  he  was  to  be  allowed  to  place  his  sign  whew  it 
now  is? 

In  no  subsequent  interview  is  there  any  allegation  that  the  com- 
plainant ever  endeavored  to  correct  this  impression.  That  he  knew  it 
existed  we  can  have  no  doubt.  When  asked  by  his  counsel :  ''  Then  it 
was  not  understood  between  Mulligan  &  Co.  and  you,  that  the  sign  was 
to  be  placed  where  it  now  is?" — the  answer  was  very  guarded  and  very 
significant.  "  It  was  not,  so  far  as  I  am  concerned  ; '  thus  confirming 
the  allegation  of  the  respondent,  that  he  believed  it  to  be  the  agreement, 
and  that  complainant  knew  that  he  believed  it.  We  think  that  it  b 
rather  late  now  for  the  complainant  to  give  vent  to  those  "strong 
objections"  which  he  previously  thought  it  expedient  to  repress. 
Having  permitted  the  respondent  to  incur  responsibility  and  expense  oo 
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the  fiuth  of  his  silence  and  presumed  assent,  the  law  will  imply  an 
actual  assent :  Chitty  on  Contracts,  page  61. 

We  r^rd  this  to  be  a  parol  license  fl^ven  to  the  respondent,  upon  the 
fiuth  of  which  he  leased  a  portion  of  this  property  and  expended  a  con- 
siderable amount  of  money  in  adapting  it  to  his  purpose.  This  would 
constitute  at  law  a  eood  defence:  See  Beriek  vs.  Kern,  14  S.  &  R.  267. 

There  is  no  evidence  that  the  sign  is  of  unusual  size,  or  that  the 
resDondent  has  done  any  more  than  by  a  fair  construction  of  this  license 
he  had  a  ri^ht  to  do. 

The  application  for  an  injunction  b  therefore  refbsed. 

WUUam  0.  Faulks,  Esq.,  for  plaintiff 

R.  P.  White,  Esq.,  for  defendant 

[L«g.  Int,  VoL  32,  p.  150.j 

In  the  matter  of  the  Petition  of  Citixens  for  a  Jury  to  report  to  the 
Court  for  or  against  the  opening  and  straightening  of  Girabd  Avenue 
THBOUOH  Girabd  Collbge  Grounds. 

Ai  the  jurr  appointed  to  report  on  the  opening  and  ttraightening  of  Oirard  ayenna 
oonld  not  agree  on  a  report,  the  ooart  nave  the  power  to  appoint  another  J 1117. 

Opinion  delivered  April  24,  1875,  by 

Allison,  P.  J. — This  petition  recites  the  petition  filed  in  December, 
1873,  in  the  Common  Pleas,  to  report  for  or  against  the  opening  and 
straightening  of  Girard  avenue,  and  the  opening  of  Twenty-second  street 
through  Girard  College  grounds. 

The  fact  is  stated,  that  the  jury  reported  a^inst  the  opening  of 
Twenty-second  street,  and  were  equally  divided  in  opiuion  as  to  Girard 
avenue. 

The  petitioners  pray  for  a  jury  to  report  to  the  court,  for  or  against 
opening  or  straightening  said  avenue  through  the  grounds  of  the  college. 
This  is  resisted,  for  the  reason,  that  the  power  of  the  court  is  exhausted ; 
that  the  act  of  the  2l8t  of  June,  1873,  bein^  a  special  act,  giving  to  the 
Court  of  Common  Pleas  authority  to  appoint  a  jury  of  view,  and  the 
power  of  appointment  having  been  exercised,  there  can  be  no  other  jury 
after  confirmation  of  the  report  That  the  jurisdiction  is  exiseptional 
and  peculiar,  must  be  admitted ;  the  Court  of  Quarter  Sessions  have 
general  jurisdiction  over  roads  and  streets,  and  have  had  from  the  early 
settlement  of  the  province  down  to  the  present  time.  In  Philadelphia 
there  have  been  no  more  than  two  instances,  of  which  we  have  knowl- 
edge, in  which  power  over  streets  was  attempted  to  be  given  to  the 
Common  Pleas;  but  this  is  no  reason  against  the  exercise  of  the  power 
b^  this  court,  if  the  Legislature,  having  entire  control  of  the  subject, 
give  to  it  jurisdiction;  and  so  far  as  the  execution  of  the  power  was  con- 
cerned, in  1873,  it  was,  as  between  the  Quarter  Sessions  and  the  Com- 
mon Flea^  a  difiTerence  of  designation  of  court  more  than  of  suUtance. 
The  same  judges  constituting  both  courts,  and  passing  upon  questions  at 
the  same  sitting  in  each  court,  entitling  their  proceedings  as  of  the  court 
to  which  it  properly  belonged. 

But  the  question  upon  which  we  are  required  to  pass  under  the  pres- 
ent petition  and  objections,  does  not  so  much  relate  to  the  subject  of 
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jurisdictioD,  touching  the  power  to  appoint  a  second  jury  after  a  jury 
nrst  appointed  had  pprforroed  the  duties,  which  devolved  upon  tnem 
under  the  act  of  1873,  as  it  does  to  the  consideration  of  the  ease  as  it  now 
stands  before  us,  upon  a  failure  of  the  jury  appointed  under  the  first 
petition  to  agree  upon  a  finding.    The  act  says,  the  jury  shall  report 
to  the  court  /or  or  againd  the  opening  and  straightening  of  Girard  ave- 
nue through  the  college  grounds;  they  have  done  neither,  being  unable 
to  agree  by  a  majority  of  their  number  upon  one  alternative  or  the 
other.    The  act  directs  the  court  upKon  reaching  a  judgment  that  these 
streets  might  be  opened  under  the  will  of  Stephen  Girard  and  existing 
legislation,  essential  to  the  faithftil  execution  of  the  trusts,  to  appoint 
a  jury  to  report  to  the  court  for  or  against  the  opening  and  straighten- 
ing of  the  avenue,  and  the  opening  of  Twenty-second  street.   The  act 
further  directs,  that  the  appointment  should  be  made  in  accordance  with 
existing  laws;  what  existing  laws ?  obviously  the  general  laws,  giving 
jurisdiction  and  power  to  the  Quarter  Sessions ;  there  were  then,  and 
are  now,  no  other  laws  in  force  upon  the  subject ;  this,  therefore,  can 
be  regarded,  it  seems  to  us,  in  no  other  light,  except  that  of  making 
applicable  to  these  two  streets  by  petition  in  the  Common  Pleas,  the 
^ueral  road  laws  then  in  force,  so  for,  at  least,  as  it  was  necessary  to 
invoke  their  aid  in  carrying  out  the  conditional  directions  of  the  act 
Under  this  view  of  the  subject  how  does  tlie  case  stand  before  the  court? 
A  jury  appointed  to  do  one  or  the  other  of  two  things  specified  in  the 
act,  and  a  report  that  they  have  done  neither,  because  they  have  found 
it  impossible  to  come  to  such  an  agreement  as  is  contemplated  by  the 
law,  which  requires  that  at  least  five  of  the  six  viewers  shall  examine 
and  view,  and  four  of  them  must  agree  to  make  a  report ;  the  act  de- 
clares, that  a  view  which  may  be  had  for  any  purpose,  shall  not  be 
"good  and  valid,"  unless  four  of  the  actual  viewers  concur  in  the  report 
We  have,  therefore,  a  return  which,  as  to  Girard  avenue,  was  not  a 
good  or  valid  report;  it  is  rather  to  be  regarded  in  its  application  to  the 
avenue,  as  no  report  at  all ;  it  is  but  a  statement  of  the  fact  that  ihey 
were  not  able  to  report,  because  four  of  their  number  could  not  concur. 

It  is  very  clear  to  us,  that  the  petitioners  are  entitled  to  a  jury,  vbo 
will  make  a  legal  report  to  the  court ;  it  is  in  no  respect  different  fiom 
any  other  mistrial,  which  is  no  trial  at  all,  and  that  upon  general  prin- 
ciples applicable  to  analogous  cases,  as  well  as  the  unquestioned  ptiiier 
under  tne  general  road  law,  another  jury  ought  to  be  ap|H>int<d. 
This,  indeed,  would  seem  to  have  been  in  the  mind  of  the  Legislature 
when  the  act  was  passed.  Aft^r  directing  the  court  to  appoint  a  jury, 
who  are  to  make  report  within  sixty  days  after  their  appointment,  it 
contains  the  provision,  that  upon  the  confirmation  of  the  report  of  any  ^ch 
jury,  directing  the  aforesaid  Girard  avenue  and  Twenty-second  fetreet, 
to  be  opened,  etc.  It  wilf  be  observed,  that  the  act  does  not  refer  to  the 
confirmation  of  the  report  of  a  particular  jury,  to  be  appointed,  or  said 
jury,  or  such  jury,  but  any  such  jury.  This  is  to  be  taken  in  connection 
with  the  fact,  that  the  act  contemplates  ulterior  proceedings  to  a^sefS' 
damages  by  a  jury,  if  a  report  in  favor  of  opening  should  be  confirmed; 
which  looks  very  much  as  if  the  whole  proceeding,  in  every  ftage» 
should  conform  to  the  general  road  laws,  applicable  to  proceedings  in 
the  Quarter  Sessions :  Esterley'a  Appeal,  4  P.  F.  S.  192 ;  McMulUn  vs. 


Digitized  by  Google 


COURT  OP  COMMON  PLEAS,  PHILA. 


C48 


McOrearyy  Id.  230,  and  Wrighi  vs.  Davenport,  16  Id.  148,  are  all  relied 
upoD  by  the  objecturs  to  the  appoiotmeiit  of  the  jury,  as  supporting 
their  view,  that  the  court  is  witliout  jurisdiction.  The  first  two  cases 
are  authority  merely  for  the  geueral  principle,  tliat  au  act  which  is  out 
of  the  course  of  the  commou  law,  ought  to  be  strictly  construed :  Wright 
vs.  Davenport,  it  is  claimed,  is  almost  identical  with  the  present  case.  It 
differs  in  two  very  material  respects  from  that  which  is  now  before  us. 
First,  it  created  a' special  tribunal  of  three  auditors  to  report  upon  the 
houest  or  ^udulent  management  of  an  insolvent  bank,  after  an  assi^ 
iiient,  and  is  unlike  the  act  of  1873,  giving  power  to  a  court  of  extensive 
general  iurisdiction,  the  judges  of  which  possess  like  general  authority, 
when  holding  a  Court  of  Quarter  Sessions ;  and  in  the  second  place,  the 
special  tribunal  or  board  of  auditors  performed  the  duties  and  exercised 
the  power  conferred  by  the  act,  the^  made  a  valid  and  legal  report  to 
the  court,  by  whom  they  were  appointed ;  this,  as  we  have  seen,  the  jury 
under  the  first  petition  as  to  Girard  avenue,  did  not  do.  We  do  not, 
fur  these  reasons,  r^rd  the  case  of  Wright  vs.  Davenport  as  ruling  the 
question  befi)re  us.  We  dismiss  the  exceptions,  and  will  appoint  the 
jury  for  which  petitioners  pray. 

John  S.  Gerhard  and  E.  Spencer  MiUer,  Esas.,  for  the  petitioners. 

W,  K  Rawle,  F.  C.  Brewtter,  and  William  A.  Porter,  Esqs.,  against  the 
prayer  of  the  petitioners. 

[Lflg.  Int,  Vol.  32,  p.  16^] 

Edward  Crosdalb  vs.  Cyrus  Gadwalladbr. 

A  Jl.  fa,  was  iodonied  interert  "  from  December  30,  1873,"  the  ftusU  being  that  12  per 
eeuL  interest  had  been  paid  for  that  year:  ffeld^  that  a  rule  wonld  be  granted  to 
eoiTMt  the  said  indorsement  to  "  interest  from  December  30,  1874." 

The  application  waA  made  by  the  terre  tenant,  and  the  court  held  that  he  was  entitled 
to  take  credit  for  the  excess  of  legal  interest 

Opinion  delivered  April  24,  1875,  by 

Allison,  P.  J. — ^This  is  a  rule  to  show  cause  why  fi.fa.,  under  which 
real  estate  of  the  defendant  has  been  levied  upon,  should  not  be  in- 
dorsed "interest  from  December  30,  1874,'*  inst^  of  "interest  from 
December  30,  1873."  The  defendant  executed  a  judgment  note  for  two 
thousand  dollars,  in  favor  of  plaintiff,  on  the  30th  of  December,  1872, 
CD  which  is  indorsed  "  interest  paid  to  June  30,  1873,"  and  "  interest 
paid  to  December  30,  1873." 

The  terre  tenants,  who  take  this  rule,  have  received  the  land  levied 
upon  from  the  defendant  by  a  decree  in  equity  upon  a  creditor's  bill. 

The  ground  upon  which  this  rule  is  taken  is,  that  interest  at  the  rate 
of  12  per  cent  was  paid  for  the  use  of  the  money ;  and  that  as  thift  was 
double  the  amount  legally  demandable,  and  having  been  paid  as  in- 
terest upon  the  loan,  the  credit  should  be  carried  to  the  end  of  1874 
instead  of  1873. 

Upon  the  argument,  the  payment  of  doable  interest  was  not  denied, 
and  the  depositions  of  plaintin  establish  the  fact,  even  if  there  had  been 
a  dispute  upon  this  point. 

In  Fi»her  vs.  Kahlnan,  3  Phila.  R.  213,  the  District  Court  decided 
that  where  usury  avoids  the  contract,  the  defence  b  personal  to  the 
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part  J  to  whom  the  loan  was  made.  But  so  ikr  as  it  amounts  to  a  piv 
tanto  failure  of  consideration » it  is  very  clearly  settled  that  the  nlaintiff 
will  be  enjoined  from  the  recovery  of  more  than  the  just  sum  advanced, 
and  lawful  interest  thereon.  A  terre  tenant  was  allowed  to  take  defeuce 
to  a  mortgage  to  the  extent  to  which  it  could  be  shown  to  be  usurious; 
the  court  say,  it  seems  right,  in  the  case  of  a  purchaser,  to  show  tliat  the 
security  is  for  more  on  its  face  than  was  actually  advanced  at  the  time. 
In  Oreene  vs.  T^ler,  3  Wright,  361,  it  was  held  that  the  owner  of  a 
usurious  mortgage  cannot,  even  with  the  consent  of  the  mortgagor,  apply 
partial  payments  to  the  unsound  part  of  his  mortgage  for  the  purpose 
of  keeping  alive  that  part  which  is  valid,  to  the  prejudice  of  an  existing 
subsequent  mortgagee.  The  question  arose,  upon  the  trial  of  the 
feigned  issue,  upon  the  application  of  a  subsequent  mortgagee,  to  ascer- 
tain how  much  was  due  on  the  first  mortgage,  and  what  part  of  it  was 
founded  on  usurious  consideration.  The  court  below  instructed  the  jurjr 
that  although  Uie  contract  was  usurious  between  the  parties,  yet  the 
plaintiff  in  the  issue  could  not  set  it  up  ;  but  this  ruling  was  reversed 
upon  the  ])rinciple,  that  as  against  the  debtor  only,  the  principal  debt 
and  legal  interest  could  have  been  legally  demanded,  no  more  could  be 
l^^ly  demanded  as  against  the  sub^uent  mort-gagee. 

The  question,  whether  any  but  the  borrower  or  deotor  can  set  up  the 
defence  of  usuiy  under  the  act  of  May  28, 1858,  was  made  in  the  case 
of  Vemer  vs.  obrson,  16  P.  F.  S.  440,  but  was  not  passed  on  by  the 
court.  The  case  is  decided  on  the  ground  that  the  judgment  was  bind- 
ing and  conclusive  on  the  parties  until  reversed  or  set  aside.  This  case 
is  relied  on  by  the  plaintiff  as  conclusive  against  the  present  application, 
and  if  this  was  an  effort,  as  plaintiff  seems  to  regard  it,  to  impeach  his 
judgment  collaterally,  he  would  be  justified  in  asking  that  the  rule 
taken  in  this  case  should  be  discharged,  but  we  think  he  misapprehends 
the  pending  application.  The  judgment  is  not  questioned,  and  is  about 
to  be  enforced  by  execution,  but  there  has  been  payment  of  interest  on 
the  judgment,  and  the  Question  is,  in  what  amount,  and  to  what  time, 
does  the  payment  extend  ?  The  credits  indorsed  on  the  back  of  the  note 
are  not  conclusive,  but  may  be  corrected  by  the  admissions  of  the  par- 
ties, or  by  the  proofs  taken  in  support  of  the  application  to  control  the 
execution,  and  have  it  represent  the  amount  due  by  the  payment  of  in- 
terest upon  the  note.  This  question  of  fact  the  plaintiff  would  be  entitled 
to  have  tried  by  a  jury,  but  he  has  not  a^ked  for  an  issue,  and  has  been 
oontent  to  have  the  Question  of  fact  decided  by  the  court  upon  deposi- 
tions. The  cases  of  Fisher  vs.  Kahlnan,  and  Oreene  vs.  T^ler,  sup- 
port the  terre  tenant  in  his  claim  to  maintain  the  present  application  for 
relief;  and  as  the  fact  is  proved  that  legal  interest  up  to  December  30, 
1874,  was  actually  paid  by  Cyrus  Cadwallader,  the  execution  ought 
not  to  be  allowed  to  be  enforced  for  a  larger  amount  of  interest  than 
is  due. 

Rule  absolute. 

Jtt^ns  E.  Skapley  and  WiUiom  L.  Bird,  Esqs.,  for  the  rule. 
Humioker,  contra. 
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[Leg.  Int.,  Vol.  32,  p.  179.] 

Beaver  vs.  Nutter. 

A  erected  a  wall  on  his  own  lot  and  partly  on  the  acy oining  lot,  which  he  subseqnentlv 
purchased;  he  afterwards  sold  the  built-up  lot,  reserving  the  half  of  the  party  wall 
nearest  to  the  vacant  lot,  and  also  sold  the  vacant  lot  to  another  person,  ffeldf  that 
A  did  not  thereby  dispose  of  his  interest  reserved  in  the  wall,  as  it  was  a  party  wall. 
If  the  wall  had  been  wholly  laid  upon  the  land  of  the  plaintiff,  it  could  not  be  consid- 
ered a  party  wall. 

In  equity.  Motion  to  diseolve  special  injunction.  Opinion  deliveml 
May  11,  1875,  bv 

Allison,  P.  J. — ^The  contest  in  thifl  ease  is  over  the  ownership  of  a 
party  wail. 

The  plaintiff  was  the  owner  of  the  house  and  lot  mentioned  in  the  bill 
of  complaint,  which  he  conveyed  to  one  Tully,  reserving  to  himself  the 
west  party  wall.  Before  his  conveyance  to  Tully,  he  also  owned  the 
adjoining  lot  or  piece  of  land  o.i  the  west,  which  was  not  built  upon,  and 
which  he  sold  and  conveyed  to  Maria  L.  Rogers,  from  whom  defendant 
derives  title.  It  was  admitted  upon  the  argument  though  it  is  not  set 
out  in  the  bill,  that  at  the  time  when  the  wall  in  dispute  was  built,  the 
vacant  lot  belonged  to  a  third  parson,  and  that  Braver  subsequently 
acquired  the  lot  by  purchase.  Upon  this  admitted  fact  the  controversy 
must  be  determined  in  favor  of  the  plaintiff.  The  wall  when  it  was 
built  was  a  party  wall,  built  between  partv  and  party.  The  foundations 
were  laid  half  and  half  on  the  lands  ot  adjoining  owners,  and  it  was 
carried  up  in  this  way'as  a  party  wall  in  the  construction  of  the  house 
of  the  plaintiff,  who  tliereby  acquired  an  easement  upon  the  laud  of  his 
neighbor — the  right  to  use  four  and  a-half  inches  of  hu  land  in  the 
building  of  his  house.  This  right  thus  acquired,  he  continued  to  enjoy, 
until  he  became  the  owner  of  the  entire  lot  of  ground,  including  tn3 
servitude,  which  then  merged,  and  for  the  time  being,  by  unity  of  title 
of  both  properties,  was  suspended  and  held  in  abeyance.  Th^  easement 
wa^  swallowed  up  in  the  higher  title  of  the  fee  of  tho  adjoining  lands. 
Holding  both  properties  in  his  own  ri^ht  the  relation  of  party  and  party 
no  loneer  existed;  but  did  this  unity  of  title  extinguish  or  merely 
suspend  the  easement?  The  principle  which  annvers  this  question  is 
dearly  stated  in  Gale  and  Whateley's  Law  of  Easements,  52.  "  It  is 
true,  a  man  cannot  subject  one  part  of  his  property  bv  an  easement,  for 
no  man  can  have  an  easement  in  his  own  property ;  out  he  obtains  the 
same  object  by  the  exercise  of  his  right  of  dominion  over  his  property ; 
he  has  not  thereby  altered  the  quality  of  th3  two  parts  of  his  heritage; 
and  if,  after  the  annexation  of  peculiar  qualities,  he  aliens  one  part  of 
it,  if  the  alterations  are  palpable  and  manifest,  the  purchaser  taxes  the 
land  with  the  qualities  which  the  previous  owner  attached  to  it." 

If  the  owner  of  land  can  create  incumbrances  in  the  nature  of  ease- 
ments, what  is  there  to  prevent  him  recognizing  as  subsisting  and 
oontinuing  easements,  such  as  come  to  him  by  purchase  of  the  land, 
which  easements  were  created  by  former  owners?  This  question  was 
considered  in  Wonie  vs.  Marsh,  6  Philada.  Rep.  33.  The  authoriti€« 
bearing  on  this  subject  are  there  considered ,  and  the  doctrine  established 
in  Keiffer  vs.  Itnhoff,  2  Casey,  442,  applied  to  the  case  of  an  easement 
of  an  alleyway  created  upon  adjoining  properties,  both  of  which 
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properties  v: ere.  afterwards  purchased  separately  by  the  same  person  ;  it 
was  held  that  the  easement  was  not  extinguished  oy  the  mere  unity  of 
title  which  revived  upon  subsequent  severance.  In  Keiffer  vs.  Imhoff^ 
the  court  say :  the  right  remains  as  before,  under  a  higher  title,  and 
upon  a  subsequent  severance  of  the  estate  by  alienation  of  a  part  of  it, 
the  alienee  becomes  entitled  to  all  the  continuous  and  apparent  ease- 
ments which  had  been  used  by  the  owner  during  the  unity  of  the  estate. 
In  the  case  stated  in  the  bill  the  easement  was  the  party  wall  laid  by 
Beaver  on  the  land  of  the  adjoining  owner  on  the  west,  and  which  also 
gave  to  that  owner  an  easement  upon  the  land  of  plaintiff,  consisting  of 
the  right  to  use  the  portion  of  the  wall  which  had  been  erected  on  his 
own  ground.  This  servitude  was  open  and  manifest  so  that  a  purchaser 
would  buy  with  notice:  t(tview  the  land  was  sufficient  to  put  him  on  the 
inquiry.  When  plaintiff  boup^ht  the  vacant  lot,  he  bought  the  easement 
with  it,  and  when  he  sold  to  Maria  L.  Rogers,  she  took  with  the  plainest 
constructive  notice  of  the  existence  of  the  servitude,  and  when  defend- 
ant took  title  from  Miss  Rogers,  the  notice  was  equally  binding  on  him, 
that  half  of  the  party  wall  was  laid  upon  her  land.  This,  we  think,  is 
conclusive  of  the  question  at  issue  between  the  parties,  and  requires  us 
to  hold,  that  the  wall  is  a  party  wall,  that  as  such  it  never  was  lost  to 
plaintiff,  that  though  the  easement  was  suspended  during  his  ownership 
of  both  properties,  the  right  remained,  and  upon  severance  of  title, 
revived  in  full  force,  so  that  when  he  sold  the  house  and  lot  on  the  east 
to  Tully,  it  was  competent  for  him  to  reserve  the  party  wall  to  himself. 

To  the  other  points  made  by  the  defendant,  the  reply  is :  That  mere 
notice  that  a  third  party  claims  a  party  wall,  unsupported  by  proof  of 
title,  will  not  prevent  an  injunction *to  restrain  its  use.  An  injunction 
will  be  granted  to  prevent  the  further  use  of,  or  breaking  into  a  party 
wall,  where,  without  fault  or  consent  of  the  owner,  the  first  floor  of  joist 
had  been  inserted  into  it.  The  act  requires  that  the  first  builder  shall 
be  raimbursed  before  the  next  builder  shall  in  any  wise  use  or  break  into 
the  wall.  It  is  in  the  alternative,  use  or  break  into ;  the  second  builder 
has  no  more  r.ght  to  use  the  wall  "  in  any  wise,"  than  he  has  to  break 
into  it,  without  first  making  compensation.  Nor  does  knowledge  that  a 
cellar  for  an  adjoining  building  is  being  dug  out,  amount  of  itself,  to 
negligence  on  the  part  of  the  owner  of  the  wall. 

That  we  may  not  be  committed  to  the  principle  upon  which  the  case 
rests  as  it  is  stated  in  the  bill,  we  deem  it  proper  to  add,  that  had  the 
wall,  when  built,  been  laid  wholly  on  the  land  of  the  plaintiff,  it  could 
in  no  proper  sense  be  regarded  as  a  party  wall.  An  owner  may  build 
within  and  upon  his  own  lines  as  he  pleases,  subject,  of  course,  to  the 
general  principle,  that  in  so  doing  he  does  no  wrong  to  his  neighbor, 
and  is  observant  of  all  legal  municipal  regulations  upon  the  subject.  It 
requires  no  act  of  assembly  to  empower  an  owner  to  build  upon  bis  own 
land ;  but  it  is  necessary  that  such  authority  should  be  found,  as  a 
justification  for  entering  upon  the  land  of  an  adjoining  owner,  lay  out 
and  build  upon  it  a  wall  to  be  used  in  the  construction  of  a  building 
upoM  his  owT)  lot  of  ground.  This  principle  is  recognized,  as  it  seems  to 
us,  beyond  all  question,  in  the  act  of  February  24,  1721.  Surveyors  or 
rei^ulators  are  given  full  power  and  authority  upon  nppli(*ation  made  to 
them,  to  enter  upon  the  lan<l  of  any  person  or  perst^ns,  in  order  to  set 
out  the  foundations  and  regulate  the  walls  to  be  built,  as  stated  in  the 
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act,  "  between  party  and  party,**  A  roan  cannot  be  a  party  with  himself. 
There  must,  of  necessity,  be  an  adjoiner,  whose  land  b  to  be  used  in 
part,  in  the  construction  of  a  wall  by  a  first  builder.  The  act  has  still 
more  to  say  upon  this  point,  "  which  foundations  shall  be  laid  equally 
upon  the  lands  of  the  persons,  between  whom  such  party  wall  is  to  l>e 
made."  The  property  and  the  owners  are  both  in  the  plural,  in  this 
connection,  showing  an  obvious  purpose  to  keep  clear  the  distinction 
which  determines  the  application  of  the  law,  namely,  separate  owners. 
For  whatever  may  be  saia  of  the  use  of  the  word  lands,  as  indicating  a 
division  into  pieces  or  lots  of  ground  of  a  larger  lot,  the  use  of  the  word 
pmons  between  whom  such  wall  is  to  be  built,  shows  that  it  refers  to 
different  persons,  owning  separate  pieces  of  land. 

This  interpretation  of  the  act  of  1721  does  not  prevent  an  owner, 
when  he  comes  to  sever  his  land,  and  convey  it  to  his  different, 
purchasers,  imposing  whatever  conditions  may  be  agreed  upon  between 
himself  and  his  grantee.  He  may  reserve  his  right  to  compensation  for 
the  use  of  the  wall  of  a  building  first  erected  by  himself  wholly  upon 
his  own  land,  and  whether  as  between  a  grantor  and  grantee,  it  is  ca  lied 
a  party  wall,  or  called  by  any  other  name,  the  contract  having  a 
sufficient  consideration  to  support  it,  will  be  enforced ;  but  where  such 
an  agreement  is  wanting,  there  can  be  no  claim  successfully  maintained 
upon  the  basis  of  its  bein^  a  party  wall.  This  view  of  the  law  is 
supported  by  the  cases  decided  by  the  late  District  Court,  of  Oat  vs. 
mmdon,  and  Norria  vs.  Adami,  2  Miles,  248,  337,  and  the  later  case 
of  Doyle  vs.  RUier,  6  Philada.  Rep.  577,  decided  in  1868.  In  the 
opinion  of  the  court  by  Hare,  P.  J.,  the  point  is  thus  stated :  When  a 
house  is  built  on  a  dividing  line  between  two  lots  owned  by  the  same 
person,  the  whole  b  his,  and  it  is  not  necessary  to  consider  how  much 
of  the  building  rests  on  one  lot,  and  how  much  on  the  other.  What  is 
done  is  done  by  virtue  of  his  title,  and  there  is  no  room  for  the  operation 
of  the  statutes,  which  were  only  meant  to  apply  where  land  is  owned  bv 
different  persons,  and  where  it  would  be  a  trespass  to  erect  a  party  wall 
without  an  authority  in  law. 

In  Pratt  vs.  Me%gs,  2  Parsons'  Equity  Cases,  302,  this  distinction  is 
also  taken.  The  main  design  of  the  law  is  said  to  be  for  the  mutual 
accommodation  of  the  owners  of  adjoining  lots,  where  one  was  about  to 
erect  a  building  where  the  wall  might  ultimately  prove  beneficial  to  the 
second  builder.  Lowrie,  C.  J.,  in  Roberts  vs.  Bye,  G  Casey,  375,  says : 
A  right  to  a  party  wall  is  a  right  which  an  owner  of  land  has  to  build 
a  division  wall  partly  over  his  line  on  the  land  of  another.  Upon 
principle  and  authority,  as  well  as  the  clear  intent  of  the  act  of  172], 
we  conclude  that  per  $e  there  can  be  no  party  wall,  which  is  built 
wholly  on  the  land  of  the  first  builder.  We  have  said  this  much  upon 
the  question,  that  our  understanding  of  the  law  may  not  be  misappre- 
hended. The  case  of  the  plaintiff  is  supposed  to  be  supported  by 
MeOittigan  vs.  Evans,  8  Philada.  Rep.  264.  If  the  plaintiff  rightly 
interprets  MeOittigan  vs.  Evans,  we  are  still  compelled  to  adhere  to  the 
view  above  expr^sed,  which  accords  with  the  interpretation  we  have 
frequentlv  given  to  the  act  of  1721,  and  which  is  supported  by  all  the 
other  authorities  bearing  upon  the  question. 

The  motion  to  dissolve  the  injunction  is  refused. 

L.  R.  FlMier,  Esq.,  for  plaintiff.   O.  Harry  Davis,  Esq.,  for  defendant 
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[Leg.  Int.,  VoL  82,  p.  188.] 

McGlue  vs.  The  City  op  Philadelphia. 

37  the  act  of  April  21. 1858,  it  ia  proyided,  that  no  contract  vhall  be  binding  upon 
the  city  of  Philadelphia  unless  an  appropriation  suiBcient  to  pay  the  same  be  pre- 
yiously  made  by  copncils.  Meld^  that  where  an  appropriation  was  made  sufficient 
at  the  time  to  pay  the  contract  in  Aill,  a  subsequent  diversion  of  the  same  to  other 
objects  by  the  city  left  the  city  liable  as  though  such  diyersion  had  not  been  made. 

It  was  admitted  in  the  case  stated  that  the  origiDal  appropriation  bj 
councils  was  sufficient  to  satisfy  the  plaintiff's  demand. 
Opinion  delivered  Mcnf  21,  1875,  by 

Allison,  P.  J. — The  facts  which  are  stated  for  the  opinion  of  the 
court  present  but  one  question  for  decision :  Is  the  contract,  which  was 
entered  into  between  E.  S.  McGlue  and  the  city  of  Philadelphia,  a  valid 
and  binding  contract,  to  the  extent  to  which  an  appropiiation  had 
previously  been  mad 3  by  councils  for  payment? 

It  is  admitted  that  on  the  18th  day  of  May,  1874,  an  agreement  in 
writing  was  entered  into  by  the  parties  to  this  action,  whereby  the 
plaintiff  bound  himself  to  do  all  work  and  labor  required  in  complet- 
ing the  earthwork  at  the  storage  reservoir,  in  East  Fairmouot  park, 
and  also  to  furnish  seed  of  the  best  quality  for  seeding  the  outer  slope 
of  the  reservoir,  for  which  the.  defendant  agreed  to  pay  the  plaintiff  tne 
price  of  eighty  cents  per  cubic  yard. 

One  million  three  hundred  and  twenty-five  thousand  dollars  was 
appropriated  by  ordinance  passed  the  6th  of  November,  1871,  for  pay- 
ment of  the  work ;  a  portion  of  the  unexpended  balance  of  the  appropria- 
tion which  was  iu  the  treasury  at  the  time  the  contract  was  made  had 
been  expended  or  appropriated  by  councils  for  other  work  when  he 
demanded  payment,  and  the  amount  then  remaining  was  not  sufficient 
to  pay  the  plaintiff  acordlng  to  the  terms  of  his  contract. 

The  plaintiff  claims  that  he  is  entitled  to  have  judgment  entered  in 
his  favor  for  $58,312.96,  which  amount,  by  the  certificate  of  the  chief 
engineer  of  the  water  department,  is  due  to  him  for  work  done  under 
his  contract,  between  the  16th  of  September,  1874,  and  the  2l8t  of 
December,  1874. 

The  5th  section  of  the  act  of  April  21,  1858,  P.  L.  386,  provided, 
**  that  no  debt  or  contract  hereafter  incurred  or  made  shall  be  binding 
upon  the  city  of  Philadelphia,  unless  authorized  by  law  or  ordinance, 
and  an  appropriation  sufficient  to  pay  the  same  be  previously  made  by 
councils ;  provided,  that  persons  claiming  unauthorized  debts  or  con- 
tracts may  recover  against  the  person  or  persons  making  the  same." 

This  contract  was  authorized  by  resolution  of  the  select  and  common 
councils  of  the  city,  approved  by  the  mayor  on  the  12th  day  of  Mar. 
1874.  It  has,  therefore,  the  requisite  first  mentioned  in  the  5th  section 
of  the  act  of  1858  to  support  it.  It  was  authorized  by  a  law  of  the 
city,  duly  passed  in  the  form  of  a  joint  resolution,  which  brings  us  to 
the  consideration  of  the  only  remaining  question:  Is  the  contract  valid 
and  binding  on  the  city  to  the  extent  to  which  an  appropriation  had 
been  previously  made  to  pay  for  the  work  to  be  done  under  it? 

We  think  it  is  clear,  beyond  all  reasonable  question,  giving  the 
strictest  possible  construction  to  the  5th  section  of  the  act,  that  a  con- 
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tractor  is  entitled  to  be  paid  for  work  done  under  his  agreement  to  the 
full  amount  of  a  previous  appropriation  ;  that  he  is  not  responsible  for 
a  diversion  of  a  portion  of  it  b^  councils  to  other  purposes,  or  to  other 
persons,  and,  as  in  this  case,  which  is  presented  for  the  decision  of  the 
court,  more  than  the  amount  for  which  judgment  is  sou^^ht  to  be  recov- 
ered affainst  the  city,  to  wit,  the  sum  of  S58,312.96,  having  been  appro- 
priated for  the  construction  of  the  reservoir  before  the  execution  of  the 
affreement  of  the  plaintiff  with  the  city,  and  this,  too,  beyond  the  amount 
which  has  been  paid  to  him  for  work  done  under  his  contract  prior  to  the 
16th  day  of  September  last,  he  is  entitled  to  a  judgment  in  his  favor. 

This  would  seem  to  be  the  construction  which  councils  have  fiyen 
to  their  agreement  with  plaintiff.  The  resolution  of  May  13  directs 
the  city  solicitor  to  resist  and  defend  the  suit  brought  by  Mr.  McGIue 
against  the  city  for  allied  work  done  to  the  east  park  reservoir,  beyond 
the  amount  appropriated  for  the  purpose.  If,  by  the  phrase  "  beyond 
the  amount  appropriated  for  the  purpose,"  councils  are  to  be  under- 
stood as  referring  to  the  unexpended  balance  of  $38,612.83,  leaving  out 
of  the  account  the  S76,205.80,  paid  to  persons  other  than  the  plaintiff, 
and  that  this  is  the  extent  of  their  liability  to  him,  we  think  the  view 
which  they  take  of  the  (juestion  is  a  mistalcen  one.  A  contractor  is  not 
bound  to  look  to  the  action  of  councils  subsequent  to  making  an  appro- 
priation ;  if  they  carry  the  money  away  from^  him  and  award  it  to 
others,  that  is  a  matter  which  concerns  them  and  not  the  person  with 
wliom  they  have  contracted.  He  cannot  have  his  rights  prejudiced  by 
action  of  councils,  for  which  he  is  in  no  degree  responsible,  and  which 
he  could  in  no  manner  control. 

It  will  not  be  overlooked  that  all  we  have  said  is  based  upon  a  con- 
ceded application  of  the  5th  section  of  the  act  of  1858,  to  the  instance 
of  a  contract,  made  directly  by  the  councils,  in  the  exercise  of  their 
law-making  power,  and  not  through  the  agency  of  the  city  commissioners 
or  heads  of  department  If  it  were  necessary  to  decide  whether  councils 
were  subject  to  the  5th  section  of  the  act  of  1858,  it  is  by  no  means  clear 
that  it  is  applicable  where  councils  are  themselves  the  contracting  party,* 
It  is  not  necessary  to  decide  the  question  in  this  case,  because  the  present 
claim  of  the  plaintiff  has  a  law  of  councils  to  support  it,  and  a  previous 
appropriation  sufficient  to  cover  it;  and  as  there  is  no  dispute  as  to  the 
amount  of  work  done,  or  as  to  the  manner  in  which  it  has  been  performed, 
weenter  judgment  upon  the  case  stated,  in  favor  of  the  plaintiff,  for  the 
sum  of  fifty-eight  thousand  three  hundred  and  twelve  dollars  and  ninety- 
six  cents  ($58,312.96). 

The  contract  with  the  plaintiff  was  not  for  a  round  sum ;  it  was  an 
agreement  to  pay  for  the  work  at  a  fixed  price  per  cubic  yard,  and 
although  it  contemplates  the  completion  of  the  earthwork  of  the  reserr 
voir  by  the  plaintiff,  in  conformity  with  specifications  which  are  made 
part  of  the  contract,  the  sum  which  he  will  be  entitled  to  claim  against 
the  city  can  only  be  ascertained  by  measurement  when  the  work  is  com- 
pleted. It  may  amount  to  more  or  less,  according  to  the  manner  in 
which  the  reservoir  is  constructed.  In  contracts  of  this  character  there 
is  generally  contained  a  clause  providing  for  necesi^ary  variations  as  the 

*  This  point  has  since  been  expressly  decided  by  the  Supreme  Court,  Tatham*$ 
Appeal,  30  P.  F.  Smith,  470. 
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work  progreeses ;  these  variations  may  consist  of  omissions,  or  of  addi- 
tions, so  that  \hi  sum  which  the  contractor  will  be  entitl(^  to  claim  is 
contingent    As  a  rule,  there  can,  in  every  case  of  the  fund,  be  no  appro- 

Sriation  of  an  exact  sum  in  advance  for  payment  of  ail  that  will  be 
ue  to  the  party  who  is  to  perform  work  or  furnish  material  to  the  city. 
A  mistake  in  the  amount  of  the  appropriation,  of  a  sum  less  than 
should  be  found  requisite  to  pay  all  that  had  been  earned  under  the 
agreement,  would,  under  this  view  of  the  law,  relieve  the  city  from 
liability  to  vpay  anything,  the  section  providing,  as  it  does,  that  no  debt 
or  contract  shall  oe  binding  on  the  city,  unless  an  apmvpriaitwn  st^ 
dent  to  pay  ( he  same  be  previously  made  by  councils.  This  constructioa 
of  the  law  would  work  such  manifest  injustice,  and  would  be  so  ntterij 
incapable  of  a  practical  application  to  the  wants  of  the  city  as  to  require 
its  rejection,  unless  we  are  absolutely  shut  up  to  its  adoption  by  the 
imperative  directions'  of  the  act,  interpreting  it  not  only  according  to 
its  letter,  but  by  its  clear  intent  as  well. 

The  most  that  can  be  claimed  under  the  5th  section  is,  that  a  con- 
tractor, who  undertakes  to  perform  work  for  which  he  is  to  be  paid  at 
a  fixed  price,  according  to  the  amount  of  the  work  done,  shall  see  that 
from  time  to  time,  as  the  appropriation  is  exhausted,  if  it  is  less,  in  the 
first  instance,  than  is  required  to  pay  for  evei^thing  to  be  done  under 
it,  that  councils  shall  maKe  further  appropriation  before  proceeding  to 
the  completion  of  the  work ;  but  even  this  would  not  be  in  strict  con- 
formity to  the  language  of  the  section  to  which  attention  has  been 
called,  for  that  looks  to  a  sufficient  appropriation  before  the  contract  is 
entered  into,  and  not  to  appropriations  to  meet  payment  as  the  work 
progresses.  But  if  this  be  the  correct  interpretation  of  the  section, 
what  becomes  of  a  contractor  who,  as  in  this  instance,  and  it  is  by  no 
means  an  uncommon  one,  is  under  a  heavy  penalty  to  finish  his  work 
by  a  certain  time?  This  places  him  between  two  fires;  he  must  take 
the  risk  and  go  on  with  his  contract,  in  the  absence  of  an  appropriation, 
or  he  must  assume  the  other  risk  of  the  penalty  for  delay  enforced 
against  him. 

William  B,  Mann,  Esq.,  for  plaintiff. 
C.  H.  T.  CoUis,  liq.,  for  defendant 

[Leg.  Int,  Vol.  32,  p.  208.] 
HUUSEMAN  V8.  GRIFFITHS. 

In  an  action  for  ground-rent  the  principle  that  a  tenant  is  estopped  from  denying  his 

landlord's  title  has  no  application. 
To  such  claim  a  cofistructive  eviction  under  a  paramount  title  it  an  answer,  although 

no  actual  ejectment  was  brought. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Opinion  delivered  June  5,  1875,  by 

BiDDLB,  J. — This  Is  an  action  of  covenant  to  recover  one  year's 

f round-rent,  due  April  1,  1875.  The  affidavit  of  defence  sets  out,  that 
efore  the  execution  of  the  ground-rent  deed  on  which  this  suit  is 
brought,  there  had  been  filed  ou  the  14th  of  September,  1857,  within  six 
months  after  the  work  was  done,  a  municipal  claim  against  all  the  lot, 
subject  to  the  ground-rent,  excepting  about  three  feet  That  under  this 
claim  a  sheriff  s  sale  was  had,  and  the  purchaser  obtained  a  shcriff^s 
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deed  therefor,  in  due  form,  dated  July  14,  1860,  and  acknowledged 
the  same  day  in  the  Court  of  Common  jrleas,  and  duly  recorded.  That 
tlie  purchaser  of  the  property  made  claim  for  the  same,  and  the  defendant, 
under  threat  of  ejectment,  by  advice  of  counsel,  purchased  afid  took  u 
deed  therefor,  dated  March  13, 1875. 

It  is  contended,  however,  by  the  plaintiff :  First.  That  the  defendant 
is  estopped  from  denying  the  landlord's  title;  and  second,  that  his 
eviction  must  be  actual,  and  not  constructive. 

The  equitable  estoppel  contended  for  does  not  arise  except  in  those 
actions  where  the  possession  of  the  estate  is  brought  in  question,  and  as 
this  is  not  a  suit  to  recover  possession,  the  doctrine  has  no  application  : 
See  note  to  Smith's  Leading  Cases ;  Doe  vs.  Oliver^  680. 

An  actual  eviction  under  a  prior  and  better  title,  from  the  greater 
part  of  the  demised  premises,  is  certainly  pro  tanto,  a  defence  to  an 
action  for  the  rent,  which,  in  such  case,  should  be  apportioned :  Garrison 
vs.  Moore,  1  Philada.  Rep.  282. 

The  only  question  here  is,  whether  it  is  necessary  that  this  eviction 
should  be  actual.  The  modern  doctrine  on  this  subject  is  stated  gener- 
ally by  Chief  Justice  Gibson,  in  Clark  vs.  MeAnuUy,  3  S.  &  R.  372.  The 


oat  by  legal  process,  where  that  result  would  be  inevitable."  This  doc- 
trine has  been  applied  in  the  cases  of  landlord  and  tenant,  where  the 
equitable  principle  of  estoppel,  from  denying  the  landlord's  right  of  pos- 
session, is  involved,  and  it  has  been  held  in  Smith  vs.  Shepara,  15  Pick. 
147;  and  Welch  vs.  AdamSy  1  Metcalf,  494,  that  in  an  action  for  rent 
brought  by  a  mortgagor  against  his  tenant,  who  had  been  obliged,  in 
order  lo  avoid  an  ejectment  under  a  mortgage  prior  to  his  lease  to  pay 
rent  to  the  mortgagee,  a  plea  of  the  special  circumstances  of  the  case  was 
good  as  amounting  to  an  eviction,  although  the  tenant  had  remained  in 


A  conveyance  in  fee  reserving  ground-rent  to  the  grantor,  as  in  this 
case,  is  more  analogous,  as  far  as  the  rights  and  obligations  of  the  parties 
are  concerned,  to  the  case  of  vendor  and  purchaser,  where  the  possession 
has  left  the  vendor  never  to  return.  The  authorities  relative  to  eviction 
upon  covenants  for  title  and  payment  of  purchase  money,  will  all  be 
found  classified  and  discussed  in  Mr.  Rawle's  valuable  treatise,  entitled, 
"Covenants  for  Title,"  chap.  VIL,  page  177.  He  concludes,  page  249, 
"That  the  weight  of  authority  is  in  favor  of  the  position  that  a  pur- 
chase by  a  covenantee  of  an  outstanding  paramount  title,  when  that  title 
is  actually  asserted,  will  constitute  such  an  eviction  as  will  entitle  him 
to  damages  upon  his  covenant  for  quiet  enjoyment,  measured  by  the 
amount  he  has  thus  paid." 

We  think,  therefore,  the  defendant  in  the  present  suit  is  entitled  to  an 
opportunity  to  support  his  allegation  of  eviction,  by  proving  the  peculiar 
circumstances  which  he  thinks  in  effect  constitute  it. 

Should  he,  in  the  meantime,  be  satisfied  of  the  validity  of  the  title 
purchased  by  the  defendant,  and  that  it  is  an  elder  and  better  one  than 
his  own,  he  can  avail  himself  of  the  offer  of  the  defendant  to  transfer 
it  to  him  for  the  same  consideration  he  paid  for  it 
This  rule  is  discharged. 


law  does  not  require  the  idle  and 


possession, 


[.,  for  defendant 
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[Leg.  Int.,  Vol.  52,  p.  2S8.] 


The  Attorney-General  vs.  The  Lombard  and  South  Streets 
^  Passenger  Railroad  Company. 

1.  A  railway  cannot  occupy  a  street  with  its  track,  even  temporarily,  unless  such  right 

is  clearly  conferred  by  its  charter. 

2.  The  councils  of  a  city  cannot  confer  such  right;  bat  only  the  people  of  the  whole 

State  by  their  Legislature. 

3.  The  unauthorised  occupation  of  a  street  b^  railway  tracks  is  a  nuisance  per  «f, 

which  equity  will  restrain,  upon  information  of  tne  attorney-general,  wiUioat  a 
preliminary  trial  at  law. 

Op'iDioQ  delivered  June  26,  1875,  by 

Allison,  P.  J. — ^This  bill  is  filed  by  the  attorney-general  in  behalf 
of  the  Commonwealth,  to  prevent  the  defendants  laying  a  railway  track 
on  Broad  street,  between  Paasyunk  road  and  Snyder  street 

The  case  stands  before  us  upon  the  information  or  complaint  of  the 


denial  by  affidavit  of  any  of  the  grounds  upon  which  the  bill  is  founded. 
The  viulaticm  of  public  ric'ht,  charged  against  the  defendants,  must, 
therefore,  be  regarded  as  admitted,  unless,  indeed,  the  statement  made 
upon  the  argument,  that  the  councils  of  the  city  had  granted  permission 
to  defendants  to  lay  the  tracks  as  a  temporary  expedient  merely, 
should  avail  as  a  defence  to  the  prayer  of  the  bill.  It  is  not  pretendet) 
that  the  Liegislature,  in  prescribing  the  route  of  the  defendants,  mnted 
to  them  the  right  to  occupy  any  portion  of  Broad  street,  or  tnat,  by 
necessary  implication,  such  grant  can  be  inferred  from  the  clear  ana 
unquestionable  rights  conferred  by  their  charter.  It  is  true  that  the  com- 
pany, defendant,  may  not  at  once  be  able  to  enjoy  all  the  benetits,  which, 
under  their  charter,  may  accrue  to  them,  and  it  is  because,  as  they  all^, 
they  cannot  make  the  desired  connections  upon  the  route,  prescribed  b 
the  act  of  assembly,  until  Snyder  street  is  opened,  from  Passyuiik 
avenue  to  Broad  street,  that  councils  have  granted  them  permission  to 
lay  the  track  on  Broad  street  But  this  clearly  is  a  justification  which 
cannot  be  properly  pleaded  in  answer  to  the  charge,  that  the  Legislature 
has  not  granted  the  right  to  lay  a  railway  track  on  Broad  street.  The 
defendants  accepted  their  corporate  privileges  with  the  knowledge  that 
this  part  of  Snyder  street  was  not  a  street  opened  to  public  use,  and  that, 
by  the  terms  of  the  grant,  they  were  postponed  in  the  ability  to  make 
the  proper  connection,  and  thus  complete  their  route,  until,  by  due 
course  of  law,  Snyder  street  should  be  opened.  As  this  privilege  to  lay 
ths  track  objected  to  is  not  found  in  the  law  incorporating  the  defendant, 
or  in  the  supplement  thereto,  and  as  it  is  not  a  clear  and  absolute  neces- 
sity, to  the  enioyment  of  franchises  expressly  granted,  it  must  be  taken 
as  denied  to  the  defendant  All  powers  not  given  to  a  corporation,  in 
this  clear  and  unmistakable  manner,  are  withheld.  That  such  a  power 
as  this  cannot  be  taken  by  implication,  except  where  the  absolute  neces- 
sities of  the  case  demand  it,  is  evident  from  the  fact  that  it  is  the  making 
of  a  new  and  additional  railway,  or  it  is  an  extension  of  a  railway  upon 
a  street  which  the  Legislature  has  not  permitted  to  be  thus  encumbered. 
Considerations  of  convenience  to  the  public,  or  of  advantage  to  a  com- 
pany, cannot  support  a  claim  of  this  character,  and  as  was  remarked  in 
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3  Casej,  351,  it  is  strange,  that  a  company,  which  has  transgressed  the 
limits  of  its  charter,  should  come  into  court  with  the  faintest  hope  of 
being  sustained.  It  does  not  even  stand  upon  a  doubt  in  its  favor ;  if 
this  were  even  so,  the  claim  would  be  rejected  ;  for  to  doubt  on  a  ques- 
tion of  a  grant  of  corporate  franchise,  is  to  reject  the  claim  ;  a  doubtful 
charter  does  not  exist  In  the  case  before  us,  the  defendants  have 
literally  nothing  which  can  rightfully  be  urged  in  support  of  their  use 
of  Broad  street 

The  essential  element  of  a  grant  of  right  to  construct  a  railway,  as 
clistiiiguished  from  a  railroad,  is  the  privilege  of  occupying,  so  far  as  is 
necessary,  a  street  or  road  which  has  been  taken  for  common  or  public 
use  as  a  highway,  with  a  track  or  tramway  upon  which  to  run  the  cars 
of  the  corporation.  It  is  not  a  grant  of  exclusive  privilege  to  use  the 
street  The  enjoyment  of  the  use  is  in  common  with  everv  other  use  to 
which  it  may,  of  right,  be  appropriated  by  the  public,  and  being  in  aid 
of  the  right  of  travel  upon  tne  highway,  is  entirely  consistent  with  the 
essential  purpose  for  which  a  road  or  street  is  established.  But  when  a 
claim  is  set  up  of  a  right  to  occupy  any  portion  of  a  street  with  a  rail- 
way track,  it  can  only  be  successfully  supported  by  pointing  out  the 
grant  from  the  Legislature,  expressed  in  no  uncertain  or  doubtful  terms. 
Since  the  decision  in  6  Wharton,  25,  in  the  case  of  the  Philadelphia  & 
Trenton  Railroad  Company,  the  doctrine  has  been  firmly  established  in 
Pennsylvania,  that  a  highway  belongs  to  the  people,  not  of  a  particular 
district  or  municipality,  but  of  the  whole  State,  who  may  dispose  of  it 
and  control  its  use  by  their  representatives  at  their  pleasure.  High- 
wajrs,  therefore,  bein^  universally  the  property  of  the  State,  are  subject 
to  Its  absolute  direction  and  control,  and  no  person,  natural  or  corporate, 
remarks  Chief  Justice  Gibson,  has  an  exclusive  interest  in  the  trust, 
unless  the  State  has  granted  it  to  him.  This  control  over  the  highways 
is  based  upon  the  sovereignty  of  the  people  in  Pennsylvania,  and  is  sup- 
ported by  the  equitable  consideration  of  the  six  per  cent,  thrown  into 
every  public  ^rant,  or  compensation  for  what  may  be  reclaimed  for 
roads.  The  wis<lom  of  the  doctrine,  so  clearly  stated  in  6  Wharton,  has 
often  been  questioned,  but  has  never  been  departed  from.  On  the  con- 
trary, whenever  the  question  has  reappeared  in  the  Supreme  0)urt,  it 
has  been  adhered  to.  It  was,  no  doubt,  intended  to  correct  the  state- 
ment of  the  law,  as  laid  down  in  Barter  vs.  The  Commmwealth^  3 
Pennsylvania  R.  259,  that  the  title  to  the  soil  of  a  street  is  in  the  muni- 
cipal corporation,  instead  of  in  him  who  owned  it  before  the  street  was 
laid  out;  but  even  this,  it  was  held,  could  not  impair  the  public  right 
of  way  over  it,  or  prevent  the  Legislature  from  modifying,  abridging  or 
enlarging  its  use.  It  may  even  abolish  the  use  by  vacating  the  street, 
a  power  which  has  been  exercised  for  many  years  without  question. 

The  exercise  of  this  power  is  always  to  be  regarded  as  reserved  by  the 
people  of  the  Commonwealth  to  themselves;  their  hold  upon  it  is  never 
relaxed,  unless  they,  of  their  own  will,  let  go  of  it  This  is  never  im- 
plied in  a  grant  of  corporate  power  to  a  municipality,  even  when  author- 
ity is  given  to  the  corporation,  to  cause  streets  to  be  established,  and  to 
exercise  control  over  them.  The  power  of  regulation,  repair  and  over- 
sight of  highways,  is  given  only  f«)r  corporate  purposes,  subject  to  the 
paramount  authority  of  the  State,  in  respect  to  their  general  and  more 
23 
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extended  uses.  If,  therefore,  the  defendants  in  the  case  have  no  other 
right  to  occupy  Broad  street  than  that  which  the  councils  of  the  city 
have  attempted  to  give  to  them,  they  have  no  right  at  all.  It  is  a 
usurpation  of  authority  on  the  part  of  councils,  to  take  to  themselves 
the  powers  which  belong  to  the  people,  in  the  absence  of  authority 
delegated  to  them  by  the  State  through  the  Legislature. 

To  set  up  or  establish  a  railway  in  a  street,  when  there  is  no  sufficieot 
authority  to  sanction  it,  is  to  set  up  that  which  is  per  se  a  nuisauce, 
because  it  is  an  invasion  of  the  right  of  the  public;  it  becomes  a  pur- 
presture,  making  exclusive  to  one  that  which  ought  to  be  in  common  to 
every  one.  It  obstructs  and  impedes  the  free  use  of  a  public  road  or 
street,  interfering,  as  it  does,  with  the  freedom  of  transit  along  the  high- 
way, in  the  manner  of  its  use,  common  to  the  people  before  the  railway 
was  established.  An  obstruction  is  anything  set  in  the  way,  whether  it 
totally  closes  the  passage  or  only  hinders  and  retards  progress ;  and  it 
is  the  duty  of  a  municipal  corporation,  charged  with  the  care  of  the 
streets  within  its  bounds,  to  see  that  they  are  not  unlawfully  obstructed, 
either  by  themselves  or  by  others.  This  duty  makes  it,  the  offence,  the 
greater,  if  instead  of  protecting  the  rights  of  the  public,  and  guarding 
the  trust  committed  to  their  hands,  they  directly  or  indirectly  cause  or 
permit  an  obstruction  in  a  highway,  not  authorized  by  the  law  of  the 
land ;  and  in  this  case  there  is  not  a  pretence  that  such  authorization 
exists. 

What  then  is  the  Commonwealth's  right  to  interpose  by  injunction  in 
order  to  protect  the  right  of  the  citizen  to  the  enjoyment  of  a  free  pas- 
sage on  Broad  street,  from  McKean  to  Snyder  street?  The  distinction 
must  not  be  overlooked,  between  the  standing  in  equity  of  the  individual 
suitor  and  that  of  the  Commonwealth ;  to  claim  relief  by  injunction 
against  the  creation  or  maintenance  of  a  public  nuisance  the  first  must 
show  some  special  injury  or  inconvenience,  to  enable  him  to  maintain  a 
standing  in  court;  but  the  right  of  the  Commonwealth,  through  her 
legal  representative,  to  interfere  in  this  way,  in  order  to  protect  the  right 
-of  the  public,  cannot  be  successfully  Questioned  ;  nor  has  it  been  in  this 
case ;  regarding  it,  therefore,  as  the  aamitted  right  of  the  attorney-gen- 
eral to  maintain  in  the  name  of  the  Commonwealth  this  suit,  are  we 
required  to  ])ause,  as  the  defendant  contends,  and  refuse  the  special 
injunction,  until  the  question  of  injury  and  damage  has  been  established 
hy  a  trial  at  law? 

The  principle  has  long  been  settled,  that  where  public  rights  or 
private  rights,  secured  by  statute  or  by  contract,  are  invaded,  and  an 
injunction  is  asked  for,  in  order  to  protect  them,  no  question  of  the 
iimount  of  damage  is  raised,  but  simply  one  of  right.  We  acted  on  this 
principle  in  the  case  of  the  City  of  Philadelphia  vs.  The  Thirteenth  and 
Fifteenth  Streets  Passenger  Railway  Company,  8  Philada.  Rep.  648. 
The  authorities  in  support  of  this  doctrine  are  there  cited ;  to  which 
may  be  added  FavM  vs.  The  Passenger  Railway  Company,  3  Philada. 
164 ;  The  Commonwealth  vs.  Hie  Pittshurgh  and  ConnellsviUe  Rmhoad, 
12  Harris,  159.  There  can  be  no  necessity  for  a  trial  at  law  to  deter- 
mine the  character  of  an  unauthorized  encroachment  on,  or  an  illegal 
appropriation  of  a  public  highway;  so  that  where  railways  or  other 
corporations  or  individuals  exceed  their  rightful  powers  in  appropriating 
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other  people's  property,  no  question  of  damage  is  raisetl  when  an  injunc- 
tion is  applied  for,  but  simply  one  of  an  invasion  of  a  right.  Nor  can 
the  defendants  depend  on  the  principle  of  de  mtntniM,  as  seemed  to  be 
supposed;  the  injury  falling  on  no  one  in  particular;  the  obstruction  to 
travel  being  limited  ;  and  the  use  contemplated  being  temporary.  It  is 
a  sufficieut  answer  to  this  assertion  to  say,  that  no  illegal  appropriation 
of  a  highway  can  be  defended  on  the  principle  of  de  minimis,  it  is  not 
a  small  offence  to  interfere  with  the  public  rights  of  the  citizens  of  the 
Commonwealth,  and  to  obstruct  their  accustomed  use  of  a  puhlic  street 
As  to  the  intention  to  maintain  the  track  in  Broad  street  as  a  temporary 
expedient,  this  cannot  be  allowed  as  a  defence  of  the  wrong  against 
which  the  attorney-general  complains.  Being  of  itself  a  nuisance,  it 
has  no  right  to  exist  for  a  single  moment  If  such  encroachments  up(»n 
public  rights  are  tolerated  upon  this  plea,  under  the  authority  of  coun- 
cils, it  is  the  beginning  of  an  evil,  the  end  of  which  no  man  can  foresee; 
these  are  wrongs  which  should  be  resisted  and  suppressed  in  their  incep- 
tion. If  the  track  on  Broad  street  is  allowed  to  remain,  and  to  be  used 
by  the  defendants,  who  can  tell  when  the  use  will  cease?  Snyder  street 
may  not  be  opened  for  years ;  it  may  never  be  opened ;  or  it  may  be 
vacated  as  a  street  of  the  city.  Nor  is  the  argument  that  the  prelim- 
inary injunction  should  not  be  grantefl,  because  it  does  appear  that 
"irreparable  damage"  would  be  caused  by  refusing  the  injunction,  a 
sound  one.  The  term  "irreparable  damage"  is  used  as  (oppressing  the 
rule  that  an  injunction  may  issue  to  prevent  wrongs  of  a  repeated  and 
a  continuing  character,  or  which  occasion  damages  which  are" estimable 
only  by  conjecture,  and  not  by  any  accurate  standard  :  12  Harris,  160, 
and  authorities  there  cited.  Lowrie,  J.,  remarks,  as  this  argument  is 
generally  presented,  it  seems  to  be  supposed,  that  injunctions  can  apply 
only  to  very  great  injuries,  and  it  would  follow,  that  he  who  had  not 
much  property  to  be  injured  cannot  have  this  protection,  for  the  little 
he  has.  In  that  case  an  injunction  was  granted  at  the  instance  of  the 
Commonwealth  to  prevent  the  filling  up  of  a  part  of  the  State  canal  at 
Pittsburgh,  although  it  appeared  that  it  had  scarcely  ever  been  used, 
and  had  for  many  years  lain  in  a  state  of  abandonment.  The  question 
was  decided  U|>on  a  clear  invasion  of  right,  and  not  that  of  damage  or 
irreparable  injury.  The  Attometf- General  vs.  The  Cohoea  Company,  6 
Paige,  133,  is  a  case  similar  in  pnnciple  as  well  as  upon  its  facts. 

We  have  not  considered  the  question  presented  by  the  bill  filed,  on 
the  special  ground  upon  which  the  prayer  for  relief  rests,  except  that 
of  a  general  denial  of  the  existence  of  any  legislative  authority  to  sanc- 
tion the  conduct  of  the  defendants.  The  acts  of  March  23,  1866,  and 
of  the  31st  of  March,  1868,  recited  in  the  bill,  showing  the  intention  of 
the  Legislature  to  free  Broad  street  from  all  railroad  obstruction,  as 
evidenced  in  the  declaration  that  no  person,  or  corporation  of  any  kind, 
should  at  any  time  thereafter,  be  authorized  or  empowered  to  locate,  lay, 
construct  or  maintain,  any  railroad  or  railway  tracks,  or  other  obstruc- 
tions, upon  Broad  street,  or  any  part  thereof,  except  at  the  intersection 
of  streets,  and  for  the  purpose  of  crossing  Broad  street. 

This  legislative  prohibition  furnishes  an  additional  reason  in  support 
of  the  prayer  of  the  bill,  and  makes  it  more  clearly  our  duty  to  enjoin 
at  the  suit  of  the  Commonwealth  against  this  plain  violation  of  public 
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right  hy  the  clefendants,  and  disregard  of  public  duty  by  the  couDcib 
of  the  city. 

Injunction  granted. 

Lyman  Oiioert,  on  behalf  oi  the  attomey-eeneral,  with  whom  were 
associated  Oeorge  Biddle  and  George  W,  Biddle,  Esqs.  % 
Moses  A,  Dropsie,  Esq.,  for  defendants. 

[Leg.  Int,  Vol.  32,  p.  238.] 

J.  M.  Power  Wallace,  Trustee  for  Mary  Fry,  Plaiotifp,  v$. 
Henry  Auer,  Defendant. 

The  bmiiness  of  a  gold  or  silver  beater,  set  up  in  a  quiet  dwelling  neighborhood  and 
by  its  noise  and  concussion  unreasonably^  interfering  with  the  quiet  enjoyment,  aad 
perhaps  safety,  of  neighboring  property,  is  a  nuisance  which  equity  will  restrain. 

Motion  for  injunction.    Opinion  delivered  June  26,  1875,  by 

Allison,  P.  J. — ^The  bill  recites  that  the  plaiutiif  rented  to  the  de- 
fendant premises  No.  608  Wood  street,  for  the  term  of  one  year  from 
November  26, 1873,  for  purposes  of  a  dwelling-house.  That  the  defend- 
ant converted  the  back  building  of  the  house  into  a  workshop,  in  which 
he  carried  on  the  business  of  a  gold-beater,  and  manufacturer  of  silver 
leaf  That  the  adjoining  residents  complained,  that  by  reason  of  the 
noise  and  concu&sion  incident  to  said  business,  their  homes  were  ren- 
dered uncomfortable,  and  the  stability  of  their  houses  imperilled,  and 
legal  redress  against  plaintiff  threatened,  for  which  reason  he  notified 
the  defendant  to  remove  at  the  end  of  his  term. 

The  defendant  then  removed  into  the  adjoining  house,  606  Wood 
street,  where  he  carries  on  his  business  from  early  in  the  morning  until 
late  in  the  evening. 

That  the  effect  of  this  is  to  seriously  impair  the  comfortable  enjoy- 
ment of  the  premises  of  plaintiff,  rendering  it  impossible  to  hear  con- 
versation, ana  by  the  concussion,  to  simke  Ins  house  to  its  foundation, 
and  keep  it  in  a  state  of  constant  vibration  while  the  work  is  in  progreas, 
whereby,  as  plaintiff  asserts,  the  stability  of  the  house  is  imperilled,  and 
its  destruction  will  be  caused,  unless  the  evil  complained  of  is  arrested. 

It  is  charged  that,  by  reason  of  the  matter  of  which  he  complains,  the 
house  of  the  plaintiff  has  become  uninhabitable,  and  its  value  as  a  dwell- 
in^  utterly  destroyed. 

The  prater  of  the  bill  is,  that  the  defendant  be  enjoined  from  canying 
on  his  busmess  on  the  premises  which  he  now  occupies. 

The  affidavits  read  in.  support  of  the  motion  for  an  injunction  fully 
sustain  the  existence  of  the  causes  of  complaint  as  stated  in  the  bill,  not 
only  as  to  the  serious  disturbance  of  the  contfort  of  the  inhabitants  of 
608  Wood  street,  but  to  the  safety  of  the  building  as  well.  A  builder 
swears  that  the  concussion,  if  continued,  will  probably  cause  the  walls 
to  crack,  the  foundations  to  settle,  and  the  mortar  to  fall  out 

The  neighborhood  in  which  this  house  is  situate  is  devoted  to  private 
residences,  almost  exclusively,  and  has  been  so  appropriate^l  and  used 
since  the  present  structures  were  erected.  The  testimony  of  owners  of 
neighboring  property  is,  that  the  value  of  said  property  is  greatly  injured 
by  the  business  of  the  defendant,  which  is  carried  on  from  seven  in  the 
morning  to  six  in  the  evening,  with  only  the  intermission  at  noon.  That 
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persous  who  have  examined  houises  of  the  afliants  refuse  to  rent  them, 
on  account  of  the  noise  and  concussion  which  result  from  the  pounding 
incident  to  defendant's  business. 

Tlie  defendaut  meets  the  case,  as  presented  in  the  bill  and  accompa- 
nying affidavits,  by  a  general  denial,  made  by  himself,  as  to  the  purpose 
for  which  he  rented  premises  No.  608  Wood  street,  from  the  plaintiff, 
and  the  effect  produced  by  his  business  upon  the  adjoining  house.  This 
is  fortified  by  the  affidavits  of  a  builder,  who  says,  that  no  injury  can 
result  from  the  concussion  arising  from  the  business  of  gold  or  silver 
beating ;  and  also  of  a  gold-beater  and  of  a  lumber  merchant,  who  deny 
in  a  general  way,  the  statements  contained  in  the  affidavits  filed  by 
plaintiff,  but  that  which  they  assert  is  mostly  a  statement  of  opinion 
and  belief,  and  of  the  condition  in  which  (hey  found  the  premises  of  de- 
fendant when  they  were  there.  These  affidavits  are  not  responsive  to 
those  of  the  plaintiff ;  nor  do  they  attempt  to  meet  the  allegations  of  the 
owners  and  occupai^  of  property  on  Vine  street,  who  are  most  compe- 
tent to  testify  on  this  subject,  being  oonstantiy  exposed  to  the  annoyance 
of  which  they  complain ;  nor  are  the  &cts  sworn  to,  of  the  inability  of 
owners  of  properties  in  the  block  to  rent  them,  and  the  statements  of 
persons  seeking  these  houses  as  tenants,  and  their  refusal  to  lease  them, 
because  of  the  noise  and  concussion  caused  by  the  defendant  in  the 
prosecution  of  his  business,  answered. 

The  jurisdiction  of  a  court  of  equity  to  enjoin  against  carrying  on 
business  which  injuriously  affects  the  property  or  comfort  of  his  neigh- 
bor, is  now  so  firmly  establbhed  that  no  one  loneer  doubts  it.  The 
foundation  of  the  jurisdiction  is  that  sort  of  roateriai  injury  to  the  prop- 
erty or  to  the  comfort  of  those  who  dwell  iu  the  neignborhood,  which 
requires  on  equitable  principles  the  application  of  a  power  to  prevent, 
as  well  ail  to  remedy  the  evil :  Eden  on  Injunction,  269.  To  restrain 
against  nuisances  is  a  fruitful  Eubjcct  of  chancery  jurisdiction :  2  Johns, 
Chan.  B.  164 ;  the  term  nuisance  signifying  anything  which  causes  hurt, 
inconvenience  or  annoyance  to  the  lauds,  tenements  or  hereditaments 
of  another,  or  to  the  reasonable  enjoyment  of  the  same.  In  England, 
injunctions  have  been  granted  to  restrain  injuries  resulting  from  Drew- 
houses,  glass-houseSy  lime-kilns,  dye-houses,  smelting-houses,  chandlers' 
ahops^  and  pig-stys,  when  set  up  in  such  parts  of  a  town  or  city  as  that 
they  inconvenienced  the  neighborhood :  Lden,  264. 

Our  equityjurisdiction  is  not  aa  extensive  as  that  conferred  on  courts 
of  equity  in  England,  but  under  the  act  of  1836,  the  power  is  given  to 
restrain  the  comnussion  or  continuance  of  acts  contrary  to  law  and  preju- 
dicial to  the  interests  of  the  community  or"  the  rights  of  individuals. 
The  rights  of  individuals  spoken  of  are  the  rights  of  property:  Judge 
Strong's  opinion,  Sparkawk  vs.  ITie  Union  PoMmger  Railway  Company, 
4  P.  F.  Smith,  410 ;  he  further  says,  that  owners  of  dwelling-houses  have 
a  right  to  protection  against  all  unlawful  noise  and  disturbance  of  domes- 
tic quiet;  noise  is  an  annoyance  which  may  be  complained  of,  and  of 
which  courts  will  take  notice.  The  late  Chief  Justice  Thompson  granted 
an  injuDCtion  against  a  tinsmith  at  the  suit  of  a  householder  disturbed 
by  the  noise  of  his  business.  Everything  that  disturbs  in  an  unreasona- 
ble degree  the  quiet  enjoyment  of  a  home  or  dwelling-house,  is  a  nuis- 
ance. A  man  is  to  be  protected  iu  the  enjoyment  of  his  property  against 
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all  unlawful  disturbances,  if  he  does  not,  by  such  enjoyment,  invade  the 
rights  of  others:  Bonaparte  vs.  The  C.  &  A.  Bailroad  Company ^  1 
Baldwin,  230. 

We  think  the  defendant,  in  the  manner  in  which  he  is  can^bg  on 
his  business,  is  clearly  within  the  principle  which  warrants  the'mterpo- 
sition  by  injunction.  It  is  a  case  of  substantial  iniury  requiring  speedy 
relief,  because  the  injury  of  which  plaintiff  complains,  interferes  to  an 
unreasonable  degree,  with  the  quiet  enjoyment,  to  say  nothing  of  the 
safety,  of  the  houses  of  the  residents  of  the  neighborhood,  including  that 
of  the  plaintiff.  The  defendant  iias  no  rieht  to  complain  if  the  injuuc- 
tion  presses  hard  on  him.  He  intruded  his  business  into  one  of  the 
most  quiet  neighborhoods  in  the  city ;  a  neighborhood  rendered  desira- 
ble as  a  home,  in  which  quiet  and  rest  could  be  found.  This  was  wholly 
unnecessary  on  his  part,  many  portions  of  the  city  bein^  given  up  to 
business  and  its  attendant  noise  and  turmoil ;  other  portions  affording 
isolation,  in  which  his  business  could  be  carried  on,  causing  diBComfort 
to  no  one.  While  business  is  to  be  fostered  and  protected  against  unrea- 
sonable objection,  the  home  of  the  citizen,  under  the  law,  has  an  equal 
right  to  be  defended  against  a  wanton  intrusion  that  destroys  or  unrea' 
sonably  impairs  its  enjoyment 

Henry  C.  Titus  and  Oeorge  W,  Thorn,  Esqs.,  for  plaintiff. 

Wm,  A.  Manderson  and  Alexander  Thackara,  Esqs.,  for  defendant 


A  general  allegation  upon  information  in  an  affidavit  of  defence  that  another  than  the 
plaintiff  owns  the  note  in  unit,  is  insufficient  The  averment  must  be  more  speoifie 
as  to  the  source  and  character  of  the  information. 


Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence.  Opinion 
delivered  July  3,  1875,  by 


promissory  note,  who  swears  to  that  which  we  think  would  be  a  good 
defence  to  this  suit,  if  the  note,  as  stated  in  the  affidavit,  is  still  the 
property  of  Alfred  G.  Miller,  who  is  using  the  name  of  Growen,  as  plain- 
tiff asserts,  to  avoid  the  defence  set  up  in  the  affidavit  This  the  de- 
fendant swears  he  has  been  informed  and  believes,  and  expects  to  be  able 
to  prove  it  true.  We  have  recently  held,  in  more  than  one  inslanoe, 
that  this  is  not  sufficient  in  a  suit  upon  negotiable  paper.  That  an 
affiant,  who  desires  to  prevent  judgment  upon  copy  filed,  must  be  more 
specific  in  his  statement  as  to  the  information,  which  he  asserts  in  his 
affidavit,  so  that  the  court  can  Judge  whether  this  defence  is  bona  fide 
or  made  in  general  terms,  to  prevent  judgihent. 
Rule  absolute. 

Thomas  Hart,  Esq.,  for  plaintiff. 

W,  W.  Wiltbank,  Esq.,  for  defendant 


[Leg.  Int.,  Vol.  32,  p.  248.] 


GowEN  V8,  McPherson. 


against  a  second  indorser  on  a 
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[Leg.  Int,  Vol.  32,  p.  248.] 

De  Hart  vb.  McGuibe. 

A  treasurer's  bond,  given  on  his  re-election  in  1873  for  the  faithful  aooounting  for  funds 
ooming  into  his  bauds  for  the  term,  will  cover  funds  then  remaining  in  his  bands  from, 
prior  terms. 

Exceptions  to  auditor's  report  distributing  fund  arising  from  sale  of 
defendant's  property.    Opinion  delivered  July  3,  1875,  by 

Allison,  P.  J. — The  contest  is  between  the  Shamrock  Building  As- 
sociation and  the  Francis  Cooper  Saving  Fund  and  Building  Associa- 
tion, on  judgments  entered  against  James  A.  McGuire,  on  official  bonds, 
with  whom  is  joined  in  the  bonds  Ann  McGuire.  The  bonds  wero 
given  to  the  associations  by  James  A.  McGuire,  as  treasurer.  We  are 
of  tiie  opinion  that  the  terms  of  the  instruments  are  broad  enough  to 
cover  all  moneys  which  were  in  the  hands  of  defendant  when  he  was 
re-elected  treasurer  in  1873.  They  are  conditioned  for  a  faithful  ac- 
counting for  and  payment  over,  of  all  sums  of  money  which  have  come 
into  his  hands,  as  treasurer  for  the  term  above  mentioned.  When  the 
old  bond  was  satisfied  at  the  request  of  the  defendant,  he  bad  monevs  in 
his  hands  belonging  to  the  associations,  or  ought  to  have  had.  When 
the  term  commenced  in  1873,  and  the  bonds  now  in  question  were  given, 
whatever  moneys  had  been  received  in  prior  years,  not  properly  disbursed, 
hecontiuue<l  to  hold  by  virtue  of  his  re-election.  In  effect  these  moneys 
passed  from  the  hands  of  James  A.  McGuire,  as  treasurer  for  1872, 
and  the  years  prior  to  that  date,  to  James  A.  McGuire,  as  treasurer, 
under  his  election  ia  1873,  and  in  this  sense  he  received  the  moneys 
which  were  found  due  to  each  association  by  the  auditor,  under  the  bonds 
executed  in  1873. 

Exceptions  dismissed  and  report  confirmed. 

J,  D.  0' Bryan  and  K  C.  Quin,  Esqs.,  for  plaintiff. 

a  W.  KaU  and  O.  W.  Thorn,  Esqs.,  for  defendant 

[Leg.  Int,  Vol.  32,  p.  248.) 

WififTAR,  TO  USE,  ETC.,  VS.  CaMPBELU 

A  surrender  and  acceptance  of  premises  stops  rent  within  the  meaning  of  a  recogni- 
sance on  certiorari. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence.  Opinion 
delivered  July  3,  1875,  by 

Allison,  P.  J. — This  is  a  suit  on  a  recognizance  on  certiorari.  The 
condition  is  to  pav  costs  and  rent  that  then  had  accrued,  or  mi^ht  there- 
after •accrue,  to  the  final  determination  of  the  cause.  The  affidavit  of 
Olhs,  the  principal  debtor,  is,  that  on  the  14th  day  of  November,  1872, 
he  removed  from  and  gave  up  peaceable  possession  to  plaintiff.  Hiram 
(kmpbell,  the  surety,  swears  that  Olhs,  before  the  finding  of  the  sherifiTs 
jury,  did  deliver  up  quiet  possession  of  said  premises  to  plaintiff,  vaho 
accgpUd  the  same. 

This  constitutes  a  clear  assertion  of  an  acceptance  bv  plaintiff  of  the 
8iirreii<ler  of  the  term,  which,  if  proved,  would  defeat  his  action. 
Rule  disfrharged. 
A.  M.  Burton,  Esq.,  for  plaintiff. 
Lewi$  Stover,  Esq.,  lor  defendant. 
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[Leg.  Int.,  Vol.  32,  p.  266.] 

Barton  ei  al.  w.  Morris  et  at. 

A  farmer  who  sells  the  product  of  his  own  farm,  and  occasionally  that  of  his  neighbor, 
cannot  be  rated  as  a  dealer  in  goods,  commodities,  within  the  meaning  of  the  mer- 
cantile tax  law. 

Id  equity.    Opinion  delivered  Jvly  3,  1875,  by 

BiDDLE,  J. — The  complaiuauts  in  this  case  allege  that  they  are 
farmers  residing  in  the  adjacent  counties  of  Chester,  Delaware  and 
Montgomery,  and  that  they  have  stands  in  the  various  public  markets 
of  Philadelphia,  where,  twice  a  week,  they  sell  the  products  of  their  own 
farms,  and  occasionally  somewhat  from  that  of  a  neighbor.  That  thej 
have  recently  been  rated  by  the  appraisers  of  mercantile  taxes,  in  the 
14th  class  of  "  dealers  in  goods,  wares,  merchandise,  commodities  or 
effects  of  whatsoever  kind  or  nature/*  and  are  now  required  to  pay  die 
State  tax  appropriate  to  that  class. 

The  act  under  which  this  claim  is  made  was  passed  on  the  4th  of 
May,  1841,  and  does  not  appear  ever  before  to  have  had  the  significa- 
tion given  to  it  which  is  now  placed  upon  it  by  the  appraisers.  On  the 
contrary,  for  thirty-four  years,  all  those  whose  duty  it  was  to  enforce  it, 
and  the  succeeding  Legislatures,  who  must  naturally  have  been  awaro 
of  the  construction  put  upon  it,  have  acquiesced  in  considering  it  as 
having  no  application  to  those  situated  as  complainants. 

Most  of  the  occupations  of  life  trench  on  each  other,  and  almost 
every  one  performs  some  function  which  belongs  to  a  business  other 
than  his  own.  If,  bv  a  reference  to  these  occasional  and  incidental 
acts,  his  pursuit  is  to  be  determined,  he  could  be  rated  and  taxed  under 
very  many  heads.  The  law,  however,  regards  his  permanent  and  regular 
occupation,  and  fixes  his  liability  by  that,  and  not  by  some  act  which 
naturally  grows  out  of  it.  He  may,  of  course,  have  two  distinct  callings, 
11  nd  render  himself  liable  to  taxation  under  both.  A  physician  who 
hhould  open  an  apothecary  shop  could  not,  probably,  claim  exempUon  * 
from  a  tax  on  druggists  because  of  his  profession.  Yet  if  he  occasionally 
compounded  prescriptions  for  his  patients,  it  would  hardly  be  held 
sufficient  to  constitute  him  a  vendor  of  drugs. 

A  dealer  is  one  whose  business  it  is  to  buy  and  sell.  It  is  a  term  of 
trade  having  as  distinct  and  well  known  a  signification  as  that  of  mer> 
chant,  mariner  or  broker.  He  is  the  middleman,  who  stands  between 
the  producer  and  consumer,  hb  profit  is  not  derived  from  selling  the  pro- 
duce of  his  ferm  or  his  factory,  but  from  his  skill  in  knowing  when  to  buy 
and  how  to  sell  the  products  of  others.  The  Supreme  Court  has  affirmed 
this  to  be  the  legal  definition  of  the  phrase.  In  NwtU  vs.  Cbmwofi- 
ioeaUky  3  Casey,  494,  where  an  attempt  was  made  to  tax,  as  dealers, 
Norris  Brothers,  who  made  and  sold  locomotives,  the  court  said,  a  dealer 
is  not  one  who  buys  to  keep,  or  makes  t«>  sell,  but  one  who  buys  to  sell 
again.  So  in  ComnwnweaUh  vs.  Campbell,  9  Casey,  380,  which  was  the 
case  of  a  tanner  who  sold  his  leather,  the  court  reiterate  their  definition, 
and  expressly  overrule  Berks  County  vs.  Beriold,  33  StAte  Rep.  622,  in 
which  too  wide  a  definition  had  been  given  to  the  meaning  of  the  word 

dealer the  definition  there  being  what  the  respondents  contend  for 


Digitized  by  Google 


COURT  OF  CX)MMON  PLEAS,  PHILA.  361 


here.  lo  the  administration  of  the  internal  revenue  system  of  the 
United  States  an  attempt  was  made  to  classify  farmers  selling  their  own 
produce  as  "  produce  brokers,"  but  great  as  were  the  necessities  of  the 
government,  the  commissioner,  on  an  appeal  to  him,  said  :  It  cannot 
ordiuariij  be  said  to  be  the  occupation  of  a  farmer  to  sell  his  produce. 
It  is  his  occu|>ation  to  raise  it  The  selling  is  an  incident  to  the  produc- 
tion. It  is  only  when  he  makes  such  selling  his  reffolar  and  constant 
business  that  he  should  be  required  to  pay  the  tax  ;  Int.  Rev.  Record, 
vol.  11,28. 

In  all  enlightened  legislation  the  effort  is  made  to  bring  the  producer 
and  consumer  together,  and  probably  nothing  has  done  more  to  give  a 
character  to  our  markets,  and  to  promote  the  health  of  our  people,  than 
the  efforts  we  have  always  made  to  that  end. 

the  common  law,  the  buying  or  contracting  for  any  merchandise 
or  victual  coming  on  the  way  to  market,  or  dissuading  persons  from 
bringing  their  goods  or  provisions  there,  as  making  the  market  dearer 
to  the  fair  trader,  was  called  forestalling,"  and  rendered  the  perpetra- 
tors liable  to  fine  and  imprisonment  So,  also,  the  offence  of  "re- 
grating  "  was  described  by  tne  statute  5  and  6  Edward  I.,  ct\.  14,  to  be 
the  buying  of  com  or  other  dead  victual,  in  any  market,  and  selling  it 
again  in  the  same  market,  or  within  four  miles  of  the  place."  For  this, 
it  was  held,  enhances  the  price  of  the  provisions,  as  every  successive 
seller  must  have  a  successive  profit 

The  milder  manners  of  our  day  ti&x  a  tax  upon  the  dealer,  and  not 
upon  the  farmer,  to  obtain  the  same  result  which  our  ancestors  endeavored 
to  regulate  bv  fine  and  imprisonment. 

The  &ct  that  the  farmer  sometimes  accommodates  his  neighbor  by 
sellinff  his  produce,  we  do  not  think  affects  this  question,  even  if  he 
should  receive  a  small  commission  for  doing  so.  This  may  make  him 
an  agent,  but  as  he  does  not  buy,  it  cannot  make  him  a  dealer. 

A  decree  in  this  case  as  prayed  for  will  therefore  be  entered  for  the 
complainants. 

Hon.  William  Darlington,  Hon.  Wayne  McVeagh,  C.  H.  Htinsicker, 
and  Thomas  H.  Speakman,  Esqs.,  for  plaintifis. 
Jaines  W.  M,  Newlin,  Esq.,  for  defendants. 

[Leg.  Int,  Vol.  32,  p.  386.] 

Association  t^.  Gardikeb. 

1.  A  writ  maj  be  made  returnable  iu  Philadelphia  coonty  to  the  first  or  the  third 

Monday  in  September. 
1  Judgment  for  want  of  an  appearance  can  only  be  taken  after  fourteen  days  baye 

expired  after  service. 

3.  In  a  »ci,  fa,  mr  mortgage  no  narr  need  be  filed  in  order  to  take  Judgment  for  want  of 
an  appearance. 

Sur  rule  to  strike  off  judgment.  Opinion  delivered  October  23, 
1875,by  J    8  P 

Peirce,  J. — This  was  a  scire  facias  sur  mortgage,  which  exit  Sep- 
tember 3,  1875,  returnable  the  first  Monday  of  September,  whicli  whs 
September  6,  1875.  The  writ  was  served  on  the  4th  of  Septemlu  r.  jn.il 
on  the  17th  of  September  the  plaintiff  took  judgment  for  wain  «  i  ..u 
appearance. 


Digitized  by  Google 


362 


PHILADELPHIA  REPORTS. 


The  defendant  now  moves  to  strike  off  the  judgment  on  two  grounds: 
First.  That  the  writ  was  improperly  issued  returnable  to  the  first  Mon- 
day  of  September,  instead  of  the  third  Monday  of  September,  which 
was  the  quarterly  return  day,  or  first  day  of  the  next  term  after  the 
issuing  of  the  writ.  Second.  That  no  narr  was  filed  before  taking 
judgment,  and  that  ten  days  after  service  of  the  writ  and  the  usual  days 
of  ^race  had  not  expired  when  the  judgment  was  taken. 

By  act  of  assembly,  in  the  courts  for  the  city  and  county  of  Phila- 
delphia, all  writs  used  for  the  commencement  of  actions  may  be  made 
returnable  on  the  first  day  of  the  next  term,  or  the  first  Monday  of  any 
intermediate  month,  at  the  election  of  the  party  serving  out  the  writ. 

This  gives  two  return  days  in  September ;  the  first  and  third  Mon- 
days resj)ectively. 

This  disposes  of  the  first  objection. 

Tiie  second  objection  is  of  a  more  serious  character.  The  writ  was 
served  on  the  defendant  on  the  4lh  day  of  September,  and  judgment 
was  signed  against  him  on  the  17th  day  of  September. 

By  act  of  assembly  he  had  ten  days  for  his  appearance  after  service 
of  the  writ  on  him  ;  and  by  the  well-established  practice,  the  usual  days 
of  grace,  making  together  fourteen  days  after  the  service  of  the  writ 
before  judgment  could  be  signed  against  him  for  want  of  appearance : 
Fisher  vs.  Potter,  2  Miles,  147. 

By  the  English  practice,  the  third  day  the  sheriff  returned  his  writs 
into  court,,  which  were  delivered  to  the  cmtos  ftrmwm,  and  thence  this 
day  was  called  the  day  of  retoma  brevium,  and  then  it  was  that  the 
court  was  seized  of  the  cause  by  possession  of  the  writ  The  fourth  day 
was  called  the  appearance  day,  or  dies  amoris,  which  was  the  day  given 
ex  gratia  euricR,  for  the  defendant's  appearance.  And  this,  which  is 
denominated  the  quarto  die  post,  was  the  first  day  in  which  the  court  sat 
for  the  despatch  of  business :  1  Tidd's  Practice,  107.  These  four  days 
are  called  the  days  of  grace. 

Therefore,  as  this  judgment  was  signed  on  the  thirteenth  day  after  the 
service  of  the  writ  on  tne  defendant,  and  he  had  full  fourteen  days  for 
his  appearance,  judgment  was  taken  too  soon,  and  must  be  set  aside. 
There  is  nothing  in  the  objection  that  a  narr  was  not  filed.  The  scire 
facias  itself  stood  in  the  place  of  a  narr. 

Rule  absolute. 

J.  Rich  Orier,  Esq.,  for  rule. 
C.  W'  Katz,  Esq.,  contra. 

[Leg.  Int.,  Vcl.  32,  p.  386.] 

Lejee  et  al,  vs.  The  Continental  Passenger  Railway  CJompahy 
OP  Phiij^delphia. 

1.  C<^rporate  franchises  cannot  be  declared  forfeited,  or  lapsed  to  the  Commonwealth, 

by  bill  in  equity. 

2.  Under  the  act  of  June  19,  1871,  Pard.  288,  courts  may  jyn've  relief  by  injunction  at 

the  suit  of  private  parties,  or  of  corporations,  when  it  is  alleged  that  private  or 
individual  rij'h;s  are  injured  or  invaded,  by  any  corporation  claiming  to  have  a 
franchise,  to  do  the  act  firora  which  the  injury  results. 

3.  Questioned.— Whether  corporate  franchise!*  which  have  become  vested  by  accept* 

ance  or  otherwise,  can  be  taken  away  or  declared  forfeited  to  the  Commonwealth, 
by  an  alteration  or  amendment  of  the  Constitution  of  the  State.  And  whether 
such  grant  is  not  protected  by  Article  1,  section  10,  of  the  Constitution  of  the  United 
States. 
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Opinion  delivered  Odober  20.  1875,  by 

Allison,  P.  J. — We  are  asked  by  the  j^laintiffs  to  restrain  the  con^ 
struction  of  a  passenger  railway  by  the  defendant  corporation,  upon  the 
route  designated  in  their  charter  and  set  forth  in  the  bill ;  particularly 
on  and  alonj^  Eighteenth  street 

The  act  of  incorporation  was  approved  the  8th  day  of  September,  1873. 

The  minutes  of  the  commissioners  assert  that  four  of  tboee  named  in 
the  act  joined  in  a  call  for  a  meeting  of  the  corporators  to  be  held 
November  8,  1873,  for  organization  and  the  opening  of  books  of  sub- 
scription to  the  capital  stock,  in  accordance  with  the  provisions  of  the 
act ;  that  upon  that  day  a  meeting  was  held,  a  president  and  secretary 
elected,  the  charter  accepted,  the  books  of  subscription  opened,  and 
12,000  shares  of  stock  suWribed.  Tellers  were  appointed  to  receive 
upon  each  share  so  subscribed  the  sum  of  $5,  but  the  minutes,  though 
evidently  framed  to  convey  the  impression  that  the  full  amount  of  $5 
on  each  share  was  paid  at  that  time,  does  not  assert  that  such  payment, 
amounting  to  $60,000,  was  then  made.  The  minutes  set  out  the  tellers' 
report,  that  $5  was  paid  to  12,000  shares  subscribed. 

At  this  meeting  it  was  resolved  that  the  secretary  prepare  an  applica- 
tion to  the  governor  for  letters  patent,  and  ordered  the  moneys  received 
to  be  paid  to  the  treasurer  of  the  meeting ;  the  minutes  do  not  disclose 
the  name  of  the  treasurer,  or  that  any  treasurer  had  been  elected. 

It  further  appears  that  application  for  letters  patent  was  made  to  the 
governor,  the  commissioners  havine  certified  to  him  the  subscriptions, 
and  that  $5  on  each  share  was  paid,  upon  whicli  the  letters  patent  were 
granted  December  30,  1873. 

December  20,  1873,  a  board  of  directors  was  chosen,  who  elected,  on 
the  same  day,  a  president  and  a  secretary,  and  directed  that  a  survey  of 
the  route  of  the  road  should  be  prep^ared,  and  that  an  application 
should  be  made  to  councils  to  lay  the  tracks  in  accordauee  with  the 
charter.  December  31  following,  the  survey  of  the  route  was  filed  with 
the  board  of  surveyors,  but  the  cousent  of  councils  was  not  obtained 
until  June  14, 1875. 

This  statement  seems  to  be  necessary  to  a  correct  understanding  of  the 
material  point  made  by  the  plainti£&  in  support  of  the  prayer  of  the 
bill,  which  is,  that  by  article  16,  section  1,  of  the  constitution  of  this 
State,  it  is  provided,  that  **  all  existing  charters  or  grants  of  special  or 
exclusive  privileges  under  which  a  bona  fide  organization  shall  not  have 
taken  place  and  business  been  commenced  in  good  faith  at  the  time  of 
the  adoption  of  the  constitution,  shall  thereaHer  have  no  validity."  In 
the  9th  paragraph  of  their  bill  the  plaintiffs  say  they  are  informed  and 
believe,  and  so  aver  that  no  bona  fide  organization  of  said  0>ntinental 
Passenger  Railway  Company  of  Philadelphia  had  taken  pluce  and  busi- 
ness been  commenced  in  good  faith  under  their  charter  before  the  adop- 
tion and  taking  effect  of  the  said  constitution,  and  that  the  said  charter, 
by  reason  thereof,  is  void  and  of  no  validity,  and  that  it  was  without 
validity  and  inoperative  when  the  consent,  as  aforesaid,  of  the  councils 
of  Philadelphia  was  obtained. 

This,  which  is  the  vital  part  of  the  plaintifis'  bill,  raises  squarely«.the 
question  of  charter  or  no  charter,  whether  the  letters  patent  granted  by 
the  governor  under  the  broad  seal  of  the  Commonwealth  are  to  be  treated 
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as  so  much  waste  paper,  or  whether  we  are  to  regard  these  letters  as 
valid  and  operative,  conferring  upon  the  defendant  all  the  rights,  powers 
and  immunities  of  a  body  corporate,  with  authority  to  construct  the 


ings  are  not  in  form,  such  as  would  enable  the  court  to  enter  a  judg- 
ment of  ouster  against  the  defendant,  nor  do  the  plaintiffi,  in  form,  pray 
fbr  such  judgment.  They  ask  the  exercise  of  the  restraining  power  of 
the  court  merely,  yet  it  is  upon  the  sole  ground  that  the  charter,  if  it 
ever  was  valid,  is  valid  no  longer;  that  the  defendants  have  ceased  to  be 
a  corporation,  and  ought  therefore  to  be  restrained  from  exercising  the 
powers  and  enjoying  the  franchises  which  the  act  of  September  8, 1873, 
conferred  upon  them. 

We  do  not  think  we  can  do  by  indirection  that  which  we  are  asked 
in  substance  to  do ;  we  must  look  rather  at  the  consequences  of  a  decree 
such  as  we  are  asked  to  make  in  this  case,  and  if  the  effect  of  it  is  to 
declare  that  the  defendants  do  not  possess  and  cannot  exercise  the  cor- 
'  porate  functions  conferred  by  the  act  which  gave  them  being;  to  say 
that  whatever  of  corporate  life  they  once  possessed  died  the  moment 
the  new  constitution  was  adopted,  we  must  pause,  and  if  we  stand  upon 
no  more  than  an  earnest,  substantial  doubt  as  to  the  right,  or  even  as 
to  the  expediency  of  granting  the  prayer  of  the  bill,  it  must,  upon  such 


The  clause  of  the  constitution  invoked  by  plaintiff  in  support  of 
their  bill  treats  only  of  existing  cJiarters,  or  grants  of  special  or  exclu- 
sive privileges ;  what  was  int  ended  by  the  clause — grants  of  special  or 
exclusive  privileges — as  distinguislied  from  a  grant  of  a  charter  ooo- 
ferring  corporate  privileges,  it  is  not  nec*essary  to  determine.  The  case 
before  us  relates  to  chartered  rightg,  granted  in  terms  not  doubtful;  per- 


governor,  and  secured  under  the  seal  of  the  Commonwealth. 

As  the  plaintiffs  have  stated  tlieir  case,  it  rests  upon  the  admission 
"that  the  aefeinlaut  is  a  corporation  chartered  by  an  act  of  assembly  of 
the  Commonwealth  of  Pennsylvania,"  yet  they  ask  us  to  say,  iu  the 
face  of  this  admission,  that  it  is  a  corporation  having  a  name  to  live 
while  it  is  dead,  and  tiiou<^h  clothed  in  the  corporate  robes  with  which 
the  State  invested  it  at  its  oirth,  it  is  fit  only  to  be  cast  out  and  trodden 
under  foot  All  this  may  in  truth  be  so,  for  we  are  not  unmindful  of 
the  serious  impeachment  which  the  plaintifik  have  brought  against  it, 
supported  by  the  oaths  of  respectable  citizens,  who  aver  on  information 
and  belief,  that  every  material  statement  spread  upon  the  minutes  is 
false.  That  there  was  no  meeting  of  the  commissioners  named  in  the 
charter  to  open  books  and  receive  subscriptions  of  stock.  That  there 
were  no  subscriptions  to  the  stock,  nor  was  any  allotted  at  the  time  of  the 
issuing  .f  the  charter.  That  there  was  no  division  of  stock  or  sham 
issued  or  money  paid  December  20,  1878,  at  the  time  of  the  alleged 
election  cf  a  president  and  directors,  and  that  there  was  no  organiza- 
tion nor  stock  subscribed  nor  money  paid  January  5,  1874,  when  the 
plan  of  the  road  was  approved  by  the  board  of  surveys,  nor  even  when 
the  consent  of  the  city  was  given,  January  14,  1875,  and  that  the  stock 
was  not  subscribed  nor  distributed,  nor  money  paid,  until  during  the 
months  of  July  and  August  of  the  present  year. 


railway  mentioned 


It  is  true,  the  proceed- 


fected  by  letters  patent,  attested 
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But  even  if  all  this  is  true,  the  proper  remedy  has  not  been  invoked. 
These  allegations  can  all  be  tested  by  quo  toarranto,  and  if  they  are 
true,  or  if  there  is  reasonable  grountl  to  believe  them  to  be  true,  the  aid 
of  the  proper  authorities  ought  to  l»e  promptly  iuvuked,  in  order  to  test 
the  question,  whether  a  fraud  ho  gniss  has  been  perpetrated  to  the  pre- 
judice of  the  right  and  interests  of  the  Commonwealth.  Against  this 
conclusion,  the  plaintilfi  iirguc  that  the  ditftiuction  between  proceedings 
by  bill  and  quo  warranto  U  a  wide  one ;  that  they  do  not,  in  this  pro- 
ceeding, contemplate  logically  a  forfeiture.  Tliid  may  be  granted,  but 
the  fact  remains  that  tlieir  case  rests  upon  a  proposed  finding  by  the 
court  that  all  franchises  of  the  defendant  have  long  since  been  forfeited 
to  the  Commonwealth.  It  is  not  a  question  of  the  construction  of  a 
charter,  or  whether  the  defendant  is  exceeding  powers  granted  ;  whether 
the  corporation  is  attempting  to  do  more  than  they  may  of  right  do 
under  a  grant  of  corporate  authority ;  but  we  are  asked  to  say  that  there 
is  no  longer  such  a  corporation  in  existence  as  the  Continental  Pas- 
senger Railway  G^mpany  of  Pliiladelphia,  because  the  defendant,  on 
the  16th  day  of  December,  1873,  when  the  constitution  was  adopted, 
had  not  a  bon%  fide  organization,  and  had  not,  at  that  time,  in  good 
faith,  commenced  business.  What  other  result  could  be  reached  by  a 
successful  trial  of  the  same  issues  upon  quo  vxtrranto^  upon  an  allega- 
tion of  fraud,  practised  by  a  pretendea  organization,  involving  the 
questions  of  subscriptions  to  stock,  payment  of  money  thereon,  election 
of  officers,  and  a  false  certification  to  the  governor  of  the  payment  of 
15  on  each  of  the  12,000  shares  subscribed?  If,  therefore,  the  decrco 
which  we  are  asked  to  make,  will  have  the  same  result,  and  must  be 
based  upon  a  judicial  finding  b^  the  court  of  (ho  same  fact,  which, 
upon  satisfactory  proof,  upon  a  trial  upon  quo  warraniOf  could  be  found 
by  a  jury  where  the  question  was  one  of  forfeiture,  and  the  judgment 
ouster,  we  hold  that  we  are  not  competent  to  make  such  a  decree  in  a 
proceeding  by  bill  in  equity.  It  would  be  confounding  distinctions  and 
modes  of  procedure,  which  are  so  firmly  settled  in  the  law  that  all 
attempts  to  set  them  aside,  or  to  substitute  the  one  for  the  other,  except 
when  authorized  by  proper  legislation,  must  fail.  In  the  case  of  the 
Turnpike  Connpany  vs.  McConaoyt  16  P.  &  R.  145,  the  court  eay  of  that 

case,  "  but  if  this  charter  had  been  fraudulently  obtained,  still, 

until  that  question  has  been  directly  decided,  in  a  proceeding  instituted 
in  this  court,  either  by  scire  facias,  to  repeal  the  charter,  or  de- 
clare it  forfeited,  or  by  a  writ  of  quo  toarranto^  at  the  suit  of  the  State,, 
in  which  the  State  must  be  a  party  and  a  party  to  the  judgment,  for  the 
seizure  of  the  franchises,  there  is  no  instance  of  calling  in  question  the 
right  of  a  corporation  for  the  purpose  of  declaring  its  charter  void,  but 


relation  of  an  individual." 

The  plaiutifl^,  however,  contend  that  the  common  law  and  statutory 
remedy  by  quo  warranto,  reaching  to  an  inquiry  into  a  loss  or  forfeiture 
of  corporate  franchises  is  authorized  by  the  act  of  June  19,  1871  (Pur- 
don,  288),  in  all  proceedings  in  courts  of  law  and  equity  in  this  Com- 
monwealth, and  when  such  courts  are  exercising  equitable  powers^  they 
may  give  relief  by  injunction,  at  the  suit  of  private  parties  or  other 
corporations. 


government,  and  never  at  the 
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The  act  provides,  that  when  it  is  alleged  that  the  private  rights  of  in- 
dividuals, or  the  rights  or  franchises  of  other  corporations,  are  injured 
or  invaded  by  any  corporation,  claiming  to  have  a  right  or  franchise  to 
do  the  act  from  which  such  injury  results,  it  shall  be  the  duty  of  the 
court  to  ascertain  whether  the  corporation  does  in  fact  possess  the  right 
or  franchise  from  which  the  alleged  injury  results,  and  if  mch  rights  or 
francliises  have  not  been  conferred  upon  such  ooj^poraiions,  then  to  afford 
relief,  as  provided  in  the  act    The  inquiry  which  the  court  is  here  re- 
quired to  institute  is,  whether  a  right  or  franchise  claimed  by  the  corpo- 
ration charged  with  a  usurpation  of  power  has  been  conferred  upon,  or 
granted  to  such  corporation  ;  whether,  by  virtue  of  such  grant,  it  can  lav.- 
fuUy  do  the  act  which  it  is  alleged  inflicts  injury  upon  the  private  rights  of 
individuals,  or  upon  the  franchises  of  other  corporations  ?  If  the  charter 
establishes  the  fact  that  the  right  is  with  the  corporation  complained 
against,  because  it  is  conferred  upon  it  as  a  corporate  franchise,  there 
can  be  no  injunction ;  if,  upon  the  other  hand,  an  examination  of  the 
charter  shows  that  the  power  claimed  has  not  been  conferred,  then  the 
injurious  act,  which  is  thus  shown  to  be  an  act  of  usurpation,  and  with- 
out charter  right  to  sustain  it,  may  be  enjoined.   There  is,  however, 
nothing  in  this  which  is  new  to  equity  jurisdiction  and  practice,  but  it 
settles  a  question  upon  which  there  had  been  a  diiference  of  opinion, 
and  perhaps  much  conflict  of  decision,  namely,  that  private  parties  may 
come  into  equity  when  they  complain  that  private  rights,  which  l)elong 
to  them  as  individuals,  have  been  encroachea  upon  by  an  offending  cor- 
poration.   This  very  objection  is  taken  by  the  defendant  in  this  suit, 
contrary  to  the  clear  decision  of  Judge  Strong,  in  Faust  vs.  The  Railway^ 
3  Phila.  R.  164,  and  the  case  of  The  City  vs.  The  Thirteenth  and  FifteefUh 
Streets  Railway,  and  authorities  there  cited,  8  Phila.  R.  648.   The  act 
of  June  19, 1871,  takes  this  question  out  of  the  region  of  doubt  or  specu- 
lation, and  places  the  right  of  the  private  suitor  to  maintain  a  proceed- 
ing in  equity  against  a  usurping  corporation  beyond  cavil  or  dispute. 

The  interpretation  which  we  place  on  tlie  act  of  1871,  it  will  be  seen, 
is  radically  diff^jrent  from  that  given  to  it  by  the  plaintiffs.  We  hold 
that  it  is  a  search  for  an  alleged  grant  of  corporate  franchise;  ihey 
claim  that  the  act  requires  the  court  to  go  farther,  and  thou{]ch  satisfied 
that  the  franciiise  was,  beyond  all  doubt,  vested  in  the  defendant  by 
their  charter,  that  we  ought  to  enter  upon  an  investigation  of  an  asserted 
forfeiture,  in  order  to  ascertain  whether,  for  the  reasons  assigned  \jl  the 
bill,  these  powers  have  been  taken  from  or  lost  to  the  defendant,  la 
other  words,  whether  the  grant  of  corporate  power  has  reverted  to  the 
Commonwealth,  by  reason  of  the  neglect  or  fault  of  the  defendant  We 
understand  this  law  to  have  a  different  purpose  and  meaning,  and  there- 
fore decline,  in  this  proceeding,  to  pass  upon  the  question  of  forfeiture, 
or  practically  to  enter  a  judgment  of  ouster  against  the  defendant,  even 
though  we  should,  upon  all  points,  agree  with  the  plaintiffs.  We  stand 
upon  the  opinion  in  16  S.  &  R.  145,  when  it  affirms  there  is  no  instance 
of  calling  in  question  the  right  of  a  corporation,  for  the  purpose  of  de- 
claring its  charter  void,  but  at  the  instance  and  on  behalf  of  the  gov- 
ernment. 

Nor  does  the  act  of  June  16,  1836,  Purdon,  1206,  enlarge  the  power 
of  the  court,  as  to  forfeited  corporate  franchises,  even  upon  inquiry  by 
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quo  toarrantOy  wh  .Te  it  says,  the  writ  may  issue  at  the  suggestion  of 
any  person  desiring  to  prosecute  the  same.  The  reme(Jy  at  the  sugges- 
tion of  au  individual  is  confined  to  cases  which  are  in  the  nature  of 
private  injuries :  7  Penua.  State  R.  34 ;  29  Id.  129 ;  20  Id.  185  and  415 ; 
2  Grant,  392.  If  this,  therefore,  was  in  fact  a  proceeding  by  war- 
ranfo,  we  could  not  afford  the  relief  which  is  sought  by  plaiutiffs. 

An  important  consideration  lies  back  of  all  that  we  have  thus  far  said 
upon  the  question  in  hand.  It  was  suggested  by  my  brother  Peirce, 
who  sat  witn  me  in  the  argument  of  this  cause,  whether  the  Constitution 
of  the  United  States  did  not  protect  those  who  possessed  grants  of  cor- 
porate power  from  being  deprived  of  them  under  the  section  of  the  con- 
stitution of  the  State  which  has  been  invoked  by  plaintiffs.  The  more 
I  have  reflected  upon  this  suggestion,  the  more  important  does  it  seem 
to  be  in  its  bearing  upon  the  plain tifi^'  prayer  for  relief,  in  connection 
with  the  special  reason  upon  which  they  base  their  prayer.  Tlie  Con- 
stitution of  the  United  States  is  for  all  the  States  of  the  Union,  the 
supreme  and  paramount  law. 

The  statement  of  Justice  Sharswood,  delivering  the  opinion  of  the 
court  in  the  case  of  The  Commonwealth  vs.  The  P.  &  C.  Hailroad,  8  P. 
F.  S.  43,  will  not  be  controverted.  He  says :  **  The  Federal  Constitu- 
tion is  the  constitution  of  this  State,  having  been  ratified  and  adopted 
by  the  sovereign  act  of  the  people  in  convention  December  12,  1787. 
They  made  it  irrevocably  their  own  by  entering  into  a  solemn  compact 
with  the  people  of  their  sister  States  binding  them  for  all  time,  unaltera- 
ble in  any  other  mode  than  that  pointed  out  by  its  own  terms."  This 
principle  was  stated  by  Chief  Justice  McKean  thus:  "The  government 
of  the  United  States  forms  part  of  the  government  of  each  State."  Res- 
publica  vs.  Cobbett,  3  Dallas,  473. 

The  clause  of  Article  I,  section  10,  of  the  Constitution  of  the  United 
States,  which  declares  that  no  State  shall  pass  any  ex  post  facto  law,  or  law 
impairing  the  ohligation  ot  contracts,  is  a  limitation  on  the  power  of 
every  State,  which  cannot,  in  any  instance  or  any  manner,  be  sucorssfully 
transgressed.  It  mattei-s  not  whether  the  law  of  the  State  which  sins 
against  this  provision  of  ths  supreme  law  of  all  the  land  is  passe  d  by  the 
Legislature  in  ordinary  form  and  approved  by  the  governor,  or  whether 
it  is  passed  by  a  vote  of  the  citizens  of  the  State,  when  in  the  exercise 
of  their  sovereign  power,  they  make  for  their  own  government  a  consti- 
tution to  wliich  all  other  laws  of  the  State  must  conform.  The  consti- 
tution of  each  State  is  the  fundamental  law  of  the  State ;  it  is  a  law 
passed  by  the  State;  and  is  therefore  covered  by  or  included  within  the 
10th  section  of  Article  1  of  the  Constitution  of  the  United  States.  In  the 
case  of  TA<?  Commonwealth  ex  rel.  vs.  Collins,  8  Watts,  349,  Ju<lge  Hus- 
ton says :  **  liCt  us  not  mistake  things  or  words  ;  a  constitution  is  hut  a 
law  ;  it  emanates  from  the  people ;  the  depositary,  and  the  only  one,  of 
all  politic&l  power;  it  is  therefore  the  supreme  law.  .  .  .  Still  a  consti- 
tution is  but  a  law,  though  it  is  the  supreme  law,  it  is  to  be  construed 
ti^  every  other  law,  though  it  is  sometimes  termed  the  law  by  which  acts 
of  the  LcKislature,  which  are  generally  termed  laws,  are  to  be  tested." 

The  f>bligation  of  a  contract  is  therefore  protected  by  the  Constitution 
of  the  United  States  against  a  law  of  the  State,  in  either  form,  which 
impairs  or  seeks  to  impair  such  obligation.  The  Dartmouth  College  Case 
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vs.  Woodvuard,  4  Wheaton,  625,  settled  the  doctrine  that  a  private  char- 
ter is  a  contract  protected  by  the  Constitution  of  the  United  States,  be- 
cause such  a  grant  by  a  State  confers  rights  of  property  ;  rights  which 
possess  a  value  that  may  be  asserted  in  a  court  of  jr.siice.  This  case 
has  been  followed  in  numerous  decisions  of  the  same  tribunal,  and  is 
recognized  as  unquestioned  law  over  all  the  laud.  In  our  own  State, 
this  recognition  appears  in  the  Bank  vs.  Pittsburgh,  1  Wright,  346,  the 
court  sa^  legislative  charters  like  legislative  grants  of  land,  are  con- 
tracts within  the  meaning  of  the  Federal  Constitution.  Brown  vs.  Hu- 
melly  6  Barr,  86,  and  27ie  Commontoealih  vs.  CulleHf  1  Hams,  139,  assert 
the  inviolability  of  such  contracts,  or  grants  of  corporate  privile^, 
which  are  protected  from  all  material  siiDsequent  legislative  alteration, 
without  the  consent  of  the  corporators. 

If  this  may  not  be  done  by  a  Legislature,  can  it  be  done  by  a  law 
passed  in  the  form  of  a  constitution  ?  We  incline  strongly  to  the  opin- 
ion that  it  cannot  We  are  not  forgetful  that  this  charter,  if  accepted 
at  all,  was  accepted  subiect  to  the  power  reserved  to  the  Legislature  by 
25th  section  of  Article  1  of  the  Constitution  of  Pennsylvania  of  1838,  to 
alter,  revoke,  or  annul  it,  whenever  in  their  opinion  it  became  injurious, 
to  the  citizens  of  the  Commonwealth.  The  difficulties  which  stand  in 
the  way  of  a  justification  for  annulling  this  charter  under  this  reserva- 
tion ill  the  constitution  are :  First,  the  Legislature  is  constituted  the 
spocial  tribunal  to  exercise  this  power,  and  that  it  is  not,  in  terms,  at 
leact,  reserved  to  the  people  acting  in  their  sovereign  capacity.  The 
second  is,  that  it  can  only  be  accomplished  so  that  no  injustice  shall  be 
done  to  the  corporators.  If  this  charter  had  been  accepted  by  the  cor- 
porators before  the  adoption  of  the  present  constitution,  their  rights  had 
oecome  vested,  its  franchises  were  already  their  property,  which  could 
no  more,  it  seems  to  us,  be  taken  from  them,  than  if  it  had  been  a  grant 
of  land  by  the  Commonwealth,  which  they  had  accepted.  To  deprive 
citizens  of  corporate  franchises,  which  had  vested  in  them,  without  even 
contemplating  compensation,  certainly  not  in  fact  tendering  compensa- 
tion, or  providing  tne  means  of  obtaining  it,  is  not  obeying  the  constitu- 
tional command,  to  see  that  no  injustice  is  done  to  the  corporators  in 
the  annulling  of  a  charter. 

This  is,  of  course,  all  based  on  the  assumption  that  the  defendants  had 
accepted  their  charter  and  complied  with  all  the  obligations  imposed 
by  the  general  railroad  law,  to  which,  with  one  exception,  they,  as  a  cor- 
poral ion,  were  made  subject. 

This  is  one  of  the  material  facts  in  dispute,  which  we  think  can  only 
be  dc  t 01  mined  b^  a  trial  upon  quo  warranto,  and  such  cannot  be  settled 
by  a  l)ill  in  equity. 

These  considerations  warn  us  to  move  cautiously,  and  have  created 
doubts,  to  call  them  by  no  other  name,  which  require  that  the  special 
injunction  prayed  for  should  be  refused. 

George  W.  Biddle,  Oeorge  W.  Thorn,  and  William  H.  Buddinum, 
Esqs.,  for  plaintiffs. 

F.  Carroll  Brewster  and  David  W.  Sellers,  Esqs.,  for  defendants. 
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[Leg.  Int.,  Vol.  32,  p.  420.] 

Rutherford  vs.  Barque  **Ornen." 

A  State  oovrt  has  no  anthoritj  by  a  proceeding  in  rem  to  enforce  a  maritime  con- 
tract. 

Pilotage  is  a  maritime  contract. 

Rule  to  diasolve  attachment  Opinion  delivered  November  20, 1875, 
by 

BiDDLE,  J. — A  libel  was  filed  in  this  case  against  the  barque  Omen,'* 
to  secure  the  payment  of  pilotage  from  the  breakwater  up  the  river 
Delaware  to  the  port  of  rhiladelphia,  and  under  it  the  vessel  was 
attached.  This  was  done  in  accordance  with  the  6th  section  of  our 
State  law  of  March  25,  1861. 

The  regularity  of  the  proceeding  is  not  questioned,  but  it  is  contended 
that  the  section  violates  the  provisions  of  the  Constitution  of  the  United 
States,  and  is  therefore  void. 

The  constitution  ordains  that  the  Judicial  power  of  the  United  States 
shall  extend  *'to  all  cas?s  of  admiralty  and  maritime  jurisdiction." 
And  the  9th  section  of  the  Judiciary  Act  of  1789  provides  that  the 
District  Courts  of  the  United  States  shall  have  exclusive  original  cog- 
nizance of  all  cases  of  admiralty  and  maritime  jurisdiction  .  .  .  saving 
to  suitors  in  all  cases  the  ri^ht  of  a  common  law  remedy,  when  the 
common  law  is  competent  to  give  it."  That  the  common  law  remedy 
can  be  pursued,  is  not  questioned.  But  it  is  contended  that  common 
law  remedies  are  not  adapted  to  enforce  a  maritime  lien  by  a  proceeding 
in  rem,  apd  consequently,  the  original  jurisdiction  to  enforce  such  a 
lien,  by  that  mode  of  proceeding,  is  exclusively  in  the  District  Court  of 
the  United  States.  Tnis  appears  to  have  been  decided  by  the  Supreme 
Court  of  the  United  States,  in  The  Moses  Taylor,  4  Wallace,  411, 
and  in  the  case  of  The  Belfast,  7  Wallace,  644.  In  the  latter  case 
the  court  say,  "  State  legislatures  have  no  authority  to  create  a  maritime 
lien,  nor  can  they  confer  any  jurisdiction  upon  a  State  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem,  as  practised  in  the  Admiralty 
Court."  This  leaves  it  optional  to  a  suitor  in  such  a  case  to  proceed  in 
rem  or  in  personam  in  the  Admiralty  Court,  or  to  resort  to  his  common 
law  remedy  in  the  State  court  or  in  the  Circuit  Court  of  the  United 
States,  if  the  parties  are  such  as  to  give  that  court  jurisdiction.  In 
other  words,  a  suitor  can  treat  a  maritime  contract  like  any  other  con- 
tract, or  he  can,  by  going  into  the  admiralty,  avail  himself  of  the  pecu- 
liar system  there  administered  in  contracts  of  that  character. 

The  vessel,  in  either  case,  may  be  "attached,"  but  in  the  admiralty 
the  vessel  itself  is  treated  as  the  offending  party,  the  retk,  while  in  the 
common  law  court  it  is  simply  the  interest  of  the  defendant  in  it  which 
is  made  responsible  for  his  debts.  The  title  of  a  purchaser  is  therefore 
very  different  under  the  two  proceedings. 

Our  court  clearly  having  no  jurisdiction  if  the  case  here  presented  is 
within  the  admiralty  and  maritime  jurisdiction  of  the  District  Court  of 
the  United  States,  the  question  arises,  is  it  within  such  jurisdiction  ?  Is 
the  contract  of  pilotage  a  maritime  one?   This  can  hardly  be  doubted. 

Although  the  regulation  of  the  subject  of  pilotage  by  the  several 
24 
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States  was,  in  the  absence  of  legislation  on  the  part  of  Congress  super- 
seding it,  lield  constitutional  by  the  Supreme  Court  of  the  United  States, 
in  Cooley  vs.  The  Board  of  Wardens,  12  Howard,  312,  yet  the  contract 
itself  has  never  been  treated  by  it  as  other  than  a  maritime  one.  la 
1862  the  Legislature  of  Massachusetts  passed  an  act  providing  that 
**the  hull  and  appurtenances  of  every  vessel  shall  be  liable  for  all  legal 
claims  on  account  of  pilotage,  either  rendered  or  offered  for  the  space 
of  sixty  days:**  chapter  176,  clause  10.  Judge  Lowell,  of  the  United 
States  District  Court,  held,  that  the  lien  given  by  this  act  could  be 
enforced  in  the  admiralty:  The  Brig  America,  2  Am.  Law  Rep.  458. 
In  jEo?  parte  McNiel,  13  Wallace,  p.  243,  the  court  say,  "  that  contracts 
relating  to  pilotage  are  within  the  sphere  of  the  admiralty  jurisdiction 
has  not  been  controverted  by  the  petitioner.  The  question  is  not  an 
open  one  in  this  court.*'  This  simply  follows  the  older  decision  of 
Jttohart  vs.  Drogan,  10  Peters,  119,  to  the  same  effect. 

Whether  a  lien  exists  under  the  general  maritime  law,  or  is  created 
entirely  by  State  legislation,  the  contract  being  maritime,  it  can  be 
enforced  in  rem  in  the  District  Court  of  the  Unit^  States  alone.  This 
principle  is  established  in  the  late  case  of  the  LoUuwana,  21  Wallace, 
580. 

We  think  then  the  exception  in  this  case  well  taken  ;  it  is  an  effort 
to  enforce  a  maritime  contract,  under  a  lien  given  by  the  State,  by  a 
proceeding  in  rem  in  a  State  court,  which  we  understand  the  Supreme 
Court  of  the  United  States  to  have  decided  to  be  unconstitutional. 

The  attachment  is  therefore  dissolved. 

A.  J.  D,  Dixon  and  Morton  P.  Henry,  Esqs.,  for  rule. 

Alex.  P.  Colesherry,  Esq.,  contra. 

[Leg.  Int,  Vol.  32,  p.  420.] 

Hall  &  Garrison  iw.  The  Filter  Manufacturing  Cobcpany  d  d. 

Horses  and  carriages  kept  at  a  livery  stable  are  not  subject  to  attachment  execution 
against  the  livery  stable  keeper.   They  may  be  levied  on  directly. 

Rule  for  judgment  on  answers  of  garnishee.  Opinion  delivered  So- 
vember  20, 1875,  by 

BiDDLE,  J. — The  garnishee  is  a  livery  stable  keeper,  and  admits  that 
he  has  in  his  stable  two  horses,  two  sets  of  harness,  and  two  carriage?, 
which  are  kept  there  by  defendant. 

In  the  case  of  Buemer  vs.  Croissant,  3  Philada.  Rep.  219,  the  Court 
of  Common  Pleas  held  that  a  livery  stable  keeper  has  no  property  as 
pawnee  in  a  horse  at  livery,  which  makes  it  liable  to  attachment  Id 
Oood  vs.  Abertauffer,  1  T.  &  H.  756,  the  goods  were  deposited  hy  the 
defendant  in  the  garnishee's  store.  The  District  Court  say:  "They 
may  be  liable  to  a  charge  for  storage,  though  the  garnishee  does  not  set 
that  up.  Admitting  the  lien  to  exist,  they  are,  notwithstanding,  'not 
goods  pawned  or  pledged  by  him  as  security  for  any  debt  or  liability, 
or  which  have  been  demised,  or  in  any  manner  delivered  or  bailed  for  a 
term,'  it  can  only  mean  an  actual  pawn  or  pledee  for  any  debt  or  liability 
by  defendant,  not  merely  a  lien  arising  by  implication  of  law." 

In  this  construction  we  concur.    There  is  nothing,  apparently,  to 
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prevent,  in  this  case,  an  actual  levy  upon  the  property  as  belonging  to 
defendant.  The  object  of  this  process  is  to  reach  effects  which  cannot 
be  levied  on  under  a ^./a.,  and  not  those  which  are  liable  to  that  form 
of  execution.    This  rule  is  discharged. 

J,  G  Orady,  Esq.,  for  the  rule. 

F.  Odxmnie,  Esq.,  contra. 

[Leg.  Int.,  Vol.  32,  p.  464.] 

McIlvain  v8.  The  Southwestern  Market  Company. 

In  equity  pleading  the  averments  of  the  original  bill  and  of  the  answer  to  n  cross-MU 
are  toDe  taken  together  in  determining  the  sufficiency  of  the  answer  to  the  oroA^-bill. 
The  biU  and  cross-bill  and  their  respective  answers  are  to  be  treated  as  part  of  one  cose. 

Opinion  delivered  December  24, 1875,  by 

Allison,  P.  J. — We  have  in  this  case  a  bill  and  cross-bill,  touching 
an  alleged  purchase  of  forty  shares  of  stock  by  plaintiff,  issued  by  the 
company,  defendant. 

To  the  sufficiency  of  the  answers  of  McIlvain  to  the  allegations  of 
the  cross-bill,  exception  is  taken. 

In  the  bill  filed  by  McIlvain,  he  sets  out  the  purchase  of  said  stock 
from  one  Hartman  Grau,  the  consideration  paid  to  Grau,  and  his  appoint- 
ment by  plaintiff  as  his  attorney  to  sell  and  transfer  the  shares  recited 
in  the  power. 

The  cross-bill  admits  the  issue  of  the  stock  to  Grau,  but  asserts  that 
it  was  issued  to  pay  claims  to  mechanics  and  material  men ;  hi'^  failure 
t^  apply  the  stock  as  directed ;  resolutions  passed  December  20, 1860,  and 
February  18,  1871,  forbidding  transfer  of  the  stock ;  that  it  was  not  sold 
to  McIlvain,  but  was  deposited  with  him  by  Grau  as  collateral  security 
for  a  loan;  and  that  before  that  time,  and  at  the  time  of  the  loan, 
McIlvain  was  fully  notified  of  the  purpose  for  which  the  stock  was 
i^ued,  the  want  of  consideration,  and  of  the  resolutions  of  the  directors 
of  th3  company.  The  company,  defendant,  further  allege  the  payment 
to  McIlvain  of  the  consideration  for  which  it  was  deposited  with  him  as 
collateral  security.  To  these  allegations  McIlvain  makes  answer, 
danying  knowledge  on  his  part  that  the  stock  was  issued  for  the  ^'sole 
and  sp3cific  purpose"  of  paying  existing  liens,  and  asserts,  on  information, 
that  the  stock  was  issued  abaolutely  for  a  good  and  valid  consideration. 

He  denies  all  knowledge  of  the  resolutions  passed  by  the  board  of 
directors  until  long  after  he  had  purchased  the  stock. 

Taking  the  several  statements  contained  in  the  bill  and  cross-bill,  we 
Uiink  that  everything  is  stated  with  sufficient  directness  to  present  the 
iisuo  upon  which  the  questions  are  to  be  determined. 

The  averment  of  purchase  by  McIlvain,  for  a  valuable  consideration, 
which  is  specific  ns  to  amount  and  kind,  is  a  denial  in  effect  of  tho 
allegation  that  he  took  the  stock  as  collateral  security,  and  that  the 
advance  upon  it  has  been  since  repaid  to  him.  Consideration  passing 
from  Grau  to  the  market  company  is  stated  upon  information,  wliich  is 
all  that  a  third  party  can  be  reasonably  required  to  make.  Tho  most 
material  matters  of  defence  to  the  prayer  of  the  bill  filed  by  McIlvain, 
asset  forth  in  the  cross-bill,  are  denied  by  him  in  his  denial  of  the  fourth, 
fifth,  sixth  and  eighth  paragraphs  of  the  cross-bill. 
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A  cro80-bill  is  treated  as  a  mere  auxiliary  suit,  or  as  a  dependency  of 
the  origiual  suit.  The  respective  averments  and  denials  are,  theretbre, 
to  be  treated  as  part  of  the  one  case,  and  upon  this  principle  it  has  heeu 
held  that  the  plaintiff  in  a  cross-bill  cannot  contradict  the  assertions  in 
his  answer  to  the  original  suit:  Hudson  vs.  Hudson,  3  Rand.  117, 
and  where  the  allegations  of  the  cross-bill  are  inconsistent  with  the 
.admissions  of  the  answer,  they  cannot  be  taken  as  true,  ihougli 
(Unanswered :  Savage  vs.  Garter,  7  Dana,  414. 

The  case  before  us  is  a  good  illustration  of  the  value,  and  in  some 
instances  of  the  necessity,  in  order  to  do  full  justice  between  parties,  of 
having  all  the  equities  alleged  to  exist  between  them  presented  for 
xletermination  in  the  one  suit.  A  defendant  cannot  pray  anything  in  hu 
answer,  except  to  be  dismissed  the  court ;  if  he  has  any  relief  to  pray  or 
discovery  to  seek  he  must  do  so  by  bill  of  his  own ;  Lube  Eq.  Pi.  55. 
This  he  can  only  do  by  cross-bill.  If  this  were  not  the  case,  he  would 
liave  to  follow  the  original  bill  to  a  final  determination  before  he  could 
ask  for  the  relief  to  which  he  believed  himself  to  be  entitled,  or  perhaps 
tfile  his  own  bill  as  plaintiff,  which  would  result  in  two  separate  and 
independent  suits  for  the  same  cause  of  action  in  progress  at  the  same 
time,  which  would  be  vexatious,  and  cause  an  increase  of  litigation  by 
-a  multiplicity  of  suits. 

The  bill  prays  that  the  company,  defendant,  be  compelled  to  issue  a 
new  certificate  for  the  forty  snares  of  stock  now  held  by  him.  The 
cross-bill  denies  that  he  is  a  bona  fide  holder  of  the  stock,  and  is  without 
right  to  the  same,  and  asks  that  he  be  decreed  to  deliver  up  the  stock 
for  cancellation. 

When  this  case  comes  up  for  final  hearing  on  both  bills,  the  answers 
•and  the  proofs,  the  entire  merits  of  the  controversy  will  be  fairly 
presented  for  a  just  decision  of  the  cause,  and  as  we  think  the  contra- 
•dictory  assertions  which  are  distinctly  made,  are  fully  denied  in  one 
form  of  pleading  or  the  other,  the  exceptions  should  be  dismissed,  and 
at  is  so  ordered. 

Edward  S.  Dixon,  Esq.,  for  Mcllvaiu. 

Henry  C.  Titus  and  George  Junkin,  Esqs.,  for  the  market  company. 
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€oQrt  of  €ominon  |)lta0,  |)l)tlabtlpl)ia. 

No.  2. 

[Leg.  Int.,  VoL  32,  p.  264.] 

Shbridan  Shook  and  Albert  Palmeb  vs.  Joseph  H.  Wood. 

A  defendant  will  be  restrained  by  injunction  from  urinff  the  title  of  a  dramatio  com- 
position which  has  been  oopyrighted,  even  tfaongh  the  oody  of  the  play  intended  to 
oe  presented  under  that  title  may  be  different  from  the  copyrighted  play. 

OpiuioD  delivered  July  17,  1876,  by 

Pratt,  J. — ^The  plaintiffs  in  this  action  claim  to  be  the  sole  owners  of 
a  certain  dramatic  composition  or  play,  entitled,  Les  Deux  Orphelines,  or 
The  Two  Orphans,  and  that  the  defendant,  Joseph  H.  Wood,  being  the 
niaoager  and  proprietor  of  a  certain  theatre  in  the  city  of  Philadelphia, 
known  as  Wood's  Museum,  has  announced,  declared,  and  published  his 
intention  of  performing  and  presenting  said  play,  without  any  license  or 
consent  of  plaintiffs,  and  greatly  to  their  damage  and  loss.  The  case 
was  heard  upon  bill  and  answer,  and  was  fully  and  ably  argued  by  coun- 
sel on  both  sides.  There  was  an  attempt  upon  the  part  of  defendant's 
counsel,  in  his  argument,  to  dispute  plaintiffs*  title,  although  in  the 
answer  of  defendant  he  did  not  deny  its  validity,  nor  did  he  deny  the 
allegations  of  the  plaintiffs,  that  it  was  his  (defendant's)  purpose  to 
represent  a  play  entitled,  Les  Deux  Orphelines,  or  The  Two  Urpnans, 

Defendant  stated  in  his  answer,  that  under  his  announcement  to  pre- 
sent  The  Two  Orphans  at  his  theatre,  it  was  his  purpose  to  introduce  a 
play  translated  from  the  French,  entitled  Les  Orphehnes  De  La  Chariie^ 
a  play  written  and  produced  in  the  city  of  Paris  in  1857.  Defendant 
attached  a  copy  of  the  play  in  the  French  language,  which  he  desired 
might  be  considered  as  a  part  of  his  answer,  saying  that  his  tmuslation 
had  been  lost 

It  is,  perhaps,  unnecessary  to  discuss  the  validity  of  plaintiffs'  title  to 
the  play  entitJed  Les  Deux  Orphelines,  or  The  Two  Orphans,  as  it  has 
already  been  twice  affirmed  by  courts  of  competent  jurisdiction,  the  last 
time  being  in  June,  1874,  in  the  Superior  Court  of  the  city  of  New 
York,  before  the  Hon.  O.  M.  Spier,  justice ;  even  without  these  adjudi- 
cations there  was,  in  our  opinion,  sufficient  shown  in  the  affidavits  and 
papers  submitted,  to  assure  to  plaintiffs  a  full  and  complete  title  to  the 
said  play  of  Les  Deux  Orphelines,  or  Tits  Two  Orphans. 

The  play  in  miestion  was  the  joint  and  original  production  of  Adolph 
D'£nuery  and  Eugene  Cormon,  citizens  and  residents  of  the  republic 
of  France,  and  N.  Hart  Jackson,  a  citizen  and  resident  of  the  United 
States  of  America. 

Under  an  agreement  between  these  last  mentioned  parties,  this  play 
was  presented  by  D'Ennery  and  Cormon  at  two  theatres  in  the  city  of 
Paris,  to  wit,  at  the  Theatre  Chatalet  and  Theatre  Porte  St.  Martin, 
under  the  title  and  designation  of  Les  Deux  Orphelines,  and  was  there- 
after, in  accordance  with  the  mutual  stipulations  and  agreements  of  the 
parties,  presented  as  a  dramatic  composition  or  play  at  the  Union  Square 


Digitized  by  Google 


374 


PHILADELPHIA  REPORTS. 


Theatre,  in  the  city  of  New  York,  and  subsequently  in  Philadelphia, 
uuder  the  title  of  The  Two  Orphans^  being  the  literal  and  absolute 
trauslatiou  of  the  title  of  said  play  from  the  French  into  the  English 
language. 

Previous  to  any  of  these  last  mentioned  representations  of  said  play 
in  the  United  States,  the  said  N.  Hart  Jackson  secured,  on  the  first  day 
of  February,  a.  d.  1875,  a  copyright  in  his  own  name,  to  the  said  plaj, 
under  the  title  of  The  Two  Orphans,  in  accordance  with  the  provisious 
of  the  act  of  Congress  in  that  behalf  made. 

It  appears  that  this  play  had  never,  by  consent  of  either  of  the 
authors,  been  given  or  made  in  form  of  publication,  nor  in  any  mauuer 
presented  to  the  public  except  as  a  dramatic  composition. 

After  the  granting  of  the  copyright  to  the  said  l^.  Hart  Jackson,  with 
the  consent  of  the  said  Adolph  I)'Enuery  and  Eugene  Cormon,  thereto- 
fore had  and  made,  the  said  Jackson  did  assign  and  transfer  all  his  right, 
title  and  interest  in  the  said  play,  and  the  copyright  thereof,  to  the  plain- 
tifis,  and  this  assignment  was  duly  recorded  in  the  office  of  the  Librarian 
of  Congress,  at  Washington. 

The  act  of  Congress  of  1856  was  intended  to  secure  to  the  authors 
and  proprietors  of  dramatic  compositions  the  same  privileges  and  pro- 
tections as  were  given  to  literary  authors  by  the  act  of  1831.  '  It  pro- 
vides that  a  copyright  should  be  deemed  and  taken  to  confer  ujpon  the 
author  or  proprietor,  hb  heirs  and  assigns,  aion?  with  the  sole  right  to 
print  and  publish  a  composition,  the  sole  right  also  to  perform  or  repre- 
sent the  same,  or  cause  it  to  be  acted,  performed  or  represented,  upon 
any  stage  or  public  place,  during  the  whole  period  for  which  the 
copyright  is  obtained. 

It  appeared  that  the  plain ti£&  have  expended  large  sums  of  money  in 
bringing  the  play  before  the  public,  and  their  representations  have  been 
attended  everywhere  with  the  greatest  success. 

The  name  of  The  Two  Orphans,  as  characterizing  a  particular  dra- 
matic representation,  has  great  value  to  plaintiffs.  It  is  the  name  by 
which  their  play  is  known  to  the  general  public,  and  when  defendant 
announced  tne  performance  of  Deux  Orphelines,  or  The  Two 
Orphans,  under  both  the  French  and  English  titles,  if  it  was  not  his 
intention  to  jproduce  that  play,  the  effect  of  it  was  to  mislead  the  public, 
and  thereby  injure  the  plaintiffs  in  their  future  business. 

The  defendant's  counsel  contended  that  plaintiffi  had  no  protection  in 
this  title  to  their  play,  and  the  substance  of  his  argument  was  to  the 
effect  that,  as  no  portion  of  the  play  was  to  be  performed,  defendant 
could  use  plaintiffs'  title  to  introduce  any  play  ne  should  choose  to 
present. 

In  this  instance  it  appeared  clearly  to  the  court,  from  the  announce- 
ment upon  the  bills,  and  from  the  advertisements  of  defendant,  that  his 
intention  was  at  least  to  lead  the  public  to  believe  that  the  genuine  play 
of  Les  Deux  Orphelines,  or  The  Two  Orphans,  of  which  plaintiffi  are 
owners,  was  to  be  performed  at  his  theatre. 

From  such  a  use  of  this  name  the  court  is  of  the  opinion  that  the 
defendant  should  be  restrained. 

It  is  therefore  ordered,  That  the  said  injunction  be,  and  the  same  is 
hereby,  in  all  things,  continued  in  force  and  made  permanent,  and  the 
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defendant,  and  all  other  persons  mentioned  and  referred  to  in  said  in- 
junctive order,  are  hereby,  in  all  things,  restrained  and  enjoined  and 
ibrbidden,  as  in  and  by  said  injunctive  order  they  were  and  are  enjoined 
and  restrained  and  forbidden.    Security  in  $600. 

Charles  W.  Brooke  and  James  H.  Heverin,  Eeqs.,  for  plaintiffi. 

Lucas  Hirst^  Esq.,  for  defendant 

[Leg.  Int,  Vol.S2,p.82.] 

CoLK£T  d  aLvs.  Ellis  d  oL 

Th«  act  of  April  22,  1874,  for  the  sabmiinon  of  oaaet  to  the  court  without  a  Jarj,  dis- 
cussed. 

While  no  statute  or  principle  of  Dublio  policj  interyenes,  bat  a  rale  of  law  is  a  mere 
privilege  which  may  be  waivea,  such  waiver  may  be  as  well  by  a  custom  known  to 
and  acquiesced  in  by  the  parties,  as  by  an  express  contract 

A  custom  among  brokers  to  sell  stocks  deposited  as  collateral  seoarity  for  a  call  loan, 
at  the  board,  on  failure  of  the  borrower  to  pay  on  the  day  on  which  demand  is 
made,  is  not  illegal  as  to  parties  familiar  with  and  d^ing  on  the  basis  of  such 
castom. 

An  account  rendered  beeomea  an  aoeoant  stated  if  not  objected  to  in  a  reasonable  time. 
Four  months  held  to  be  in  this  case,  such  an  anreasonable  time  as  to  amoant  to  an 
estoppeL 

Opinion  delivered  March  1, 1875,  by 

Mitchell,  J. — ^This  case  having  b^u  called  in  its  regular  order  upon 
the  trial  list,  the  parties,  by  their  respective  counsel,  filed  at  bar  an 
agreement  to  dispense  with  trial  by  jury,  and  submit  the  decision  of  the 
case  to  the  court,  in  accordance  with  section  27,  Article  V.  of  the  new 
Constitution  and  the  act  of  assembly  of  April  22,  1874,  (P.  L.  109.) 
This  being,  so  far  as  I  am  aware,  the  first  case  in  this  county  in  whicli 
these  new  provisions  have  been  acte<l  upon,  I  deem  it  proper  to  indicate 
my  serious  doubt,  whether  the  requirements  of  the  act  of  1874  are  not 
in  excess  of  the  constitutional  provision,  and  whether,  therefore,  they  are 
binding  upon  the  courts. 

Section  27  of  Article  V.  of  the  Constitution,  after  providing  for  the 
submission  of  the  case  to  the  court,  continues:  "And  such  court  shall 
hear  and  determine  the  same,  and  the  judgment  thereon  shall  be  subject 
to  writ  of  error  as  in  other  cases,** 

The  act  of  1874,  section  1,  apparently  without  warrant,  excludes  from 
the  privilege  of  this  section  parties  "  acting  in  a  fiduciary  capacity." 
Section  2  then  proceeds  to  dictate  that  the  decbion  of  the  court  shall 
be  in  writing,  stating  separately  and  distinctly  the  &ct8  found,"  etc.,  and 
in  conjunction  with  the  next  section  appears  to  provide  for  a  review  by 
the  Supreme  Court  of  the  findings  of  tact  upon  an  appeal  in  a  manner 
unknown  to  trials  by  a  jury. 

It  may  be  that  the  act  can  be  read  so  as  to  provide  for  a  writ  of  error 
in  cases  where  that  is  the  proper  mode  of  review,  and  for  an  appeal  in 
those  cases  only,  where  an  appeal  would  lie  by  existing  laws.  Tnis  mode 
of  construction  would  harmonize  the  proceedings  by  this  mode  of  trial, 
and  by  the  ordinary  mode  of  trial  by  jury ;  but  the  question  would  still 
remain  whether  the  Constitution  did  not  intend  to  submit  the  decision 
of  the  facts  to  the  court  in  the  same  manner  as  they  are  ordinarily  sub- 
milted  to  a  jury,  and  whether  the  right  of  the  court,  under  the  Consti- 
tution, to  make  a  general  finding  for  the  plaintifi*  or  the  defendant,  in 
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substitution  for  a  ^neral  verdict,  can  be  taken  away  by  a  legislative 

S revision,  that  the  tinding  shall  in  all  cases  state  the  facts  separately  and 
istinctly. 

There  are  many  cases  in  which  this  duty  would  l)e  burdensome  and 
roost  vexatious,  and  the  reasons  are  many  and  weighty  why  it  should 
not  be  put  compulsorily  on  the  court  in  all  cases. 

It  is  not  my  intention,  however,  at  present,  to  do  more  than  indicate 
my  doubt  upon  this  subject,  and  to  expressly  exclude  any  inference  of 
acquiescence  in  the  binding  force  of  all  the  requirements  of  the  act  of 
1874.  In  the  case  before  me,  I  think  the  final  determination  can  be 
most  satisfactorily  reached  by  a  special  finding  of  the  facts,  which  I 
therefore  proceed  now  to  make.  Fortunately,  the  candor  with  which 
both  parties  testified  to  their  transactions,  removes  all  serious  difficulty 
from  this  task. 

PACrrS  FOUND. 

I.  I  find  the  following  facts  from  the  evidence  given  in  the  cause : 

On  September  17,  1873,  the  plaintiffs,  CJolket  &  Tevis,  borrowed  of 
defendants,  R.  Ellis  &  Co.,  $16,000,  on  call,  and  deposited  as  collateral 
security  therefor  500  shares  of  the  stock  of  the  Lehigh  Coal  and  Naviga- 
tion Company.  A  loan  on  call  is  understood  to  be  one  in  which  pay- 
ment may  be  demanded  on  any  day  by  notice  before  10}  o'clock  A.  m. 
In  addition  to  this  understanding  from  the  general  nature  of  the  loan, 
there  was,  in  this  case,  an  express  agreement  that  this  loan  should  be 
repaid  on  the  following  day,  September  18. 

On  September  18,  defendants  called  the  loan  in  the  regular  way, 
according  to  the  custom.  On  this  morning  the  failure  of  Jay  Cooke  A 
Co.  was  announced ;  a  panic  ensued  in  the  stock  market,  and  plaintiffi 
were  unable  to  pay  the  loan.  Several  interviews  took  place  between 
Tevis,  one  of  plamti£&,  and  Ellis,  one  of  defendants,  the  last  of  which, 
about  2i  o'clock,  resulted  in  the  pledge  by  plaintiffs  of  an  additional  100 
shares  of  Lehigh  stock  as  collateral,  and  an  agreement  by  defendants  to 
carry  the  loan  till  the  next  day. 

It  was  the  distinct  understanding  of  both  parties  that  the  carrying  of 
the  loan  for  this  single  day  was  a  matter  of  great  difficulty  in  the  condi- 
tion of  the  market,  and  that  the  loan  must  paid  the  next  morning,  or 
the  stock  must  be  sold. 

September  19.  Frequent  interviews  took  place  between  Tevis  and 
Ellis  relative  to  the  payment  of  the  loan :  the  final  one,  about  2  o'clock, 
took  place  at  the  head  of  the  stairs  in  the  exchange,  outside  the  room  of 
the  board  of  brokers.  Tevis  finally  informed  ElHs  that  he  was  not  able 
to  pay  the  loan,  and  he  (Ellis)  "  must  protect  himself"  Ellis  said,  then 
he  must  sell  the  stock ;  that  he  had  a  customer  in  his  office  for  three 
hundred  shares  at  twenty.  Tevis  assented  to  that  sale,  and  Ellis  then 
said,  "I  have  sold  three  hundred  at  twenty  on  your  account,  and  I'll  ^ 
into  the  board  and  sell  the  rest ; "  and  went  into  the  board-room.  Tevi^ 
in  his  testimony,  says, I  made  no  objection  whatever  to  this  remark." 
Ellis  then  went  into  the  board  of  brokers,  and  sold  the  remaining  three 
hundred  shares,  at  twentpr.  On  the  same  day  he  notified  the  plaintiff) 
of  these  sales  in  writing,  m  the  following  terms : 
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''September  19, 1873. 

"  Messrs.  Colkbt  &  Tevib: 

Dear  Sirs  : — We  have  sold  for  your  account  and  risk,  300  Lt  high 
at  20  cash,  to  W.  J.  Sylvester;  100  do.  do.  to  Gaw,  Bacon  &  Co. ;  100 
do.  da  to  C.  G.  Phillips ;  100  do.  do.  to  W.  H.  Stevenson. 

"  Yours  respectfully, 

"  R.  Ellis  A  Co. 

''On  account  loan  of  $16,000.*' 

I  find  that  the  foreffoinff  sales  were  made  in  good  faith,  at  the  market 
price  of  the  stock  on  uiat  day,  and  the  stock  delivered  to  the  purchasers. 
That  it  was  the  understanding  of  the  parties  at  2i  o'clock,  on  the  18th, 
that  the  stock  would  be  sold  if  the  loan  was  not  paid  on  the  19th ;  and 
that  distinct  notice  was  given  to  Tevis  as  early  as  11  o'clock,  on  the 
19th,  that  the  sale  would  certainly  be  made  that  day,  unless  the  loan 
was  paid ;  that  the  interviews  between  Ellis  and  Tevis,  on  the  19th,  were 
based  on  that  understanding,  and  that  at  the  final  one,  about  2  o'clock, 
Tevis,  having  exhausted  his  efibrts  to  meet  the  call,  acquiesced  in  the 
sales  of  the  stock  at  the  time,  and  in  the  manner  they  were  made. 

I  find,  further,  that  there  is  an  established  general  usage  amon^ 
brokers,  when  a  call  loan  is  not  paid  on  the  day  it  is  demanded,  to  seu 
out  the  collateral  securities  at  the  board  of  brokers,  without  further  no- 
tice to  the  borrower ;  that  both  parties  in  this  case  were  members  of  the 
board  of  brokers,  both  familiar  with  this  usage,  and  both  acted  through- 
out the  transaction  on  the  basis  of  its  validity,  and  its  controlling  efiect 
upon  their  respective  rights. 

October  3, 1873.  Defendants  rendered  an  account,  with  the  following 
letter: 

MiaasRs.  Colket  A  Tevis  : 

''Gentlemen: — We  enclose  a  statement  of  balance  due  us  by  your 
firm.  We  have  waited,  we  think,  a  long  time  for  a  check  from  you  for 
the  amount,  and  must  ask  your  immediate  attention  to  the  matter. 

"  Very  respectfully, 

"  R.  Ellis  &  Co." 

The  account  enclosed  showed  the  loan  of  $16,000,  a  credit  of  six  hun- 
dre<l  shares  of  Lehiffh  Navigation,  at  twenty,  $12,000,  leaving  a  balance 
of  $4,000  due  to  defendants. 

October  4.   To  this  letter  the  plaintifi  made  the  following  reply : 

"October  4, 1873. 

"Messrs.  R.  Ellis  &  Co. : 

"  Gentlemen  : — Your  favor  of  the  3d  duly  received.  We  are  not  in 
position  at  present  to  give  check  for  amount  of  your  claim.  As  Foon  as 
we  are  able  to  get  our  matters  settled  up  we  will  communicate  with  you. 

'*  Very  respectfully, 

"Colket  &  Tevis." 

In  December,  1873,  defendants  brought  suit  against  plaintiffs  for  the 
unpaid  balance  on  above  account. 
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February  2, 1874,  plaintiffs  made  a  tender  to  defendants  of  $16,613.33, 
and  demanded  a  return  of  the  six  hundred  shares  of  stock,  which  was 
refused,  and  thereupon  plaintiffi  brought  this  action  of  trover. 

The  market  price  of  Lehigh  Coal  and  Navigation  Company's  stock 
on  the  day  of  the  loan,  September  17,  1873,  was  from  34}  to  35i, 
according  to  the  terms ;  on  the  18th  there  was  a  sale  at  34i  ;  on  the  19th, 
the  day  defendants  sold,  the  price  was  from  20  to  23,  according  to  terms; 
on  September  27,  it  was  20,  naving  been  up  to  23i,  as  the  highest  price 
between  the  19th  and  27th ;  on  Feoruary  2,  1874,  the  day  of  the  tender, 
it  was  43i ;  and  the  highest  price  between  September  19,  1873,  and  the 
day  of  the  trial  was  51 1. 

There  have  been  since  September  17, 1873,  dividends  declared  on  the 
stock  amounting  to  four  dollars  per  share. 

II.  Upon  the  foregoing  facts,  I  reach  the  conclusion  that  the  sale  of 
the  stocK  by  the  defendants  was  not  a  legal  injury  to  plain tiffi  so  as  to 
support  this  action,  because 

First.  It  was  authorized  by  the  usa^  or  custom  of  brokers,  known 
to  both  parties,  and  witli  reference  to  which  they  conducted  their  trans^ 
actions. 

It  was  strenuously  argued  by  plaintiffi*  counsel  that  this  was  not  a 
valid  usage,  as  it  was  in  contravention  of  the  rule  of  law  which  requires 
a  sale  of  collaterals  to  be  public,  and  to  be  made  after  due  notice. 
Several  cases  were  cited  to  show  that  a  custom  cannot  be  allowed  to 
contravene  a  positive  rule  of  law :  Henry  vs.  Risk,  1  Dall.  265 ;  S^iever 
vs.  Whitman,  6  Biim.  417;  Eva^ia  vs.  Myers,  1  C.  114;  and  Hwnk  vs. 
North,  4  Wr.  241.  In  the  first  of  these,  the  question  was,  whether 
interest  could  be  charged  upon  the  items  of  an  account  for  goods  sold 
and  delivered,  and  the  Supreme  Court  held  that  it  could  not,  and  that  a 
custom  of  the  trade  in  Philadelphia,  to  charge  it,  was  not  admissible. 
The  scope  of  this  decision  is  sufficiently  indicate  by  the  ojiening  sentence 
of  the  opinion  of  the  court:  .  .  .  "Shall  interest  be  allowed  upon  the 
account  .  .  without  any  notice  to  the  defendants  that  interest  would  be 
charged,  or  any  agreement  on  their  part  to  pay  it?"  But  the  same 
custom  which  was  there  declared  inadmissible  has  since  become  so 
universal  and  well  eitablishe<l,  that  it  is  now  part  of  the  settled  law  of 
the  State :  Koons  vs.  Miller,  3  W.  &  S.  271 ;  Adams  vs.  Palmer,  6  C. 
346. 

Of  the  other  cases  cited  by  plaintifis,  Stoever  vs.  Wliitnan,  was  an 
attempt  to  seUb  iho  construction  of  a  ground-rent  deed  by  a  custom  in 
a  single  town,  and  of  the  evidence  proposed  Chief  Justice  Tilghman  says, 
it  "  hardly  deserved  the  name  of  a  custom.''  (p.  420.)  Evans  vs.  Iljers, 
was  an  attempt  to  control  a  statute  by  a  custom,  and  in  Hursh  vs.  iVM&, 
the  evidence  was  to  the  usage  of  a  particular  firm,  and  Jud^e  Thomson 
concedes  that  if  it  had  been  of  a  general  custom,  it  "  would  have  been 
the  law  of  the  contract  and  both  parties  would  have  been  bound  by  it" 

There  are  few  rules  of  law  more  stringent  and  unbending  than  those 
which  govern  the  liability  of  common  carriers,  yet  a  usage  known  to  the 
other  party,  or  so  universal  that  he  must  be  presumed  to  know  it,  will 
control  and  limit  that  liability:  McMasters  vs.  Penna,  S.  JK.  Co,,  19 
8m.  374. 

Without  further  reference  to  the  numerous  cases  on  this  subject,  I 
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think  their  effect  may  be  summed  up  to  be,  that  where  no  statute  or 
principle  of  public  policy  intervenes,  but  a  rule  of  law  is  a  mere 
privilege  which  may  oe  waived,  there  is  no  reason  why  the  waiver  may 
not  be  as  well  by  a  custom  known  to  and  acquiesced  in  by  the  parties, 
as  by  ao  express  contract.  Without  intimating  what  would  be  the  effect 
if  such  a  usage  as  the  present  were  set  up  a^inst  an  outside  party,  I  am 
of  opinion  that  as  between  plaintiffi  and  defendants,  both  members  of 
the  board  of  brokers,  familiar  with  and  dealing  on  the  basis  of  it,  it  is 
a  valid  and  lawful  custom  and  controls  the  rights  of  these  parties. 

Second,  Independent  of  the  custom,  however,  I  am  of  opinion  that 
the  assent  or  acquiescence  of  Tevis  in  the  sales  of  the  stocks  at  the  time 
and  immediately  before,  is  a  sufficient  defence  to  this  action.  Volenti  non 
fit  injuria. 

Third,  The  letter  of  October  4,  from  plaintiflfe  to  defendants,  in  reply 
to  the  latter's  presentation  of  the  account  of  the  sales,  showing  a  balance 
of  $4,000  due  from  plaintiff}  to  defendants,  was  an  express  ratification 
of  the  sales.  This  and  the  preceding  ground  do  not  seem  to  require 
further  elaboration. 

Fourth.  Even  if  the  letter  of  October  4  did  not  amount  to  an  express 
ratification,  the  plaintiffs  are  nevertheless  estopped,  by  their  silence,  from 
now  disputing  the  sales.  An  account  rendered  becomes  an  accoiint 
stated,  if  not  objected  to  in  a  reasonable  time :  Sevan  vs.  Cullen,  7  Barr, 
281 ;  Porter  vs.  Patterson,  3  H.  229.  What  is  a  reasonable  time  must 
depend  on  the  circumstances  of  each  case.  In  this  case  all  the  circum- 
stances require  that  time  be  counted  rapidly.  Property  of  most  kinds 
varies  in  value  but  little  from  week  to  week,  but  stocks  are  sensitive  to 
every  breath  that  blows ;  not  unfrequently  they  fluctuate  from  day  to 
day,  and  in  times  of  financial  panic  the  steps  in  their  decline  are  to  be 
counted  by  hours  if  not  by  minutes.  Plaintiffs  received  an  account  of 
sales  on  the  afternoon  of  September  19.  On  October  3,  they  received 
lEinother  account,  showing  the  balance  due  by  them  of  $4,000.  In  the  month 
of  December — the  exact  day  not  being  in  evidence — defendants  com- 
menced a  suit  for  this  balance,  and  not  until  an  affidavit  of  defence  was 
filed  by  the  present  plaintiffs  in  that  suit,  on  January  23,  1874,  did 
defendants  receive  notice  of  any  objection  to  the  sales. 

In  the  meantime,  the  Lehigh  Navigation  stock  had  gradually  risen, 
until  when  the  tender  and  demand  was  made  by  plaintifl^,  February  2, 
1874,  it  had  reached  43i.  Had  plaintiffs  promptly  obiected  to  the 
account,  and  expressed  an  intention  to  hold  defendants  liable  for  the 
conversion,  the  latter  might,  on  the  27th  of  September,  have  bought 
back  the  stock  at  the  same  price  at  which  they  had  sold  it,  and  avoided 
this  present  controversy.  How  much  longer  the  stock  remained  at  or 
about  this  price,  the  evidence  does  not  show,  but  this  is  sufficient  to 
demonstrate  the  importance  of  time  in  the  question  of  ratification. 
Probably  no  safer  way  of  speculating  at  another's  risk  could  be  invented 
than  to  make  default,  ana  induce  a  sale  of  collaterals  on  a  depressed 
market,  lie  quietly  by  till  the  wave  had  passed,  and  prices  were  up  again, 
and  then  tender  the  amount  of  the  debt  with  legal  interest.  I  desire  to 
say,  most  explicitly,  that  no  such  design  is  to  be  attributed  to  plaintiffs 
here,  but  the  possibility  of  such  a  thing  is  enough  to  show  its  utter 
repugnance  to  every  principle  of  justice  and  law.   Under  the  circum- 
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staoces  of  this  case,  the  delay  of  four  months  in  objecting  to  the  sale 
was  so  unreasonable,  and  the  condition  of  defendants  had  in  that  time 
altered  so  materially,  that  it  would  be  contrary  to  common  honesty  to 
allow  the  plaintiff^  now  to  hold  the  defendants  accountable  for  a  loss, 
which  was  caused  in  the  first  instance  by  their  own  inability  to  perform 
their  contract. 

For  these  reasons,  any  one  of  which  I  deem  sufficient,  the  dedsion  is 
entered  for  defendants. 

William  C.  Hannis,  Esq.,  for  plaintiff). 
Charles  Henry  Jones,  liq.,  for  defendants. 


(lottrt  of  (dommon  {)lms,  |)t)ilabelpl)ia. 

Ho.  3. 

[Leg.  Int,  Vol.  32,  p.  S2.] 
$ 

In  re  Application  for  the  Incorporation  of  "  The  Enterprisb 
Mutual  Beneficial  Associa^tion." 

1.  It  mu^t  appear     petition  or  affidavit  that  at  least  three  signers  of  articles  of  ineor- 

poratlon  are  citizeas  of  Penusylvaaia. 

2.  The  articles  must  show  the  place  where  the  business  is  to  be  transacted;  the 

location  of  its  office  ia  not  sufficient. 

3.  Notices  of  application  for  charter  must  be  published  in  the  Leffol  InUUigenetr  and 

two  general  newspapers. 

4.  Such  notice  should  specify  particularly-  the  time  and  place  of  such  intended  appli- 

cation. 

Opinion  delivered  February  20,  1875,  hj 

Ludlow,  P.  J. — Articles  of  incorporation  of  the  first  class  were  pre- 
sented to  one  of  the  judges  of  this  court  under  the  act  of  assembly  of 
29th  April,  1874,  for  approval.  We  are  obliged  for  the  present  to  with- 
hold our  indorsement  tor  the  following  reasons : 

1.  It  does  not  appear,  that  of  the  five  persons  who  have  subscribed, 
three  are  citlzem  of  this  Oommonweaith.  The  act  of  assembly  (sec.  3)  is 
imperative,  and  the  fact  should  appear  by  petition  for  the  intended 
charter,  or  by  an  affi  davit  added  to  it.  How,  in  the  instance  before  us, 
can  W3  know  that  the  persons  subscribing  are  not  citizens  of  another 
State  or  foreigners  ? 

2.  lu  the  paper  before  us.  Article  HI.  reads  thus:  "The  place  where 
its  offic3  is  to  be  located  is  in  the  city  of  Philadelphia." 

The  act  of  assembly  requires  "  the  place  or  places  where  its  business  is  to 
be  transacted,"  to  be  designated.  The  intended  cliarter  is  defective,  in 
that  it  3p3cifi3s  no  "  place"  of  business  within  the  meaning  of  the  act 
An  office  may  be  located  in  one  city,  and  the  real  "  place  of  business" 
may  in  another  Commonwealth.  We  must  be  satisfied  upon  this  point 
that  ths  act  of  assembly  has  been  substantially  followed  before  we 
indorse  and  approve  any  charter. 

3.  The  act  of  assembly  requires  notice  of  an  application  for  a  charter 
to  be  published  in  "  two  newspapers  of  general  circulation."    The  notice 
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in  this  case  has  been  published  in  one  newspaper  of  general  circulation, 
and  io  the  Legal  Intelligeneer, 

The  evident  object  of  this  requirement  is  to  give  notice  to  the  general 
public  of  applications,  which  are  matters  of  general  concern,  and  to  give 
as  wide  circulation  as  is  consistent  with  a  due  regard  to  expense,  it  is 
confined  to  two  newspapers  of  general  circulation. 

The  publication  io  the  Legal  Intelligencer^  under  the  act  of  1855,  is 
for  another  purpose,  equally  important,  to  wit:  to  provide  one  conve- 
nient medium  in  which  members  of  the  bar  and  others  interested  in  any 
proceedings  in  the  courts,  may  look  for  legal  notices  with  certainty. 
These  notices  should,  therefore,  be  published  in  two  newspapers  of 
general  circulation,  as  well  as  the  Legal  Intelligeneer. 

Again,  the  notice  in  this  case  does  not  specify  the  time  or  place,  when 
and  where  the  application  will  be  made. 

The  act  does  not  seem  to  contemplate  a  hearing  in  court,  but  before 
any  judge  at  chambers.  The  notice  should,  we  ^ink,  be  so  complete, 
as  to  enable  parties  interested,  and  desiring  to  object,  to  do  so,  without 
inquiring  of  every  one  of  the  twelve  judges  of  the  several  Courts  of 
Common  Pleas. 

Approval,  for  the  present,  of  this  charter,  must  be  declined. 

[Leg.  Int.,  Vol.  32,  p.  18S.] 

Wright  vs.  Vickers. 

A  nle  hj  the  sheriff  under  proceedinf!^  in  partition  discharget  the  lien  of  a  mortgage. 
The  act  of  March  21,  1867,  construed. 

&i./a.  sur  mortgage.    Motion  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 
Opinion  delivered  May  22,  1875,  by 

Ludlow,  P.  J. — One  of  several  tenants  in  common  mortgaged  liis 
interest  in  an  estate.  Before  the  execution  of  the  mortgage,  proceedings 
in  partition  had  been  commenced.  These  proceedings  were  subsequently 
perfected,  and  as  the  estate  could  not  be  divided,  it  was  under  nn  order 
of  sale  sold,  by  the  sheriff,  and  the  question  now  to  be  decided  is,  did 
the  purchasers  at  the  sale  take  the  land  divested  of  the  lien  of  the 
mortgage  ? 

At  the  first  reading,  the  act  of  assembly  of  26th  of  March,  1867, 
1  Purdon,  page  479,  p.  Ill,  seems  to  be  very  sweeping  and  decisive  of 
the  controversy  against  the  purchasers. 

If  the  lien  of  the  mortgage,  the  subject  of  thb  controversy,  "shall  not  be 
destroyed,  or  in  any  way  affected  by  any  judicial  or  other  sale  whatsoever, 
whether  such  judicial  sale  shall  be  made  by  virtue  or  authority  of  any 
order  or  decree  of  any  Orpham*  or  other  court,  or  of  any  writ  of  execu- 
tion, or  otherwise  howsoever,"  then  an  element  of  confusion  has  been 
introduced  into  our  law,  which  will  render  it  impracticable,  if  not  im- 
possible, to  partition  an  encumbered  estate,  and  will  work  the  grossest 
injustice  to  those  who  are  entitled  to  the  protection  of  the  courts. 

To  rescue  this  statute  from  a  construction  which  will  lead  to  such 
results,  is  not  only  our  object,  but  our  duty. 

Tenants  in  common  hold  bv  unity  of  possession.  Each,  however,  has 
a  separate  estate,  which  may  be  encumbered  or  sold. 
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Keeping  ia  view  the  object  of  a  partition,  which  is  the  equitable 
division  of  an  estate  among  those  entitled  to  it,  we  must  remember  the 
dinti notion  pointed  out  by  Gibson,  C.  J.,  in  Commonwealth  vs.  Pool, 
6  W.  33,  when  he  said,  that  **  a  sale  in  partition  works  a  conversiiiii 
of  form  without  a  transmutation  of  essence,  and  this  distinguishes  it 
from  a  sale  for  payment  of  debts,  of  which  transmutation  is  the  primary 
and  entire  intent. 

If  this  distinction  be  a  sound  one,  then  the  sale  in  partition  did  not 
work  an  equitable  conversion,  for  that  conversion  is  "  dependent  upon 
the  particular  object  to  be  attained  by  it,"  and  the  practical  and  legal 
(fleet  of  the  partition  was  to  designate  the  precise  value  of  the  estate, 
subject  to  the  lien  of  the  mortgage,  and  to  which  it  attached.  What 
difficulty  is  there  then  in  holding,  that  the  share  of  money  belonging  to 
this  mortgagor,  under  these  proceedings  in  partition,  is  in  point  of  law  as 
imic^  land,  although  changed  in  form,  as  though  an  allotment  had  been 
mude,  and  as  such  is  bound  by  the  lien  of  this  mortgage  ? 

Whatever  estate  the  mortsagor  had  in  this  Jand  is  now  gone,  but  the 
money  made  by  the  sale  under  the  proceedings  in  partition,  represents 
the  share  of  the  mortgagor  in  the  land  and  its  value,  and  for  the  pur- 
poses of  this  lien,  is  to  be  treated  as  land.  We  thus  reach  a  conclo* 
sion,  which,  while  it  does  not  disturb  the  mortgage,  accomplishes  the 
object  of  the  act  of  assembly,  and  an  estate  held  in  common  and  en- 
cumbered, may  be  partitioned  according  to  the  true  intent  and  meaning 
of  the  law. 

We  do  not  consider  in  the  determination  of  this  case,  the  fact  men- 
tioned at  the  argument,  that  the  share  in  money  made  by  the  sale,  and 
l>elonging  to  the  mortgagor,  will  not  pay  the  mortgage  debt,  and  for  the 
reason  that  the  sale  measured  the  value  of  the  estate  held  by  the  mort- 
gagor in  common  with  his  co-tenants,  and  certainly  the  mortgagee  is 
entitled  to  nothing  more. 

Rule  <Hseharged. 

S.  Henry  Norris  and  E,  Spencer' Miller,  Esqs.,  for  rule. 
John  S.  Gerhard  and  R.  C.  McMurtrie,  Esqs.,  contra. 

[L^.  Int,  Vol.  32,  p.  239.] 

In  re  Oregon  or  Vine  Street. 

An  ordinance  for  the  widening  of  Vine  street  contained  a  proviso  that  the  ownen  of 
the  property  should  give  security  that  no  damages  should  be  entered  against  the 
city  exceeding  $1,000.  As  this  proviso  was  not  complied  with,  the  report  was  set 
%si'de. 

Exceptions  to  report  of  jury  of  view  assessing  damages.  Opinion 
delivered  June  26,  1875,  by 

Ludlow,  P.  J. — Unless  we  are*  prepared  to  indorse  a  reckless  expen- 
diture of  public  money,  and  to  inflict  serious  injury  upon  the  property- 
holders  of  this  city,  we  must,  in  cases  of  this  nature,  exact  strict  com- 
pliance with  the  law,  and  when,  in  anv  case,  we  find  that  the  plain 
provisions  of  an  ordinance  have  been  violated,  we  must  apply  a  remedy, 
which  will  be  effective,  because  it  will  be  radical. 

Oregon  or  Vine  street  had  been,  in  fact,^pen  to  the  extent  of  sixty 
feet  for  years.    No  necessity,  of  either  a  public  or  private  nature,  re- 
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quired  either  the  widening  or  pavine  of  this  avenue,  and  yet  its  width 
has  been  extended  by  twenty  feet,  ana  it  has  been  paved,  while  damages 
liave  been  awarded  against  the  city  alone  for  the  land  taken,  etc.,  to  the 
extent  of  over  $50,000.  Under  the  road  law  of  1836,  a  jury  of  view 
alone  could  have  ordered  this  street  to  be  opened,  but  by  the  act  of 
1855  the  councils  of  the  city,  if  the  public  exigency  required,  may 
order  streets  to  be  opened  on  three  months*  notice. 

In  the  case  now  before  us,  an  ordinance  was  passed  directing  this 
street  to  be  opened,  but  a  very  important  proviso  was  added  to  it,  to  wit : 
That  before  the  street  shall  be  opened,  the  owners  of  the  property  should, 
by  a  bond,  give  security,  that  damages  against  the  city  should  in  no 
case  exceed  $1,000. 


provision  of  the  ordinance  was  never  complied  with^  and  the  result  is, 
that  in  the  very  teeth  of  the  law  damages  to  a  very  large  amount  have 
been  awarded  against  the  city. 

It  was  argue<l  at  the  4>ar  that  the  power  of  councils  was  limited  to 
the  mere  declaration  of  the  fact  that  an  exigency  existed.  While  we  do 
nit  intend  now  to  express  an  opinion  upon  the  general  question,  it  is 
clear  enough  that  councils  did  in  thb  case  say,  that  the  exigency  did 
not  exist  unless  the  city  could  be  protected  against  heavy  damages,  and 
hence  the  proviso,  so  far  from  being  repugnant  to  the  other  parts  of  the 
law,  and  hence,  under  the  authorities,  became  void,  and  was  an  essential 
part  of  the  ordinance,  and  as  such  created  a  condition  precedent,  with- 
out the  pcrroraiance  of  which  the  whole  ordinance  became  practically 
null  and  void. 

The  only  argument  which  stands  in  the  way  of  this  construction  is 
the  one  based  upon  the  fact  that  the  city  has  waived  her  right  to  com- 
plain, because  by  virtue  of  a  subsequent  ordinance  the  street  was  ordered 
to  be  and  has  been  actually  paved.  The  answer  to  all  this  is,  that  the 
property-holders  received  the  three  months'  notice  to  open  the  street, 
and  of  the  proviso  contained  in  the  ordinance,  and  must  have  had,  in 
point  of  law,  notice. 

A  duty  was  cast  upon  them  to  prevent  the  taking  of  the  land  by 
injunction  or  otherwise,  and  if  they  neglected  to  discharge  this  duty 
they  cannot  claim  damages  now  unaer  the  award  of  this  jury. 

If  the  whole  proceeding  has  been  in  point  of  law  void,  the  owners  of 
the  land  taken  nave  lost  nothing,  for  tney  can  reclaim  it,  and  how  far 
they  will  be  obliged  to  pay  for  the  paving  in  front  of  their  respective 
lots  is  a  Question  which,  at  this  time,  and  under  these  exceptions,  we  are 
not  callea  upon  to  settle. 

We  may  add,  that  we  are  not  at  all  satisfied  with  the  amount  of 
damages  awarded,  and,  on  the  whole,  we  have  determined  to  sustain 
each  and  all  of  the  exceptions  filed  of  record  to  the  report  of  this  jury. 

Robert  N.  Willson  and  Wm.  Grew,  Esqs.,  for  city  exceptants. 

Joseph  R,  Jthoads,  Wm,  P.  Messick,  A,  A,  Orace,  George  L.  Crawford, 
A.  V.  Parsons  and  Jos,  A.  Clay,  Esqs.,  for  exceptions. 


The  r^ular  three  months'  notice 
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[Leg.  Int.,  Vol.  32,  p.  266.] 

Leech  vs,  Bonball. 

A  mortgage  was  made  on  a  large  lot  of  ground,  which  lot  was  afterwards  subdiyided 
and  improved,  and  sold  by  the  sheriff  on  proceedings  on  the  mortgage.  Meid,  that 
the  proceeds  of  each  lot  should  be  applied  to  the  payment  of  the  mortgage  in  equal 
proportions,  although  some  of  the  lots  brought  a  larger  price  than  the  otiiers. 

Exceptions  to  auditor's  report  Opinion  delivered  July  10,  1875,  by 
FiNLETTKR,  J. — The  fund  in  court  arises  from  the  sale  under  a  first 
mortgage  of  a  lot  of  ground  containing  in  front  on  Sixty-third  street 
200  feet.  After  the  mortgage  was  made,  the  property,  being  unim- 
proved, was  divided  into  four  lots  of  fifty  feet  each  fronting  on  Sixty- 
third  street,  of  equal  value.  They  were  subsequently  improved  by  the 
several  owners. 

The  property  was  sold  in  four  lots,  as  follows:  No.  1  for  $1,250 ;  No. 
2  for  $1,250 ;  No.  3  for  $50 ;  No.  4  for  $2,000. 

No.  3  is  practically  out  of  the  question  here  raised. 

The  auditor  charged  each  lot  with  one-third  of  the  mortgage  and 
awarded  the  difiTerence  between  that  and  the  amount  the  lot  brought  at 
the  sale  to  the  owner. 

It  is  contended  by  the  exceptant  that  each  lot  should  have  been 
charged  with  the  mortgage  in  proportion  to  the  price  it  brought  at 
the  sheriff's  sale. 

The  doctrine  of  contribution,  upon  which  the  exception  must  be  de- 
termined, is  based  wholly  upon  equity.  Its  object  is  to  produce  equality, 
and  to  distribute  responsibility  according  to  the  interests  involved. 
The  burthen  resting  upon  the  whole  is  made  to  bear  equally  upon  the 
several  parts.  The  relative  values  of  the  several  parts  become^  there- 
fore, important  elements  in  questions  of  this  character:  Fisher  vs.  Clyde, 
1  W.  &  S.  544 ;  2  Dallas,  189 ;  1  Barr,  129. 

The  Supreme  Court,  whilst  enforcing  the  doctrine  of  contributioD, 
has  given  no  general  rules  for  our  guidance  in  all  cases.  Each  case 
presents  its  own  peculiar  equities  which  control  its  settlement.  If  the 
object  of  contribution  be  kept  in  view  the  decisions  will  be  harmonious. 
In  Carpenter  vs.  Koom,  8  Harris,  222,  the  values  as  settled  by  the 
sheriff's  sale  were  recognized,  but  held  not  to  be  conclusive,  and  only  a 
circumstance  to  be  considered.  The  conclusion  from  all  the  cases  is, 
that  any  method  that  fixes  the  true  values  would  be  the  proper  one. 

The  question  as  to  the  time  when  the  values  should  be  fixed,  when, 
as  in  this  case,  the  several  equal  parts  of  the  land  have  beeti  unequally 
improved  after  the  incumbrance  has  been  placed  oipon  the  whole  land, 
has  never  been  settled. 

If  the  time  of  the  sheriff's  sale,  or  any  other  time  after  the  improve- 
ments have  been  made,  be  inflexibly  adopted,  it  is  obvious  that  great 
injustice  might  be  done. 

In  the  present  case  the  purparts  were  equal  in  extent  and  value. 
Whilst  unimproved  they  were  equally  liable  for  the  mortgage.  How 
then  could  their  improvement  change  that  liability  ?  The  improvement 
upon  No.  4  did  not  and  could  not  affect  the  value  of  No.  2.  Why 
then  should  it  assume  a  portion  of  the  liability  of  No.  2? 
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The  peculiar  equities  of  this  case  require  us  to  consider  the  values 
of  the  seveml  parte  at  the  time  the  mortgage  was  placed  upon  the 
whole  land,  as  the  proper  values  upon  which  their  several  liabilities  arise, 
lo  this  we  do  no  violence  Ut  the  decisions  of  the  Supreme  Court.  We  do 
but  apply  the  principles  of  these  decisions  to  a  condition  of  facte  not 
yet  brought  to  tlie  consideration  of  that  tribunal.  The  auditor  has 
substantially  carried  out  these  views.  The  exceptions  are  therefore 
dismbsed,  and  the  report  confirmed. 

[L^.  Int,  Vol.  82,  p.  464.] 

Commonwealth  ez  rel.  W.  H.  Boileau  and  Margaret  Jones  w. 
The  Mount  Moriah  Cemetery  Association  of  PniLADELPHiA. 

1.  A  priTEte  claim  to  the  right  of  interment  in  a  cemetery  lot  will  be  enforced  hj 

mftndamas. 

2.  A  provision  of  the  charter  of  a  cemetery  company  which  prohibits  the  transfer  of 

lots  without  eonsent  of  the  mana^^ers,  is  binding  upon  grantees,  and  a  transfer 
withoat  such  approTal  passes  no  title. 

3.  A  lot-holder  who  has  executed  and  deliyered  a  deed  of  transfer  of  his  lotj  nnap- 

^ved  as  aforesaid,  still  has  the  right  to  order  and  compel  an  interment  in  said 

Sor  petition  for  mandamus.  Opinion  delivered  December  24, 
1875,  by 

Ludlow,  P.  J. — Thb  cause  must  be  decided  upon  purely  legal  prin- 
ciples. If  the  relators  in  this  bill,  or  either  of  them,  can  maintain  tlieir 
present  application,  it  must  be  because  their  rights  are  based  first,  upoa 
the  charter,  by-laws  and  regulations  of  the  cemetery  association,  and 
the  conveyance  or  conveyances  under  which  they,  or  either  of  thoip, 
claim  title;  and,  secondly,  upon  the  peculiar  nature  of  the  remedy  lu/j 
invoked. 

It  is  to  be  observed  that  the  lot-holders  in  this  cemetery  do  not  pnr- 
cbase  a  mere  easement,  but  a  title  in  fee  simple,  subject  to  the  couui- 
tioDs  of  the  act  of  incorporation,  under  the  rules  and  regulations  adopted 
by  the  managers  of  the  said  Mount  Moriah  Cemetery  Company/*  and 
this  clause  in  the  deeds  executed  by  the  corporation,  distinguisfaas  this 
case  from  the  ordinary  grant  of  a  pew  in  a  church  edifice,  and  takes  it 
out  of  the  established  line  of  decisions  referred  to  by  the  court  ta  JTtH- 
Mufa  Appeal,  16  P.  F.  8.411.  In  that  cause  the  distinction  is  noted, 
for  in  the  decision  such  language  as  the  following  is  used :  We  cannot, 
however,  consider  the  certificate  as  evidence  of  a  grant  to  the  lot-holders 
of  an  interest  or  title  in  the  soil ;  and  again  :  ^  Had  it  been  so  intended, 
it  would  surely  have  contained  words  of  inheritance.  .  .  .  The  grant  of 
a  pew  in  a  church  edifice,  in  perpetuity,  does  not  give  to  the  pew-owner 
ail  absolute  right  of  property,  as  in  a  grant  of  land  in  fee." 

The  relators  have,  or^one  of  them,  by  the  act  of  the  defendants,  has 
a  fee  simple  in  the  lot. 

Undoubtedly  the  ground  thus  held  can  only  be  used  for  the  purpose 
of  sepulture,  and  this  right,  if  it  exists  in  either  of  the  relators,  is  abso- 
lute. A  body  is  brought  to  the  grave  for  burial :  how  can  a  remedy  be 
provided  excent  by  mandamus,  if  then  and  there  the  corpomtiou  refuse 
to  permit  the  oody  to  be  deposited?  This  cause  is  not  like  the  mere 
disturbance  or  obstruction  of  an  easement  for  which  damages  may  be 
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recoTered,  as  in  the  case  of  a  pew-owner,  who  has  generally  a  limited 
usufructuary  right  only,  and  who  may  recover  damages  for  its  destruc- 
tion or  loss ;  nor  is  it  analogous  to  the  class  of  cases  in  which  equity 
would  decree  the  specific  performance  of  a  contract,  because  the  remedy 
must  be  speedily  applied.  The  very  function  of  the  writ  of  mandamus 
is  to  set  in  motion  and  compel  action,  and  any  existing  legal  remedy  re- 
lied upon  as  a  bar  to  interference  by  mandamus,  must  not  only  be  an 
adequate  remedy  in  the  general  sense  or  the  term,  but  it  must  be  specific 
and  appropriate  to  the  particular  circumstances  of  the  case :  High.  Ex. 
Legal  Remedies,  pp.  12-19.  Being  of  the  opinion  that  no  legal  remedy 
can  be  applied  in  cases  of  this  kind,  except  by  the  exercise  of  extraordinary 
power,  I  proceed  to  consider  the  other  propositions  of  law  involved  iu 
this  case. 

The  charter  of  this  corporation  is  the  law  of  its  being,  and  that 
charter  must  be  strictly  construed. 

By  section  4,  the  corporation  may  sell  and  dispose  of  lots  in  "  fee 
-simple  or  otherwise,*'  and  by  section  9  "  every  lot  in  said  cemetery  shall 
be  held  by  the  proprietor  for  the  purpose  of  sepulture  alone,  transferable 
^ith  the  consent  of  the  managers  thereof"  It  is  admitted  by  the  plead- 
ings in  the  case,  that  the  conveyance  by  Boileau  to  Margaret  Jones  was 
never  made  with  the  consent  of  the  managers  as  such,  and  any  knowl- 
edge of  the  fact  by  the  secretary  or  superintendent  is  expressly  denied 
by  the  answer. 

Unquestionably,  in  my  judgment,  any  transfer  without  the  approval 
of  the  managers,  was  in  airect  violation  of  the  organic  law  of  ihe  corpo- 
ration, and  vested  no  title  in  Mrs.  Jones ;  the  corporation  being  the  par- 
amount owners  of  the  soil,  conveyed  to  B«)ileau,  *'  subject  to  the  articles 
of  incorporaticm  under  the  rules  and  regulations"  of  the  company.  Aa 
the  undisputed  owners,  they  undoubtedly  could  incorporate  any  cove- 
nant in  their  conveyance  not  prohibited  by  public  policy,  and  the  article 
'of  the  charter  which  prohibits  a  transfer  to  any  person  without  the 
approval  of  the  managers,  is  a  covenant  binding  upon  the  grantee  in  the 
deed. 

Even  if  I  am  mistaken  in  my  view  of  the  law  upon  this  point,  the 
-questiou  of  title  in  Mrs.  Jones  is  at  least  doubtful,  and  if  the  case  ended 
here,  I  should,  without  hesitation,  refuse  this  writ.  There  is,  however, 
another  relator,  and  his  rights  are  now  to  be  considered  in  the  final  dis- 
position of  the  cause.  It  is  admitted  that  Boileau  is  an  owner  iu  fee, 
•'subject  to  the  conditions  of  the  act  of  incorporation  under  the  rules  and 
regulations  adopted  by  the  managers  "  of  the  cemetery,  of  the  lot  speci- 
fied in  the  pleadings.  Upon  the  27th  day  of  September,  1875,  he 
indorsed  upon  a  letter  written  by  the  superintendent  to  Mrs.  Jones  the 
following : 

"  Dear  Sir : — Please  let  the  bearer  bury  in  the  loL** 
This  letter  reads  as  follows : 

"  Mount  Moriah  Cemetery,  September  27, 1875. 
"  Mrs.  Elizabeth  Jones  : 

"Madam  : — I  am  in  receipt  of  a  note  from  you  requesting  a  grave  to 
be  dug  in  No.  48  

"  I  am  unable  to  comply  with  your  request,  because  the  lot  in  qnes- 
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tiOQ  is  registered  bs  belonging  to  William  H.  Boileau,  and  the  rules  of 
the  company  require  me  to  act  only  under  the  orders  of  the  roistered 


The  sixth  by-law  declares,  among  other  things,  **  that  no  interment 
shall  take  place  without  a  written  permit  from  the  secretary.'' 

Undoubtedly  the  by-law  is  a  reasonable  and  legal  one,  and  ought  in  a 
prop3r  case  to  be  enforced,  but  under  it,  can  the  owner  in  fee  simple  be 
refused  the  exercise  of  any  right  which  is  incident  to  an  absolute 
ownership? 

The  answer  of  this  question  depends  upon  the  nature  of  the  right 
claimed,  the  time  when  and  manner  in  which  it  is  proposed  to  exercise 
it,  under  the  very  terms  of  the  charter  and  by-laws  of  the  corporation. 

It  is  not  contended  here  that  any  objection  can  be  made  to  the 
manner  in  which  it  was  proposed  to  bury  Henry  Jones,  nor  to  the  time 
when  it  was  intended  to  inter  his  body.  The  only  question  then  remain- 
ing is,  what  was  th3  nature  of  the  right  by  virtue  of  which  the  relator 
Boileau  claimed  to  act? 

Untrammelled  by  charter  or  by-law,  it  is  clear  that  Boileau  might 
bory  whomsoever  he  saw  fit  in  his  own  lot 

Under  the  charter,  by  section  4,  the  ordinary  rights  of  an  owner  were 
only  so  far  restrained,  as  to  limit  the  use  of  the  lot  to  the  "  sepulture  of 
individuals,  societies,  or  congregations,  without  distinction  or  rej^ard  as 
to  sect*'  There  is  here  clearly  no  distinction  in  terms  as  to  nationality 
or  color,  and  the  word  "sect"  necessarily  includes  any  number  of 
individuals,  who  compose  the  membership  of  a  congregation  or  society, 
united  in  sDm3  settled  tenets,  or  who  follow  the  teachings  of  a  certain 
leader. 

It  would  seem,  therefore,  that  while  individuals  may  be  buried  by  the 
owner  in  f«3^  simple  of  a  lot,  in  said  lot,  without  distinction  of  nationality 
or  color,  no  objection  can  be  made  because  any  individual  is  a  member 
of  a  society  or  congregation,  commonly  called  a  "  sect." 

But  it  may  bs  contended  that  by  virtue  of  some  section  of  the  charter 
and  by-laws,  "  some  condition,  rule  or  regulation,"  may  limit  the  exercise 
of  a  right  which  belongs  to  every  owner  in  fee  of  the  soil. 

In  his  letter  to  Mrs.  Jones,  the  secretary  of  the  company  refused  to 
give  her  the  usual  permit,  because  Boileau  was  the  owner  of  the  lot,  and 
thereupon,  Boileau,  under  the  regulation  concerning  "permits,"  de- 
manded a  p3rmit,  when  he  indorsed  upon  the  letter  the  words,  "  please 
let  the  bearer  bury  in  the  lot" 

What  additional  condition,  rule,  or  regulation  was  to  be  complied 
with? 

We  have  already  seen  that  tndividiLala  without  distinction  of  "sect" 
may  be  buried  by  an  owner  in  fee  of  a  lot,  in  the  cemetery,  and  we  have 
searched  most  carefully  throughout  the  charter  and  by-laws  to  find  a 
single  additional  condition,  rule,  or  regulation  upon  the  subject. 

While  the  usual  rules  exist  for  the  adornment  of  the  grounds,  depth  of 
graves,  payment  of  charges,  etc.,  the  only  by-law  which  limits  the  right 
to  bury  an  individual,  is  the  10th,  which  declares  that  no  person  who 
dies  of  small-pox,  or  other  contagious  disease,  shall  be  permitted  to  be 


owner  of  the  lo^. 


Very  respectfully. 


"H.  P.  CONNELL, 

"  Superintendent' 
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deposited  in  the  receiving  vault,  and  that  uo  permit  shall  be  granted  to 
a  stranger  to  use  the  vault  without  the  payment  of  a  certain  fee. 

It  18  to  be  observed  that  the  action  of  the  managers  on  the  SOtk 
June,  1875,  related  only  to  the  transfer  of  lots,  for  upon  that  day,  at  the 
request  of  certain  petitioners,  it  was  resolved  tiiat  the  officers  be  directed 
to  refuse  to  make  such  transfers." 

We  have  already  expressed  an  opinion  as  to  the  power  of  the  com- 
pany to  control  the  transfer  of  lots,  but  that  question  does  not  arise 
where  the  undisputed  owner  of  the  ground  sees  fit  to  exercise  his  right 
as  owner,  where  that  right  b  not  limited  by  charter,  b^-law,  condition, 
rule  or  regulation,  and  is  in  fact  absolute.  I  see  nothing  in  the  other 
points  made  in  this  case  and  not  covered  by  the  foregoing  opinion, 
because,  if  the  relators  are  improperly  joined,  an  amendment  will  at  any 
time  be  allowed;  the  executors  ought  not  to  be  made  parties;  and 
a  disputed  question  of  title  does  not  arise,  for  Mrs.  Jones  claims  either 
in  her  own  right  or  under  Boileau,  and  therefore  makes  no  adverse 
demand. 

On  the  whole  case  I  am  therefore  of  the  opinion : 

First  That  Margaret  Jones  has  no  legal  title  to  the  lot  in  question, 
and  that  the  refusal  to  sanction  the  transfer  of  the  lot  by  Boileau  to  her« 
was  within  the  corporate  power  of  the  managers  of  the  cemetery. 

Second.  That  the  relator,  William  H.  Boileau,  as  the  owner  in  fee  of 
the  ground,  had  the  legal  right,  as  an  incident  to  his  ownership,  to  bury 
the  body  of  Henry  Jones  in  the  lot  so  owned  by  him ;  and  that  the 
refusal  to  issue  a  permit  for  that  purpose,  was,  under  the  charter  and  by- 
laws of  the  corporation,  an  arbitrary  and  unreasonable,  and  therefore,  an 
unlawful  interferepce  with  the  legal  rights  of  the  owner  of  the  soil. 

Dissenting  opinion  by  Lynd,  J. 

I  dissent: — 1.  That  Boileau,  upon  his  own  showing,  having  |Mirted 
with  his  title  to  the  lot  in  question,  has  no  standing,  even  in  an  ordinar}' 
proceeding  at  law.  to  demand  judicial  interposition. 

2.  That  even  if  he  had  a  right  of  action,  the  act  of  which  he  com- 
plains, to  wit,  the  refusal  to  permit  the  interment  of  a  colored  person,  is, 
under  defendant's  charter,  within  the  discretion  of  the  managers;  and 
that,  under  the  allegations  contained  in  the  second  paragraph  of  the 
sixteenth  section  of  the  return,  admitted  by  the  demurrer,  that  discretion 
has  been  rightfully  exercised. 

3.  That  even  if  the  right  of  action  and  the  violation  <  f  that  right 
existed,  as  Boileau  contends  for,  he  is  not  entitled  to  a  writ  of  mandamos, 
because  his  remedy  by  an  action  upon  the  case  would  be  an  adequate 
remedy — particularly  so,  when  the  enjoyment  of  his  lot,  which  is  inter- 
fered with,  b  such  enjoyment  as  a  white  speculator  in  burial  lots  may 
derive  from  burying  the  body  of  a  colored  person  to  whom  he  had 
conveyed  the  lot 

Concurring  opinion  by  Finletter,  J. 

I  concur  in  the  iudgment  of  the  court,  but  differ  from  that  part  of 
the  opinion  which  held  that  Mrs.  Jones  derived  no  title  from  Boileau, 
having  no  doubt  that  she  acquired  a  perfect  title. 

Wn,  H.  Browne  and  WiUiam  S.  Priee,  Esqs.,  for  relators. 

Henry  C.  TUus  and  E.  Spencer  Miller,  Esqs.,  for  respondents. 
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€atxrt  of  (Sommott  {Httui,  2)l)Uadtl|)l)t(L 

No.  4. 

[L^.  Int,  YoL  32,  p.  21.] 

Daly  vs.  Petbopp. 

L  The  nnmberiDg  of  the  Imllota  required  by  the  new  eonsiitatioii  is  a  wise  provision, 
iutended  as  an  additional  safeguard  against  Araud,  and  whenever  votes  nave  been 
received  and  counted  which  are  shown  to  have  been  illegal,  and  which,  if  thrown 
oat,  would  alter  the  result  of  the  election,  the  court  will  order  the  ballot-boxes  to 
be  opened,  in  order  to  ascertain  for  whom  the  illegal  votes  were  cast  But  the 
court  will  not  order  this  to  be  done  unless  the  ill^^  votes  proved  are  sufficient 
in  number  to  alter  the  result  of  the  election. 

2.  An  election  may  be  characterised  bv  such  an  amount  of  fraod,  and  be  attended  by 
eireumstances  evincing  such  a  total  disregard  of  the  election  laws,  and  of  the  rights 
of  the  honest  electors,  as  to  require  the  court  to  throw  out  the  entire  return  from 
the  division  in  which  these  wrongs  have  been  perpetrated.  But  the  power  t» 
throw  out  an  entire  division  is  one  which  ought  to  be  exercised  with  the  greatest 
care,  and  only  under  circumstances  which  demonstrate  beyond  all  reasonable 
doubt  that  the  disregard  of  the  law  has  been  so  fundamental  or  so  persistent  and 
continuous  that  it  is  impossible  to  distinguish  what  votes  were  lawAil  and  what 
were  unlawful,  or  to  arrive  at  any  certain  result  whatever ;  or  where  the  creat 
body  of  the  voters  has  been  prevented  by  violence,  intimidation  and  threats  from 
exercising  their  franchise. 

Id  the  matter  of  the  contested  election  in  the  Fifth  legislativB  district. 
Opinion  delivered  January  9,  1875,  hj 

Thayer,  P.  J. — It  appears  by  the  official  return  of  the  election  held 
in  the  Fifth  ward  of  the  city  of  Philadelphia,  on  the  3d  of  November, 
1874,  that  Emil  Petroff  received  for  the  office  of  representative  in  all  the 
election  divisions  of  the  ward,  an  aggregate  vote  of  1,390,  and  that  Philip 
Daly  received  an  aggregate  vote  of  1,161  votes.  Mr.  Petroff*8  majority, 
therefore,  is,  by  the  official  return,  239  votes  over  Mr.  Daly.  We  may 
assume  that  the  evidence  which  has  been  submitted  to  us  shows  that  in 
the  11th  division  Mr.  Daly  received  22  votes  instead  of  18,  being  4  more 
than  the  number  given  him  in  the  official  return.  Some  16  persons  in 
the  various  divisions  are  specifically  named  who  are  allied  by  the  com- 
plainants to  have  voted  who  were  not  qualified  voters.  As  to  some  of 
these  the  proof  is  altogether  defective,  and  for  whom  they  voted  does  not 
appear.  The  latter  point  might  probably  be  determined  with  certainty 
by  opening  the  ballot-boxes  and  comparing  the  numbers  on  the  ballots 
with  the  numbered  names  on  the  tally-lists — a  test  which  we  were  asked 
by  complainant's  counsel  to  apply,  and  which  we  would  certainly  have 
resorted  to  with  alacrity  if  the  result  of  such  an  investigation  would  have 
altered  the  general  result  of  the  election.  The  numbering  of  the  ballots 
re(^uired  by  the  new  constitution  is  a  wise  provision,  intended  as  an  ad- 
ditional safeguard  against  fraud,  and  presenting  a  ready  means  of  cor- 
recting the  return  by  the  examination  of  the  illegal  votes.  It  is  a 
touchstone  which  may  be  properljr  applied  in  every  case  where  a  vote 
has  been  received  and  counted  which  is  shown  to  have  been  illegal,  and 
which,  if  thrown  out,  would  alter  the  result  of  the  election.  But  it  must 
be  quite  apparent  to  every  one  that  if  it  be  assumed  that  the  16  persons 
whose  votes  are  attacked  were  all  illegal  voters,  and  that  they  all  voted 
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for  Mr.  Petroff,  his  election  by  a  very  considerable  majority  is  still  a  fixed 
fact.  If  the  votes  attacked  by  the  complainant  are  deducted  from  his 
poll,  and  the  four  additional  votes  claimed  by  Mr.  Daly  in  the  11th  di- 
vision are  added  to  his  1,151,  Mr.  Petroff's  majority  will  still  be  219.  It 
is  obvious,  therefore,  that  it  would  be  only  a  useless  waste  of  time  fur 
the  court  to  send  for  the  ballot-boxes  of  the  various  divisions  in  order 
to  trace  these  votes,  and  to  ascertain  by  their  respective  numbers  for 
whom  they  were  cast. 

The  complainants  foresaw  this  clearly,  and  hence  have  not  rested 
their  case  upon  it.  It  was  quite  plain  to  them,  after  investigation,  that 
the  return  of  Mr.  Petroff  could  not  be  successfully  attacked  oy  any  pur- 
suit of  individual  voters,  or  by  any  reformation  of  the  vote  or  read- 
justment of  figures  in  the  several  divisions.  They  have  accordingly 
directed  their  attack  against  entire  divisions,  and  the  court  is  appealed 
to  to  throw  out  these  divisions  altogether,  and  to  say  that  the  votes  of 
their  inhabitants  shall  not  be  regarded  in  determining  the  election  of 
the  representative.  The  divisions  which  we  are  thus  asked  to  discard  are 
the  11th,  16th  and  10th.  Five  hundred  and  eleven  votes  were  cast  in 
these  divisions — nearly  one-fiflh  of  the  whole  number  in  the  district 
Undoubtedly  an  election  may  be  characterized  by  such  an  amount  of 
fraud,  and  be  attended  by  circumstances  evincing  such  a  total  disr^rd 
of  the  election  laws  and  the  rights  of  the  honest  electors  as  to  require  the 
court  to  throw  out  the  entire  return  from  the  division  in  which  those 
wrongs  are  proved  to  have  been  perpetrated.  This  must  be  the  case 
whenever  the  election  has  been  conducted  in  such  a  fraudulent  and  un- 
lawful manner  as  to  render  the  result  altogether  uncertain  and  unreli- 
able. If  it  were  not  so,  the  honest  voters  of  the  other  divisions  might 
easily  be  overwhelmed  and  virtually  disfranchised  by  the  fraud  and 
violence  which  may  reign  in  a  particular  locality.  It  is  better  that 
one  or  more  diseased  members  should  be  cut  off,  than  that  the  whole 
body  should  suffer  political  paralysis  and  death.  But  the  power  to 
throw  out  an  entire  division  is  one  which  ought  to  be  exercised  with 
the  greatest  care,  and  only  under  circumstances  which  demonstrate  be- 
yond all  reasonable  doubt  that  the  disregard  of  the  law  has  been  so 
fundamental  or  so  persistent  and  continuous  that  it  is  impossible  to  dis- 
tinguish what  votes  were  lawful  and  what  were  fraudulent,  or  to  arrive 
at  any  certain  result  whatever.  Such  a  case  can  hardly  arise,  except 
where  the  election  officers  are  themselves  participants  of  the  fraud,  and 
in  league  with  the  chief  actors  in  it,  or  where  the  great  body  of  the 
voters  is  deterred  by  violence,  intimidation  and  threats  from  the  exercise 
of  their  franchise. 

After  the  most  deliberate  and  attentive  examination  of  the  evidence 
in  this  case  relating  to  the  holding  of  the  election  in  the  divisions  which 
we  are  asked  to  throw  out,  we  are  of  opinion  that  it  by  no  means  dis- 
closes such  a  state  of  facts  as  would  justify  us  in  the  use  of  such  a  power. 
It  is  a  severe  remedy,  never  to  be  resorted  to  except  in  a  very  plain 
case — a  case  iu  which  it  is  necessary  to  decide  which  shall  be  dtsd&iio* 
chised,  the  voters  of  the  offending  poll  on  the  one  hand,  or  the  majwity 
of  the  electors  of  the  whole  election  district  on  the  other.  The  wheat 
and  the  tares  are  not  to  be  burned  up  together,  if  by  any  possibility  they 
can  be  separated.   There  is  considerable  evidence  tending  to  show  that 
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fraudulent  voting  was  attempted  by  a  number  of  voters  in  the  11th,  16th 
aud  lOih  divisious  of  the  Fifth  ward.  The  evidence  does  not  show  that 
it  was  to  any  great  extent  successful.  Much  of  the  evidence  is  of  a  very 
loose  and  unreliable  cliaracter.  That  of  the  witness  Simpson,  who  is  the 
principal  one  relied  on  to  show  the  alleged  frauds  in  the  11th  division, 
is  of  this  character,  and  he  is  flatly  contradicted  by  James  Flood,  the 
democratic  inspector  of  the  same  division,  who  declares  that  the  election 
was  cuaducted  in  a  perfectly  fair  manner.  The  election  officers  were 
r^ularly  sworn,  and  the  election  was,  according  to  the  weight  of  the 
evidence,  conducted  in  an  orderly  manner.  Some  persons  presented 
themselves  to  vote  whom  Mr.  Flood  suspected  of  personating  other  per- 
sons. He  did  not  know  them,  but  challenged  them.  The  challenges 
were  regardecl.  The  challenged  parties  came  inside,  were  examined  on 
oath,  made  the  requisite  affidavits  aud  were  Avouched  for  before  their 
voles  were  received.  The  statement  of  Simpson,  that  one  Mason  voted 
ten  or  twelve  times  in  the  11th  division,  and  James  Sickles  half  a  doseu 
timas,  is  totally  incredible  in  view  of  its  lack  of  corroboration  by  the 
other  officers  of  the  election,  and  of  his  own  confession  that  be  received 
the  fraudulent  ballots  knowing  them  to  be  such,  although  he  had  been 
solemalv  sworn  not  to  receive  any  vote  from  any  person  not  entitled  to 
vote.  Mr.  M>lineux,  who  voted  the  democratic  ticket,  and  had  charge 
of  tlie  wiud.)w-b()ok,  testifies,  that  some  persons  tried  to  vote  on  other 
namjs  than  their  own,  but  he  cannot  say  that  they  voted,  and  docs 
not  remember  that  Sickles  voted  more  than  once,  although  he  was  in  a 
position  in  which  he  must  have  known  it  if  it  had  occurred.  Mr.Molineux 
swears  to  only  one  unlawful  vote — that  of  the  »an  who  voted  on  the 
name  of  Anderson.  When  we  consider  that  neither  the  democratic 
iuspactor,  nor  the  democratic  overseer,  in  the  11th  division,  nor  the 
deinosratic  ke3per  of  the  window-book  outside,  corroborates  the  state- 
ments of  Simpson,  and  that  Simpson's  credibility,  without  corroboration, 
is  destroyed  by  his  own  confession  of  the  nefarious  part  which  he  himself 
bore  in  the  transaction  which  he  relates,  it  would  be  most  unjust  upon  the 
strength  of  such  statements  to  throw  out  of  the  count  the  votes  of  all  the 
electors  who  voted  in  the  11th  division. 

With  regard  to  the  16:h  division,  Mr.  McNeil,  who  was  United  States 
supervisor  in  that  division,  testifies,  that  the  conduct  of  the  election  officers 
was  fair.  He  mentions  two  men  who  were  permitted  to  vote  whose  namies 
had  biea  stricken  off  the  list  by  the  court  upon  the  purgation  of  the  lists— 
John  and  Oliver  Hawkins.  He  challenged  them  ;  they  produced  vouchers, 
and  their  votes  were  received.  It  cannot  be  pretended  that  the  correction 
of  the  registry  by  the  assessors,  under  the  supervision  of  the  court,  which 
is  an  ex  parte  proceeding,  can  take  away  any  man's  right  to  vote  who  is 
lawfully  qualified  ;  for  it  is  expressly  enacted  Ly  the  10th  section  of  the 
act  of  30th  of  January,  1874,  that  on  the  day  of  election  any  person 
whose  nama  shall  not  appear  on  the  registry  of  voters,  shall,  nevt  rtheless, 
be  permitted  to  vote  if  he  possesses  the  necessary  qualifications  and  com- 
plies with  the  prescribed  formalities.  Mr.  Blackburn,  who  was  the  demo- 
cratic inspecti)r  of  the  16th  division,  testifies,  that  although  he  saw  a  good 
inany  votes  which  he  suspected,  he  cannot  give  the  name  of  a  single  per- 
son who  voted  illegally,  and  he  swears  that  there  Vrasa  fair  count.  John 
Blackburn,  who  was  a  clerk  in  the  same  division,  and,  like  the  others, 
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WM  a  witness  produced  by  the  complainants,  testifies  that  it  was  a  fair 
election.  It  is  difficult  to  see  how  we  can  justly  throw  out  the  votes  of 
entire  divisions  when  the  complainants'  own  witnesses  testify  that  the 
election  officers  conducted  themselves  in  a  proper  manner  and  complied 
with  the  provisions  of  the  law,  and  that  the  election  was  a  fair  election. 
Such  a  proceeding  would  be  a  most  dangerous  precedent,  and  wouht 
inflict  a  great  wrong  upon  the  voters  of  those  divisions.  Much  stress  was 
laid  by  counsel  upbn  the  evidence  of  Richard  H.  Paul,  which  went  to 
show  that  he,  witn  others,  was  engaged  on  election  day  at  a  house  at 
506  South  Sixth  street  in  giving  oqi  tax  receipts  to  persons  who  were  to 
personate  voters  upon  the  registry  lists  in  the  11th  and  16th  divisions. 
Paul  was,  by  his  own  confession,  not  only  a  fraudulent  voter  himself, 
but  engaged  in  a  conspiracy  to  manufacture  fraudulent  voters.  His 
testimony  is,  therefore,  to  be  very  cautiously  received ;  but  it  is  clear 
that  the  rights  of  the  electors  of  those  divisions  cannot  be  taken  away 
by  reason  of  anything  which  did  not  occur  at  the  polls  and  enter  into 
the  election  itself,  and  it  is  not  shown  'by  the  evidence  that  the  persons 
who  went  to  Paul  to  eet  tax  receipts  voted  in  either  division.  What 
was  done  between  Puuf  and  those  wno  were,  if  his  story  is  to  be  believed, 
his  coadjutors  in  crime,  cannot  justify  us  in  depriving  the  citizens  of 
the  lith  and  16th  divisions  of  their  votes  for  a  representative,  since  it 
is  not  shown  by  the  evidence  of  Paul,  if  he  is  believed,  that  more  than 
five  of  the  illegal  voters  whom  he  assisted  to  manufacture,  actiially  voted, 
viz.,  Fitzgerald,  Keim  and  Paul  himself  in  tiie  11th,  and  Burns  and 
Primus  in  the  16ch  division.  We  cannot,  on  that  account,  say  that  the 
333  votes  which  were  cast  in  those  divisions  are  to  be  cancelled  and 
struck  out  of  the  general  result 

It  was  also  argued  that  the  vote  cast  in  the  11th  division  ought  not 
to  be  counted,  because,  after  the  election,  the  boxes  containing  the 
ballots  and  papers  were  removed  to  the  house  of  Mr.  Holzman,  who  was 
the  democratic  overseer  of  the  election,  to  be  counted.  This  was  done 
with  the  concurrence  of  all  the  officers  of  the  election,  and  the  reason 
for  doing  it  was  this :  the  election  was  held  in  an  open  bar  room,  at 
the  southeast  corner  of  Sixth  and  Lombard  streets,  there  being  no  par- 
tition between  the  election  officers  and  the  other  part  of  the  room.  It 
was  probably  considered  an  unsafe  or  inconvenient  place  in  which  to 
proceed  to  count  the  ballots.  They  were  accordingljr  carried  by  the  com- 
mon consent  of  all  the  election  officers,  both  republican  and  democratic, 
to  the  house  of  Mr.  Holzman,  the  democratic  overseer,  which  was  in 
the  division,  as  well  as  in  the  neighborhood.  The  officers  accompanied 
the  boxes  and  counted  the  ballots  there.  It  is  not,  and  cannot,  upon 
the  evidence,  be  pretended  that  they  were  taken  there  for  any  fraudu- 
lent purpose.  On  the  contrary,  the  testimony  shows  conclusively  that 
it  was  done  in  good  faith,  that  the  boxes  remained  untouched,  and  the 
votes  were  fairly  and  honestly  counted.  It  was  an  irre^larity  in  the 
officers,  which  ought  not  to  be  imitated,  but  which  furnishes  no  suffi- 
cient reason  for  throwing  out  the  division,  and  depriving  the  voters  of 
their  rights. 

As  to  the  10th  division,  although  there  is  considerable  evidence  in 
regard  to  individual  fraudulent  votes,  the  illegal  votes  actually  proven 
are  very  few,  compared  with  the  number  of  votes  cast  in  the  division. 
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which  was  178.   Mr.  Tisdall,  who  had  the  window-book  there,  and  is 
the  complainant's  witness,  testifies,  that  the  election  was  conducted  in 
an  orderlj  manner.    He  states  that  some  names  were  voted  which  had 
been  stricken  from  the  registry,  and  some  which  were  not  upon  it,  but 
they  were  vouched  for  before  they  voted.    The  number  of  them,  of  both 
classes,  named  by  him,  is  five:  Jones,  Johnson,  Stokley,  Poole  and 
Reed.   There  were  four  democratic  oflScers  inside  the  poll  of  the  divi- 
sion, inspector,  clerk,  overseer  and  supervisor.  Mr.  Stone,  who  was  inside 
the  poll,  and  is  the  complainant's  witness,  testifies  that  he  saw  nothing 
fraudulent  or  unfair  about  the  election,  except  that  a  man  was  struck 
while  putting  in  his  vote.    The  man  struck  was  a  colored  man  ;  who 
struck  him  the  witness  does  not  know,  and  the  circumstance  is  certainly 
not  of  such  an  unusual  character  as  to  destroy  all  the  votes  cast  at  that 
poll.    Mr.  Stone  further  says,  that  the  vouchers,  when  they  were  called, 
subscribed  affidavits,  except  when  the  voters  for  whom  they  vouched 
were  on  the  list    Mr.  Henkek,  a  witness  for  the  complainants,  was  the 
democratic  inspector  of  the  10th  division,  and  cannot  testify  to  an^ 
frauds  committed  there.    But  it  is  unnecessary  to  go  through  the  evi- 
dence any  further  in  detail.    It  is  enough  to  say  that  it  is  totally  in- 
sufficient to  justify  this  court  in  depriving  the  voters  of  the  10th  divi- 
sion of  their  just  weight  in  the  decision  of  the  question  of  who  is  to  repre- 
sent them  in  the  General  Assembly  of  this  Common  weal  tli. 

On  the  whole  case,  for  the  reasons  already  stated,  the  court  is  of 
opinion  that  the  complainants  have  not  shown  any  state  of  facts  which 
would  justify  the  court  in  decreeing  that  the  return  of  Emil  Petroff  for 
the  office  of  representative  of  the  Fifth  district,  is  false  or  iVaudulent,  or 
that  the  said  Philip  Daly  was  duly  and  legally  elected  to  said  office. 

Wherefore,  it  is  considered,  adjudged  and  decreed,  that  at  the  election 
held  on  the  3d  day  of  November,  A.  d.  1874,  Emil  Petroff  received  the 
greatest  number  of  legal  votes  which  were  cast  in  the  Fifth  ward  of  the 
city  of  Philadelphia,  for  the  office  of  representative  of  the  Fifth  district 
in  the  House  of  Representative  of  the  Commonwealth  of  Pennsylvania, 
and  is  entitled  to  the  certificate  of  election. 

[Leg.  Int,  Vol.  82,  p.  40.] 

Commonwealth  ex  reL  Brechemin  va.  The  Hibernia  Fire  Engine 

Company. 

The  provision  contained  in  the  3d  section  of  the  act  of  28th  May,  1872,  relating:  to  the 
dissolution  and  surrender  of  charters  of  fire  coropanMs  in  the  city  of  Philadelphia, 
which  confines  the  distribution  of  the  effects  of  such  companies  to  active  members 
and  those  who  have  been  placed  on  the  roll  of  honorary  members  as  a  reward  for 
active  service,  is  constitutional,  and  contributing  members  and  life-members  are  not 
entitled  to  participate  in  such  distribution. 

Mandamus.  Sur  demurrer  to  answer.  Opinion  delivered  January 
23, 1875,  by 

Thayer,  P.  J. — The  relator  rests  his  claim  to  participate  in  the  dis- 
tribution of  the  corporate  property  upon  the  allegation  that  he  was  a 
h'fe-merober.  The  answer  is  upon  thnt  head  evasive  and  argumentative. 
It  avers  that  the  relator  was  never  elected  a  life-member,  whereas,  it  is 
declared  in  the  20th  by-law,  section  6,  that  any  contributing  member 
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having  paid  over  to  the  aaBistanfc-eecreiary  the  sum  of  twenty  dolian 
shall  be  enUUed  to  become  a  life-member,  it  does  not  appear,  therefore, 
that  in  order  to  trausform  acoDtributing  into  a  life-member  any  election 
is  necessary.  Nor  b  there  any  reason  whatever  to  suppose  that  such  a 
useless  formality  was  intended  to  be  required.  A  life-membership  was 
a  mere  compounding  of  their  annual  dues  by  contributing  members  who 
had  been  previously  elected  such.  Upon  the  payment  of  twenty  dollars 
one  who  had  been  elected  a  contributing  member  thereby  became  a  life- 
member  without  any  further  ceremony.  The  matters  of  evidence  set 
forth  by  the  defendants  in  their  answer,  as  for  example,  that  the  books 
of  the  company  do  not  show  that  the  relator  paid  the  twenty  dollars, 
cannot  stand  in  the  place  of  that  explicit  denial  of  the  relator's  mem- 
bership, which  they  were  bound  to  make  if  they  intended  to  put  these 
facts  in  issue.  If  life-membership,  therefore,  entitled  a  party  to  partici- 
pate in  the  distribution  which  is  to  be  made  under  the  act  of  assembly, 
approved  May  28,  1872,  P.  L.  1171,  we  should  have  no  difficulty  in 
giving  judgment  against  the  defendants  on  the  demurrer,  for  the  reason 
that  their  denial  ot  the  plaintiff's  life-membership  is  evasive,  argument- 
ative, and  altogether  insufficient  But  behind  the  question  of  Uie  suffi- 
ciency of  the  answer  lies  the  important  question,  whether  the  relator, 
conceding  that  he  was  a  life-member,  has  any  right  to  participate  in 
the  distribution.  If  he  has  not,  then  he  has  failed  in  his  petition  to 
show  any  right  to  the  relief  which  he  prays  for,  and  judgment  should 
be  for  defendants. 

Section  3  of  the  act  of  28th  May, #1872,  confines  the  distribution  ''to 
such  members  of  the  company  as  were  required  to  perform  active  service 
as  a  condition  of  membership,  or  who  may  have  been  transferred  from 
the  active  roll  to  the  roll  of  honorary  members  as  a  reward  or  token  of 
recognition  for  previous  active  service."    It  is  conceded  that  the  relator 
is  neither  an  active  nor  an  honorary  member,  and  that  he  must  be  ex- 
cluded from  the  distribution  if  this  provision  of  the  act  is  to  be  enforced. 
But  the  relator  contends  that  this  section  of  the  law  u  unconstitutional, 
that  as  a  life-member  he  has  a  right  of  propertv  in  the  efiecta  of  the 
dissolved  corporation  of  which  he  cannot  be  deprived ;  that  his  right  to 
distribution  has  a  higher  source  than  the  act  of  assembly  and  cannot  be 
impaired  by  it.    It  is  necessary  briefly  to  examine  this  claim.    At  com- 
mon law  upon  the  civil  death  of  a  corporation  the  real  estate  which  had 
belonged  to  it  reverted  to  the  grantor  and  his  heirs,  and  the  personal 
estate,  in  England,  vested  in  the  king,  in  our  own  country,  in  the  people 
or  Slate.    The  ctmsequences  which  at  common  law  follow  the  dissolu- 
tion of  a  corporation  are  usually  averted  by  some  provision  in  the  charter, 
or  by  general  or  special  statutes.    Indeed,  this  has  been  so  uniformly 
the  case  that  practically  the  common  law  rule  is  never  applied  to  dis- 
solved joint  stock,  trading,  or  moneyed  corporations.    As  to  creditors, 
they  would  seem  to  have  an  equitable  right  to  satisfaction  of  their  claims 
out  of  the  assets,  which  even  the  State,  in  the  exercise  of  i\&j\ut  disport 
endif  cannot  lawfully  disregard :  Curran  vs.  Stateof  Arkansas.ld  Howard, 
312.    Our  act  of  9th  April,  1856,  P.  L.  293,  relating  to  the  voluntary 
surrender  of  corporate  powers  and  franchises,  directs  that  the  accounts 
of  the  managers  shall  be  settled  in  the  courts  in  which  the  surrender  is 
made,  and  that  "  dividends  of  the  effects  shall  be  made  among  any  cor- 
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porators  entitled  thereto,  as  in  the  case  of  the  accounts  of  assignees  and 
trustees/'  If  anj  one  should  suppose  that  this  gives  any  color  for  the 
opinion  that  the  corporators  or  trustees  for  the  time  being  of  a  dissolved 
charity  can  divide  the  property  which  belonged  to  the  charity  among 
themselves,  such  an  opinion  must  be  immediately  corrected  bv  the  proviso 
to  that  act,  which  declares  that  no  property  devoted  to  religious,  liter- 
ary or  charitable  use,  shall  be  diverted  from  the  objects  for  which  they 
were  given  or  granted."  Jf  this  praviao  had  been  omitted  from  the  act, 
and  the  words  authorizing  dividends  of  the  corporate  effects  among  the 
stockholders  had  been  held  to  apply  to  eleemosynary  corporations,  the 
act  would  have  been  an  engine  of  stupendous  wickedness  and  injustice, 
for  it  would  have  afforded  a  ready  means  by  which  the  corporators  for 
the  time  being  of  any  charity  might,  under  the  color  of  a  surrender  of 
corporate  rights,  plunder  the  charity  which  it  was  their  duty  to  protect 
The  act  referred  to  stands  as  a  sufficient  legislative  authority  for  divid- 
ing the  property  of  a  joint  stock,  trading  or  moneyed  corporation,  which 
has  voluntarily  surrendered  its  corporate  rights  among  any  corporators 
entitled  thereto,"  after  the  payment  of  its  creditors,  who  have  the  first 
equitable  right  But  as  to  eleemosynary  corporations,  which  have  come 
to  an  end  by  reason  that  there  no  longer  exists  anv  necessity  for  the 
charity,  or  any  objects  upon  which  it  can  act,  or  which  for  any  other 
reason  have  surrendered  their  corporate  existence,  we  entertain  no  doubt 
that  the  power  to  dispose  of  their  property  resides  where  it  has  always 
resided  in  this  country,  with  the  Legislature,  and  that  the  distribution 
or  application  of  such  property  is  not  regulated  by  the  act  of  1856. 
Evea  if  it  had  been  it  was  quite  competent  for  the  Legislature,  by  a  sub- 
sequent act,  to  make  a  new  rule  for  a  particular  ease,  and  upon  that 
ground  their  action  in  the  present  case  cannot  be  open  to  question. 

If,  then,  the  Hibemia  Fire  Engine  Company — an  association  which 
has  existed  for  more  than  a  hundred  years — is  an  association  incorpo- 
rated exclusively  for  charitable  purposes,  the  present  members  have  no 
natural,  legal,  or  constitutional  right  to  appropriate  to  themselves  the 
property  of  the  corporation  on  its  dissolution.  They  are  not  owners  of 
the  property,  but  mere  trustees  and  instruments  for  carrying  on  the 
chanty.  They  can  set  up  no  claim  to  the  property  which  is  not  derived 
frona  a  legislative  grant  The  power  to  dispose  of  such  property  rests 
with  the  L^islature  alone,  and  whoever  sets  up  a  claim  under  its 
authority  must  show  that  they  are  within  the  words  of  the  grant  The 
relator  is  clearly  not  within  these  words,  and  for  that  reason  his  claim 
roust  fail.  The  6th  article  of  the  constitution  of  this  company  declares, 
that  'Hhe  object  of  the  corporation  shall  be  the  promotion  of  the  public 
good  bv  the  extinguishment  of  fire."  Its  time-honored  motto  was,  "To 
assist  the  suffering  and  protect  the  weak."  Its  history,  its  constitution, 
its  hy-Iaws,  show  too  plainly  to  admit  of  doubt  that  it  was  a  charitable 
association,  with  not  tne  smallest  element  of  selfishness  or  personal  gain 
or  profit  in  its  objects  or  undertakings.  Upon  its  dissolution  its  effects 
become  the  property  of  the  State  and  are  subject  to  the  disposal  of  the 
Liegislature.  By  the  act  regulating  that  disposal  the  distribution  is  to 
be  confined  to  active  members,  and  to  those  who  have  been  transferred 
t-o  the  roll  of  honorary  members  as  a  reward  for  previous  active  service. 
We  are  unable  to  see  that  in  directing  this  dispos^ition  of  the  property 
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the  Legislature  infringed  upon  any  vested  right  of  the  relator,  or  violatod 
any  article  of  the  constitution. 

Judgment  for  the  defendants. 

P.  T.  Ranrfard,  Esq.,  for  plaintiff. 

W.  8.  Hage,  Esq.,  for  defendant 

[Leg.  Int.,  VoL  S2,  p.  66.] 

Potter  et  al  vs.  Hoppin  et  oL 

Trustees  guilty  of  a  breach  of  trust,  who  have  lost  the  trust  anets,  and  who  have  aa- 
signed  property  of  their  own  to  another  as  seearity,  or  in  trust  for  the  benefit  of  the 
eetluis  que  tntsty  cannot  have  a  decree  for  an  account  against  such  third  person 
without  joining  the  cfttuis  qiie  trust  or  restoring  the  trust  assets. 

The  assignee  of  such  property,  under  sucli  circumstances,  becomes  a  trustee  de  ton  tort, 
and  is  accountable  directly  to  the  cfstuU  que  trust, 

A  decree  for  an  account  cannot  be  had  where  defendants  show  a  personal  liability  for 
what  is  asked. 

A  distributee  of  purchase-money  cannot  dispute  the  purchaser's  title. 

Exceptions  to  the  master's  report.   Opinion  delivered  February  13, 

Elcock,  J. — Matthew  Conrad,  who  died  in  the  year  1851,  by  his  last 
will  devised  to  his  executors,  William  C.  Conrad,  George  W.  Conrad, 
William  A.  Potter  and  John  B.  McKeever,  the  sum  of  $10,000  in  trust, 
to  put  or  place,  and  keep  the  same  out  at  interest  on  good  real  securitv 
until  his  grandson,  Matthew  Conrad  Hoppin,  should  have  attained  the 
full  age  of  twenty-one  years,  when  said  sum  should  be  paid  to  him,  and 
in  the  meantime  to  collect  the  interest  as  it  should  become  due,  and  re- 
invest the  same  from  time  to  time  during  such  period,  when  all  said 
accumulations  of  interest  should  be  paid  over  to  the  brothers  and  sisters 
of  the  said  Matthew  Conrad  Hoppin. 

A  bequest  of  precisely  the  same  nature  was  made  of  $10,000  in  favor 
of  another  grandson  named  Matthew  Conrad,  with  the  accumulated 
interests  to  the  brothers  and  sisters. 

The  said  executors  and  trustees  received  the  estate  of  Matthew  Conrad, 
deceased,  but  instead  of  investing  the  said  $20,000  according  to  the 
directions  of  the  trust,  the^  placed  it  in  a  commercial  business,  in  which 
William  A.  Potter  and  William  C.  Conrad,  two  of  them,  were  interested^ 
and  carried  on  under  the  firm-name  of  Potter,  Conrad  &  Co. 

In  the  year  1857  the  firm  of  Potter,  Conrad  &  Co.  became  insolvent^ 
and  the  trust  moneys  were  involved  in  the  general  wreck.  Before  the 
insolvency,  however,  on  May  5,  1855,  the  said  trustees  accepted  from 
two  of  their  number,  William  C.  Conrad  and  George  W.  Conrad,  a 
mortgage  upon  certain  mill  properties  at  Fairmount,  for  the  sum  of 
$27,233,  to  secure  said  trust  moneys. 

Upon  November  23,  1857,  the  three  remaining  trustees  (McKeever 
having  previously  been  discharged)  executed  an  assignment  under  seal, 
transferring  and  setting  over  to  Henry  Hoppin  the  bonds  of  William  C. 
Conrad  and  George  W.  Conrad,  secured  by  said  mortgage,  with  other 
assets  amounting  to  $13,842.31,  in  trust  to,  for,  and  upon  the  uses,  in- 
tents and  purposes  as  are  mentioned,  expressed  and  declared,  in  and  by 
the  last  will  and  testament  of  Matthew  Conrad,  deceased,  of  and  con- 
cerning the  sum  of  $10,000,  thereby  given  and  bequeathed  to  his  said 
executors  in  trust  until  his  grandson,  Matthew  Conrad  Hoppin,  should 
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have  attained  the  ful]  age  of  twenty-one  jeara.  A  similar  assignmeDt 
was  made  to  George  W.  Conrad  iu  trust  iu  like  manner,  concerning  the 
$10,000  bequeath^  to  Matthew  Conrad,  the  son  of  said  George  W.  Conrad. 

In  December,  1857,  the  mill  properties  were  sold  at  sheriff's  sale,  the 
aforesaid  mortgage  was  divested,  and  the  assets  passing  under  said  as- 
signments became  worthless.  About  this  same  time  promissory  notes  of 
▼arious  parties  amounting  to  $27,983  were  delivered  oy  the  two  trustees, 
William  A.  Potter  and  William  C.  Conrad,  to  Henry  Hoppin  and 
George  W.  Conmd,  solely  to  secure  the  said  trusts  and  to  take  the  place 
of  the  assets  previously  delivered  under  said  assignments,  and  which 
had  become  worthless.  Out  of  these  assets  thus  assigned  in  trust,  Henry 
Hoppin  and  George  W.  Conrad,  or  Henry  Hoppin  for  both,  appear  to 
have  realized  the  sum  of  $21,555.18. 

At  the  sheriff's  sale  of  December,  1857,  Mrs.  Caroline  Potter,  the  wife 
of  William  A.  Potter,  one  of  the  trustees,  became  the  purchaser  of  the 
mill  properties  at  Fairmount,  and  having  received  the  sheriff's  deed, 
■he,  in  conjunction  with  her  husband,  on  December  19, 1857,  executed  a 
declaration  of  trust,  wherein  she  recites  the  facts  in  relation  to  the  said 
legacies  under  the  will  of  Matthew  Conrad,  of  the  mortgage,  of  the  pur- 
chase, of  the  delegation  b^  the  trustees  under  the  will  of  all  power  and 
authority  to  Henry  Hoppm  and  .George  W.  Conrad,  over  the  trusts  in 
&vor  of  their  respective  children,  etc. ;  and  declares  that  she  holds  the 
said  premises  subject  to  and  as  security  for  the  aforesaid  unpaid  legacies 
under  the  will  of  Matthew  Conrad,  deceased,  etc.,  and  reserving  power 
to  sell  and  power  of  revocation,  etc. 

Mrs.  Potter  having,  therefore,  possession  of  the  real  estate,  and  Mr. 
Hoppin  possession  of  $21,555  of  the  assets  delivered  under  the  terms  of  the 
trust  paper  of  November  23, 1857,  both  holding  for  the  same  object,  by 
direction  and  consent  of  all  the  parties  (plaintiff  included)  Hoppin  com- 
menced Iho  carrying  on  of  a  manufacturing  business  in  the  Fairmount 
mills,  investing  therein  in  machinery  and  stocK  the  aforesaid  sum  of  money, 
then  in  his  hands.  This  business  continued  until  about  1861  or  1862. 

On  March  16,  1860,  all  the  parties  named  in  the  declaration  of  trust 
of  Mrs.  Potter,  of  December  19,  1857,  save  the  ceduia  que  truatt  united 
in  a  revocation  of  said  declaration,  and  after  selling  to  Mrs.  Mary  A. 
Hoppin,  wife  of  said  Henry  Hoppin,  one-half  of  the  premises  (the  Fair- 
nount  Mills)  for  the  sum  of  $4,000,  declared  that  the  other  half  of  the 
premises  was  held  by  Caroline  Potter  and  Mary  A.  Hoppin  upon  the 
following  trusts : 

To  secure,  1st,  Matthew  Conrad  Hoppin  and  Matthew  Conrad,  the 
two  grandchildren  of  Matthew  Conrad,  aeceased,  the  sum  of  $3,354.54, 
(me-half  to  each ;  and  after  that,  2d,  to  Matthew  Conrad  Potter,  Mat- 
thew Conrad  Wells,  Matthew  Conrad  Hoppin,  and  Matthew  Conrad, 
the  four  grandchildren,  the  sum  of  $2,138.27  to  each,  with  remainder 
over  to  uses  now  immaterial. 

The  second  paper  appears  after  the  experiment  to  have  not  been  satis- 
factory .in  its  results,  and  another  was  executed  by  the  same  pnrties  oii 
January  17, 1861,  in  which  it  was  stipulated  that  all  the  property  should 
be  regarded  as  one  fund.  Potter,  the  two  Conrads,  ana  Hoppin,  were 
to  be  made  a  board  of  trustees,  and  the  business  and  property  carried 
on  and  managed  for  the  interest  of  all  concerned,  wi'h  various  regu!a- 
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tions,  trusts,  etc.  This  last  agreement  appears  never  to  have  been  car- 
ried out,  no  property  was  delivered,  no  change  took  place,  no  board  of 
trustees  ever  met,  no  one  attempted  to  enforce  it,  and  by  comnaoii  con- 
sent appears  to  have  been  abandoned,  and  matters  continued  as  they  di<l 
down  to  January,  1861.  This  last  agreement  may  therefore  be  n^rded 
as  a  nullity. 

Matters  continued  in  this  way  until  the  following  year,  1862,  when 
the  mills  having  become  idle  and  the  business  stopped,  judgment  was 
obtained  for  arrearages  of  ground-rents  for  a  considerable  sum.  The 
properties  were  sold  in  September  and  December  of  that  year,  and 
Henry  Hoppin  became  the  purchaser. 

.The  proceeds  of  sale  were  paid  into  court,  an  auditor  appointed,  the 
balance  of  the  proceeds  after  payment  of  the  incumbrances  distributed, 
$2,101)  to  Mrs.  Caroline  Potter  for  the  estate  of  her  son  Matthew  Con- 
rad Potter,  under  her  declaration  of  trust,  and  to  Henry  Hoppin  $3,120 
for  the  estate  of  Matthew  Conrad  Hoppin  and  Matthew  Conrad ;  and 
on  January  25,  1863,  at  or  about  the  same  time,  William  A.  Potter 
and  Caroline  his  wife  released  to  Henry  Hoppin,  by  writing  under  seal, 
in  consideration  of  the  premises  and  of  the  sum  of  one  dollar,  all  manner 
of  action  and  causes  of  action,  suits,  claims,  accounts,  reckonings  and  de- 
mands whatsoever,  jointly,  severally,  individually,  and  as  trustee  against 
Henry  Hoppin. 

On  November  4,  1864,  William  A.  Potter  and  William  C.  Conrad, 
as  trustees  under  the  will  of  Matthew  Conrad,  and  William  A.  Potter 
and  Caroline  his  wife,  as  trustees  under  the  deeds  and  writings  referral  to, 
filed  their  bill  against  Henry  Hoppin  and  George  W.  Conrad,  charging 
them  with  a  con  version  of  the  property  to  their  own  use,  as  trustees 
under  the  sheriff's  sale,  and  praying  solely  for  an  account  of  all  the 
prop3rty  and  assets  before  mentioned.  Answers  were  put  in  denying 
the  equities,  an<i  after  the  taking  of  testimony  from  the  year  1865,  the 
,  cause  was  referred  to  a  master  in  1870,  who  did  not  receive  the  reference 
until  a  year  after,  and  whose  report  was  not  filed  until  1873,  and  the 
case  is  now  (1875)  before  us  upon  exceptions  to  the  master's  report. 

The  speed  with  which  the  plaintifis'  cause  has  been  pressed  is  certainly 
very  little  in  favor  of  their  equity,  it  being  now  over  ten  years  since  its 
commancement. 

The  case  was  argued  before  us  with  great  abilitjr  hj  the  very  able 
counsel.  Its  determination  U  reached  when  the  plaintifis'  status  in  the 
cause  is  shown. 

It  is  fiiirly  inferred  from  the  bill  and  confirmed  by  the  testimony,  that 
the  plain tifik,  trustees  under  the  will  of  Matthew  Conrad,  deceas^,  did 
not  invest  the  moneys  of  the  estate  as  directed  by  his  will ;  they  converted 
the  shares  or  baquests  to  Matthew  Conrad  Hoppin  and  Matthew  Conrad, 
to  their  own  us3  in  their  business,  and  having  become  insolvent  the 
whole  fund  wa^  lost  and  the  specific  assets  of  Matthew  Conrad's  estate 
were  annihilate  I.  They  were  thus  guilty  of  a  breach  of  trust,  for 
which  they  were  punishable  by  loss  of  commissions,  held  to  personally 
make  good  all  losses,  to  be  discharged  as  trustees,  and  finally  to  indict- 
ments under  the  statutes  for  embezzlement. 

Standing  in  this  position  they  assigned  assets  of  their  own,  or  of  the 
firm  of  Potter,  Conrad  &  Co.,  of  which  they  were  members,  insufficient 


Digitized  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  399 


in  amount  to  pay  for  their  malfeasance  to  the  defendants,  in  trust, 
under  the  same  terms  and  limitations,  and  for  the  same  benefits  as  is 
directed  by  the  will  of  Matthew  Conrad,  both  as  to  the  bequest  of 
$10,000  each  and  its  accumulations,  thus  carrying  the  trust  directly  to 
the  defendant  Whether  the  assets  thus  assigned  be  regarded  as  the 
propertjr  of  the  assignors  as  individuals,  or  as  assets  followed  from  their 
hands,  into  those  of  the  defendants  as  assets  of  the  estate  of  Matthew 
Conrad,  deceased,  as  can  be  done  in  equity,  their  position  toward  iheiii 
is  the  same.  If  they  be  regarded  as  assets  of  the  individuals,  the  deeil 
of  assignment  afler  delivery  of  the  assets  would  be  irrevocable  without 
the  consent  of  the  eestuis  que  trwft;  and  equity  would  enforce  it  If, 
as  assets  of  the  estate  of  the  testator,  Matthew  Conrad,  the  assignees 
becoming  trustees  de  son  tort,  are  accountable,  not  to  the  frauduhnt 
trustees,  but  to  the  innocent  ceduis  que  trusty  whom  they  are  bound  t<> 
protect.  If  the  centuis  que  truM,  being  sui  juris,  acquiesce  in  the  transfer, 
the  assignees  become  nghtful  trustees,  and  to  the  extent  of  the  assets 
assigned  the  assignees  would  be  released.  The  assets  assigned  in  this 
case  were  not  sufficient  at  the  time  of  the  assignment  to  pay  the  bequests 
and  the  accumulations. 

It  has  been  well  settled  by  our  Supreme  Court  in  Pierce  vs.  McKeehav, 
3  W.  A;  B.  284,  that  a  trustee  can  acquire  no  rights  to  hiniself  by 
breach  of  his  trust.  The  assignment  and  transfer  of  assets  for  security 
of  ceduis  que  truit,  by  the  trustees  guilty  of  a  breach  of  trust,  become, 
therefore,  trust  assets  in  the  hands  of  their  assignees.  The  tortious 
trustee  cannot  be  heard  in  a  court  of  equity  until  he  makes  good  the 
estate  which  he  has  lost,  and  his  assignee  must  deliver  the  assigned 
estate  to  the  injured  cestui  que  trust. 

It  is  concisely  stated  in  Story's  Equity  Jurisp.,  §581,  upon  the 
authority  of  Sir  John  Leacli  in  Keane  vs.  Jxobarts,  4  Maddock*s  Ch.  R. 
357,  that  wherever  there  is  a  misapplicati(m  of  the  personal  assets,  and 
the  assets  or  their  proceeds  can  be  traced  into  the  hands  of  any  person 
affecte<1  with  notice  of  such  misapplication,  then  the  trust  will  attach 
upon  the  property  or  proceeds  in  the  hands  of  such  person,  whatever 
may  have  been  the  extent  of  such  misapplication  or  conversion. 

It  may  be  regarded  almost  as  a  maxim  in  equity,  that  whatever  acts 
are  done  by  trustees  in  regard  to  the  trust  property,  shall  be  deemed  to 
be  done  for  the  benefit  of  the  cestui  que  trust,  and  not  for  the  benefit  of 
the  trustee. 

In  Steele  vs.  Bahcock,  1  Hill  (N.  Y.)  527 ;  Boyd:s  Case,  1  De  Gex  & 
Jones,  523,  and  numerous  other  cases,  it  has  been  held  that  if  the  trustee 
misapply  the  funds  of  the  cestui  que  trust,  the  latter  will  have  an  election 
either  to  take  the  security  t)r  other  property  in  which  the  funds  were 
wrongfully  invested,  or  to  demand  repayment  from  the  trustee  of  the 
original  fund. 

Whenever,  says  Judge  Story,  the  property  of  a  party  has  been  wrong- 
fully misapplied,  or  a  trust  fund  has  been  wrongfully  converted  into 
another  species  of  property,  if  its  identitv  can  be  traced  it  will  be  held 
in  its  new  form  liable  to  the  rights  of  the  original  owner  or  cefstui  que 
trust 

A  fortiori,  if  the  property  has  been  rightfully  sold  by  an  agent  or 
trustee,  if  the  proceeds  of  the  sale  can  be  distinctly  traced,  the  property 
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belongs  in  equity,  and  often  in  law,  to  the  principal.  Such  is  the  ruling  of 
'Lord  Elleuborough,  in  Taylor  vs.  Plumer,  S  M,  &  Selw.  574,  and  alao 
in  Ex  parte  Dumas,  1  Atk.  232 ;  Thompson  vs.  Perkins,  3  Mason,  232 ; 
BurdeU  vs.  WU/eU,  2  Vernon,  638 ;  Grigg  vs.  Cocks,  4  Simons,  438. 

If  a  trustee,  in  violation  of  hi£i  duty,  should  lay  out  the  trust  money 
in  laud  and  take  a  conveyance  in  his  own  name,  a  court  of  equity  would 
hold  the  cestui  que  trust  to  be  the  equitable  owner,  and  would  decree  it 
to  him  accordingly,  not  upon  any  notion  of  his  having  ratified  the  act, 
but  upon  the  mere  ground  of  a  wrongful  conversion,  creating  in  foro 
conseierUuBy  a  trust  in  his  favor. 

In  Lewin  on  Trusts,  *725,  it  is  laid  down  as  a  rule,  if  the  alienee  be 
a  volunteer  then  the  estate  may  be  followed  into  his  hands,  whether  he 
had  notice  of  the  trust  or  not,  for  though  he  had  no  actual  notice  the 
court  will  imply  it,  i^inst  him,  when  he  paid  no  consideration. 

This  doctrine,  if  it  required  any  furtner  citation  of  authorities,  is 
settled  in  undoubted  language  by  the  Supreme  Court  of  the  United 
States  in  Oliver  vs.  Piatt,  3  Howard,  333. 

"  If  the  trustee  has  invested  the  trust  property  or  its  proceeds,  in  any 
other  property  into  which  it  can  be  distinctly  traced,  the  cestui  que  trust 
has  his  election  either  to  follow  the  same  into  the  new  investment,  or  to 
hold  the  trustee  personally  liable  for  the  breach  of  the  trust.  Thb  right  or 
option  of  the  cestui  que  trust  is  one  which  positively  and  exclusively  he* 
longs  to  him,  and  it  is  not  in  the  power  of  the  trustee  to  deorive  him  of 
it  by  any  subsequent  repurchase  of  the  trust  property.  To  the  same 
point  is  Bonsalfs  Appeal,  1  Rawle  266 ;  Kaufman  vs.  Crawford,  9  W. 
&  S.  131 ;  Kirkpatrick  vs.  McDonald,  1  Jones,  393.  Hoarding  the 
assets  in  the  hands  of  the  defendant  as  the  indirect  proceeds  of  the  estate 
of  Matthew  Conrad,  deceased,  and  covered  by  the  trust  executed  in  his 
will,  equity  will  hold  the  defendant  directly  accountable  to  the  cestui 
que  trust  for  their  management  and  safety,  and  the  plointifis  could  not 
call  upon  the  defendants  to  account  until  they  had  paid  in  full  to  the 
eestuis  que  trust  the  full  amount  of  the  bequests,  as  well  as  all  interest, 
income  and  increase,  arising  from  the  same. 

It  is  not  averred  in  the  bill  who  is  rightfully  entitled  to  these  assets, 
nor  doesi  it  allege  a  payment,  or  an  intention  to  pay  these  bequests,  nor 
does  it  join  the  beneficiaries  as  parties.  If  these  assets  have  yielded  any 
increase  it  belongs  not  to  the  trustee  but  to  the  eestuis  que  trust.  If  a 
loss,  it  is  the  result  of  plaintiffs*  own  wrongful  act,  for  which  the  eesivi 
que  trust  can  hold  them  responsible,  and  from  which  plaiutifi&  cannot 
ask  equity  to  relieve  them. 

The  evidence  shows  the  plaintiffi  to  have  been  insolvent:  that  pre- 
sumption not  rebutted  still  exists.  Omnia  prcesumuntur  contra  spolta- 
torem.  They  are  wrongdoers,  have  lost  the  assets  of  which  they  were 
trustees,  come  into  equity  with  unclean  hands,  and  as  against  the 
defendants  who  are  the  fathers  of  the  beneficiaries,  who  have  sought  to 
protect  the  estate,  who  have  made  themselves  by  operation  of  law  the 
real  trustees ;  why  should  a  chancellor  be  asked  to  decree  in  favor  of 
the  plaintiffs? 

These  eestuis  que  trusts  are  now  stii  juris,  are  entitled  to  the  principal 
of  the  estate.  They  want  no  trustee.  How  can  we  decree  an  account 
to  any  one  but  to  those  legally  entitled  to  the  estate?   These  eestuis  que 
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iruds  Lave  not  called  upon  the  plaintiflb  for  anything.  Their  silence 
ma^  be  taken  as  acquiescence' in  the  inanagcroeni  by  the  defendai:tt)  of 
their  estate,  and  until  they  compiuiu  we  can  maKe  no  decree  which 
would  jeopardize  their  interests. 

Ceduia  que  truds  should  be  made  parties  in  any  case  where  the  parties 
beneficially  interested  are  entitled  to  be  heard  to  dispute  the  right  of 
the  trustees  to  exercise  the  power  under  which  the  contract  has  been 
made  or  they  claim  to  act. 

Fry  on  Specific  Performance,  sec.  99;  Evans  vs.  Jackson,  8  Sim. 
217 ;  Safidera  vs.  Richards,  2  Coll.  C.  C.  668. 

These  cestaisque  trusts  are  entitled*  to  bring  their  bill  against  any  and 
all  persons  holding  any  of  the  assets  of  their  estate,  and  even  if  they  can 
trace  the  assets  into  realty  they  can  maintain  ejectment  without  even 
using  the  name  of  the  trustee :  Congregation  vs.  Johnston,  1  W.  &  S. 
56;  Kennedy  vs.  Fury,  1  D.  72;  Lee  vs.  Gibbons,  14  S.  &  R.  105; 
Heath  vs.  Erie  Railway,  8  Blatchf.  347. 

That  if  these  defendants  accounted  to  the  plaintifis  and  surrendered 
the  estate  in  their  hands  they  would  still  be  liable  to  the  cestuis  que  trust, 
has  been  well  settled  in  Estate  of  Mary  Evans,  2  Ashmead,  470.  And 
as  to  a  trustee  de  son  tort,  I  can  use  no  stronger  argument  than  that  of 
Lord  Chancellor  Cottenham,  in  Carmichael  vs.  Carmichael,  2  Phillips' 
Rep.  105,  where  he  says :  "  Another  objection  to  what  is  asked  is,  thai  it 
would  be  establishing  this  proposition,  that  an  executor  de  son  tort,  by 
settling  with  the  personal  representative,  can  discharge  himself  from  lia- 
bility to  the  parties  beneficially  interested  in  the  testator's  estate.  And 
before  I  can  do  that  I  should  require  it  to  be  shown  that  one  personal 
representative  can  discharge  another  from  responsibility  to  the  parties 
beneficially  interested  by  settling  accounts  with  him,  for  an.  executor  de 
son  tort  is  subject  to  all  the  liabilities  of  an  ordinary  executor." 

This  bill  prays  simply  for  an  account,  and  it  is  said  tliat  an  account 
can  do  no  narm,  and  that  we  can  mould  a  decree  on  final  hearing. 
That  is  not  the  law  and  should  not  be  the  practice. 

It  does  not  follow,  that  accounts  are  to  be  taken  in  cases  where  the 
answers  disclose  circumstances  which  show  a  personal  liability  for  what 
is  asked :  Rogers  vs.  SouUen,  2  Keen,  600 ;  Savage  vs.  Lane,  6  Hare, 
36;  Campbell  vs.  Campbell,  4  Halstead  Ch.  743. 

Where  an  account  is  decreed  in  equity  it  is  equal  to  a  judgment  quod 
computet  in  account  render,  which  determines  all  questions  in  bar  or 
abatement  of  the  proceedings.  Courts  of  equity  in  analogy  follow  what 
is  done  at  law:  Story's  Equity  Jurisp.  §  447  ;  &  Connor  vs.  Spaighi,  1 
Sch.  &  Lefr.  309. 
The  answer  admits  accountability  but  not  to  the  p1aintifi&. 
But  it  has  been  argued  before  us  that  under  the  decision  in  Abbott 
vs.  Reeves,  13  Wright,  494,  a  trustee  guilty  of  a  breach  of  trust  has  a 
right  to  an  account  from  any  one  holding  the  trust  property.  That 
case  has  in  the  facts  no  analogy  whatever  to  the  one  now  before  us. 
There  Abbott,  an  executor,  loaned  to  the  firm  of  Reeves,  Buck  &  Co., 
certain  assets  of  the  estate,  under  an  agreement  that  they  would  return 
them  to  him  (they  having  knowledge  of  the  trust)  at  a  specified  time, 
with  the  interest,  etc.,  accruing  on  them.    They  did  not  deliver  them  at 


the  time  named,  and  the  executor 
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and  the  holders  of  the  securities,  prayiDe  for  a  decree  ibr  ihe  delirerj 
of  the  specific  assets.  The  defendauts  demurred  to  the  bill,  and  the 
court  held,  that  the  plaintiff  had  a  right  to  the  relief  prayed,  and  decreed 
a  delivery  in  kind  of  the  assets  to  the  trustee.  The  distinction  between 
the  cases  is  very  wide.  There  the  executor  had  in  fact  worked  no  change 
or  conversion  of  the  assets,  but  asked  the  court  to  save  them.  Here 
'there  was  a  conversion  by  the  plaiutifis  themselves.  There  there  was  a 
simple  loan,  with  an  agreement  to  return  at  a  specified  time  the  specific 
assets.  Here  there  is  a  deed  of  trust  from  the  trustees,  and  substitution 
by  them  of  their  own  assets.  Th^re  it  was  a  fraud  upon  the  trustees. 
Here  it  is  a  fraud  upon  the  cestuU  que  trust'.  There  the  defendants  held 
under  no  color  or  right.    Here  they  hold  by  virtue  of  plaintiff's  deed. 

The  case  does  not,  therefore,  rule  that  where  the  trustee  has  parted 
with  the  assets  of  the  estate,  and  thrown  the  trust  upon  other  shoulder?, 
is  insolvent,  and  has  abused  his  ofiice,  that  he  shall  have  eouity.  So  iu 
the  well-known  case  of  Penna.  Company* 8  Appeal  vs.  MeMuririe,  Legal 
Intelligencer^  March  6,  1874,  it  was  a  case  of  the  virtuous  trustee  seek- 
ing to  recover  the  assets  of  the  estate  wrongfully  converted  by  the  fraud- 
ulent co-trustee.  Can  it  be  pretended  that  the  court  would  in  that  case 
decree  an  account  in  favor  of  Mr.  Vezin,  the  fraudulent  co-trustee,  and 
surrender  to  him  again  the  assets  after  his  wrongful  conversion  and 
fraudulent  conduct?  My  opinion  is  that  it  would  not,  and  until  it  so 
decrees  these  plaintiff  can  have  no  standing. 

This  court  has,  by  act  of  assembly,  control  of  trustees.  We  will  dis- 
'ml^s  for  waste,  mismanagement,  fraud  or  breach  of  trusts.  Can  it  be 
said  that  we  will  in  equity  decree  in  favor  of  those  whom  at  law  we 
^vould  dismiss  as  unworthy  x)f  our  confidence?  To  be  consistent,  we 
•cannot  In  the  language  of  Lord  Bacon,  "Chancery  is  ordained  to 
supply  the  law,  not  to  subvert  the  law." 

What  has  been  said  applies  particularly  to  the  p1aintifl&.  Potter  and 
'Conrad.  What  is  the  position  of  Mrs.  Potter?  Slie  purchas*^!  the 
(property  of  her  brothers  at  the  sheriff's  sale  for  arrears  of  gmuntl-rent, 
loy  which  the  mortgage  in  favor  of  these  cestuia  que  trusts  and  herself 
were  discharged.  She  received  the  deed,  declared  certain  trusts,  sold 
ihalf  the  property,  received  the  consideration,  revoked  the  trusts  and 
•declareti  others ;  and,  as  appears  by  the  report  of  the  master,  rented  the 
•property  to  defendant,  Hoppin.  1  do  not  find,  either  from  the  report 
^f  the  master  or  from  the  evidence,  that  any  fiduciary  relation  existed  be- 
tween the  defendant  and  her.  Hoppin's  trust  related  only  to  the  pr rsonal 
assets  delivered  to  him.  She  has  rendered  herself  liable  to  ac;^>unt  to 
those  whom  she  created  her  cestuis  que  tnist,  which  appear:^  to  have 


Hoppin,  carrying  on  the  business  in  the  property,  was  liable  to  pay 
rent  out  of  the  trust  estate  controlled  by  him.  If  that  hasuotbaen 
paid  the  estate  is  still  liable,  but  for  that  this  is  not  the  case,  nor  is  equity 
the  remedy. 

But  it  has  been  sought  to  chai^  the  defendant,  Hoppin,  as  an  agent 
for  her  in  the  collection  of  certain  rent  of  the  real  estate,  and  as  such 
that  he  was  bound  to  keep  down  incumbrances,  and  a  /or<im,that 
'having  purchased  the  real  estate  at  sheriff's  sale,  upon  a  judgmeot  for 


been  a  voluntary  act,  founded 
children. 
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arrears  of  grouod-rent,  he  is  now  trustee  for  her  as  to  her  half  interest 
in  said  property.  The  finding  of  the  master  on  the  facts  is  directijr 
against  the  establishing  of  sneh  a  theory ;  and  I  see  nothing  in  the  evi- 
dence to  disturb  his  finding.  Besides,  even  if  there  was  probable  ground 
to  rever8e  the  master's  finding  on  this  point,  the  evidence  is  conclusive 
Uiat  Mrs.  Potter  shared  in  the  distribution  of  the  fund  raised  by  the 
sheriflTs  sale,  was  well  aware  of  her  rights  in  the  premises,  had  the  advice 
and  was  represented  at  the  time  by  very  eminent  counsel,  and  after 
receipt  of  the  money,  in  conjunction  with  her  husband,  executed  a  full 
release  to  the  defendant,  Hoppin,  of  all  claims,  suits,  actions,  demands, 
etc  No  fraud  is  shown  to  impeach  either  the  release  or  her  acceptance 
of  the  money,  proceeds  of  the  realty. 

A  distributee  of  Durchase-money  cannot  dispute  the  purchaser's  title: 
Maple  vs.  Ktusart,  3  P.  F.  Smith,  346.  The  release  is  certaiuly  good 
as  to  her  separate  estate. 

The  master's  findiug  upon  the  question,  so  far  as  it  is  one  of  fact, 
as  to  the  relationship  existing  between  Mrs.  Potter  and  Mrs.  Hoppin, 
>nll  not  be  interfered  with,  unless  as  a  plain  case  of  error  or  mistake  : 
Izard  vs.  Bodine,  1  Stockton,  809;  Sparhawk  vs.  WiUiy  5  Gray,  423; 
Adam  vs.  Brown^  7  Gushing,  222. 

I  am  in  favor  of  holding  all  persons  handling  trust  property  to  the 
strictest  accountability ;  but  that  accountability  must  be  render^  to 
those  directly  interested  in  the  estate,  not  to  mere  fishers  for  imaginary 
claims  in  the  estate  which  they  have  abandoned. 

The  exceptions  must  be  dismissed  and  report  of  master  confirmed. 

Opinion  delivered  by 

Brioos,  J. — Matthew  Conrad  beoueathed  to  each  of  his  namesake 
CTandsons :  Matthew  Conrad  Potter,  Matthew  Conrad  Hoppin,  Matthew 
(Jonrad  Wells,  and  Matthew  Conrad,  the  sum  of  $10,000  to  be  paid  to 
them  respectively  as  they  attained  the  age  of  twenty-one.  He  airected 
his  executors  to  invest  these  legacies  in  the  meantime  in  good  real  estate 
securities,  and  to  pay  the  accumulations  from  interest  to  the  brothers 
and  sisters  of  the  legatees,  as  said  legatees  became  of  a^.  And  ap- 
pointed his  sons,  William  C.  and  George  W.  Conrad,  his  son-in-law, 
William  A.  Potter,  and  his  friend,  John  B.  McKeever,  his  executors. 

Instead  of  his  executors  investing  the  legacies  in  real  estate  securities, 
they  sufiered  the  money  to  be  used  by  Potter,  McKeever  <fc  Co. — subse- 
quently changed  to  Potter,  Conrad  &  Co. 

It  was  soon  discovered  that  the  money  was  in  ieopardy,  and  William 
C.  Conrad  and  G^eorge  W.  Conrad,  members  of  the  lastrmentioned  firm, 
and  also  of  the  trustees,  executed  their  bond  and  mortgage  to  all  of  the 
executors  upon  two  mill  properties  at  Fairmount,  in  the  sum  of  $37,- 
232.75,  to  secure  the  several  legacies  of  $10,000  each,  given  to  Matthew 
Conrad  Hoppin  and  his  brothers  and  sisters,  and  to  Matthew  Conrad 
and  his  brothers  and  msters.  They  also  gave  a  mortoage  on  the  same 
day — May  5,  1856— and  on  the  same  mills,  to  Caroline  Potter,  a 
daughter  of  the  testator,  to  secure  t3,000  due  her  from  her  father's  estate. 

The  mills  were  subsequently  sold  hj  the  sheriff*  upon  a  judgment  for 
ground-rent,  and  purchased  bv  the  said  Caroline  Potter,  pursuant  to  an 
ttrangement  made  by  the  said  executors  and  Henry  Hoppin,  the  father 
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of  Henry  Conrad  Hoppin;  and  on  the  same  day,  December  17, 1857, 
she  made  and  deliver^  to  them  her  declaration  in  writing,  that  she  held 
the  said  properties  under  and  subject:  First,  to  secure  out  of  and  from 
tliero  tbe  said  legacies  respectiyeiy  to  Matthew  Conrad  Hoppin  and 
Matthew  Conrad.  Secondly,  in  trust  and  for  the  payment  and  securing 
to  be  paid  to  same  parties,  trustee  as  aforesaid  for  tlie  legatees'  brothen 
and  sister:^,  the  accumulated  interest  on  said  legacies.  And  thirdly,  to 
secure  to  herself  $8,000  due  her  with  interest  in  her  own  right,  then  in 
trust  for  herself  and  Martha  R.,  wife  of  William  C.  Conrad,  in  fee, 
with  power  to  revoke  and  declare  new  uses.  The  said  declaration  also 
recit^  that  the  said  mortoage  had  been  discharged  by  the  sale  by  the 
sheriff,  and  John  B.  McKeever  had  duly  resigned  from  said  trust,  and 
the  said  George  W.  Conrad,  William  C.  Conrad  and  William  A.  Potter, 
the  remaining  trustees,  had  delegated  to  Hen  17  Hoppin  and  George  W. 
Conrad  respectively,  the  sole  power  and  authority  over  the  respective 
trusts  each  for  his  child — a  formal  assignment  by  them  to  the  same  effect 
having  been  made  to  Henry  Hoppin,  November  23,  1857. 

The  trusts  declared  by  Caroline  Potter,  by  deed  of  William  A.  Potter 
and  his  wife  Caroline,  George  W.  Conrad,  William  C.  Conrad  and  bis 
wife  Martha  R.,  and  Henry  Hoppin  and  hb  wife  Mary  A.,  dated  March 
16, 1860,  were  revoked  and  tlie  following  new  trusts  declared  :  To  secure 
to  the  said  Matthew  Conrad  Hoppin  and  Matthew  Conrad,  or  their 
trustees,  $3,354.54,  one-half  to  each ;  then  to  secure  to  Matthew  Conrad 
Potter,  Matthew  Conrad  Wells,  Matthew  Conrad  Hoppin  and  Matthew 
Conrad,  or  their  trustees,  the  further  sum  of  $2,128.27  each.  After 
the  payment  of  which  sums  the  premises  were  to  be  held  by  the  said 
Caroline  Potter  and  Mary  A.  Hoppin  in  fee,  subject  to  a  power  to 
revoke  said  trusts. 

Accordingly,  on  the  17th  day  of  January,  1861,  the  last-mentioned 
trusts  were  revoked,  and  it  was  newly  declared  that  Henry  Hoppin 


William  A.  Potter,  William  C.  Conrad  and  George  W.  Conrad,  under 
the  will  of  Matthew  Conrad,  deceasecl :  that  all  the  assets,  including 
the  Fairmount  mills,  should  be  placed  in  the  hands  of  all  of  the  trustees, 
and  that  all  income  from  same  and  substitutions  therefor  should  be 
thrown  and  kept  together  in  proper,  legal  and  safe  investments,  as  one 
general  fund,  for  the  payment  of  said  trusts.  The  profits  or  increase 
from  said  assets  were  to  b& applied  :  First,  to  the  payment  of  ground- 
rents,  insurance,  etc.,  on  the  property.  Secondly,  to  the  interests  on 
the  various  trusts.  Thirdly,  $2,000  per  year  to  a  sinking  fund  to 
secure  the  trust.  Fourth,  interest  on  the  mortgage  to  Mrs.  Potter  and 
Mrs.  Hoppin.  Fifth,  to  William  A.  Potter  for  services.  Sixth,  the 
remainder  equally  to  Mrs.  Potter,  Mrs.  Hoppin,  Mrs.  William  C.  Conrad 
and  George  W.  Conrad. 

Henry  Hoppin  admits  in  his  answer  to  the  plaintiff's  ninth  interroga- 
tory, that  in  the  year  1857  William  A.  Potter  and  William  C.  Conrad, 
two  of  the  members  of  the  firm  of  Potter,  Conrad  &  Co.  (they  being 
also  trustees),  placed  in  his  and  George  W.  Conrad's  hands  promissory 
notes  amounting  to  $27,983.20,  on  which  collections  were  maae  amount- 
ing to  $27,555.18,  as  security  for  the  trust  for  his  son,  and  Matthew 
Conrad ;  that  in  February,  1858,  he  commenced  operations  at  the  Fair- 
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mount  mills  with  the  funds  so  received,  and  continued  therein  till  Sep- 
tember, 1862.  He  also  admits,  in  answer  to  the  plaintiff's  thirteenth 
interrogatory,  that  he  had  on  hand  sufficient  assets  and  funds  to  pay  the 
ground-rents  and  taxes  on  the  real  estate,  but  declined  to  pay  the  same, 
and  assigned  as  a  reason  that  said  assets  and  funds  were  not  applicable  to 
the  payment  of  ground-rents,  taxes,  etc. 

In  consequence  of  neelect  to  pay  the  eround-rents,  jud^ents  were 
obtained  therefor,  and  the  mills  sold  by  Uie  sheriff,  respectively  on  the 
first  Monday  of  September  and  December,  1862,  and  were  purchased 
by  the  said  Henry  Hoppin  for  the  respective  sums  of  $8,600  and 
$5,500. 

The  balance  of  this  money,  after  the  payment  of  ground-rents,  taxes 
and  costs,  was  distributed  by  an  auditor,  pursuant  to  the  agreement  of 
Henry  Hoppin  and  William  A.  Potter,  and  Caroline,  his  wife,  dated 
June  25,  1863,  in  this  wa^:  $2,100  to  William  Potter,  trustee,  and 
$3,120.28  to  Henry  Hoppm,  trustee.  On  the  same  day  William  A. 
Potter  and  Caroline,  his  wife,  by  a  covenant  reciting  said  distribution, 
and  in  consideration  of  $1,  individually  and  as  trustees,  released  all 
claim  in  the  mill  properties  to  Henry  Hoppin  in  fee.  The  trustees  for 
Matthew  Conrad's  estate  have  been  duly  discharged  as  to  MatUiew 
Conrad  Wells  and  his  brothers  and  sisters,  and  William  C.  Conrad  and 
George  W.  Conrad  have  been  discharged  from  the  trust  as  to  Matthew 
Conrad  Hoppin.  Their  trust  relation,  however,  yet  remains  as  to 
Matthew  Conrad  and  his  brothers  and  sisters,  and  the  brothers  and 
sisters  of  Matthew  Conrad  Hoppin. 

It  is  admitted  that  neither  of  the  defendants  has  accounted  to  these 
eestuis  que  imd,  or  to  the  plaiutifis  as  their  trustees. 

It  should  also  be  stated  that  Henry  Hoppin  became  dissatisfied  with 
his  position  as  manager  of  the  trust  as  early  as  January  22,  1859,  and 
desired  to  be  relieved.  He  nevertheless,  as  admitted  in  his  answer  to 
the  plaintiff's  ninth  interrogatory,  continued  therein  until  September, 
1862.  At  this  time  one  of  the  properties  was  sold  by  the  sheriff,  as 
already  stated,  for  arrears  of  ground-rent,  and  purchased  by  him. 

The  foregoing  statement  is  extracted  from  the  documents  executed  by 
the  parties,  and  the  defendant's  admissions. 

Prom  these  facts  Judge  Elcock  is  of  the  opinion  that  the  defendants 
are  not  bound  to  account  to  the  plaintiflb,  while  I  am  as  decided  in  judg- 
ment that  they  should.  The  learned  president  of  the  court  having  been 
of  counsel  in  the  case,  did  not  sit  at  the  argument,  and  hence,  the 
exceptions  to  the  master's  report  must  fall  from  a  division  of  the  court 

Why  should  not  the  defendants  account  to  these  very  plaintiff? 
They  are,  with  the  exception  of  Caroline  Potter,  the  trustees  appointed 
by  Matthew  Conrad.  Two  of  the  plaintiflfe,  William  A.  Potter  and  Wil- 
liam C.  Conrad,  instead  of  investing  the  money  as  required  by  Matthew 
Conrad's  will,  use<l  it  in  their  business,  and  when  it  became  in  jeop- 
wdy,  to  secure  it,  William  C.  Conrad  and  George  W.  Conrad  gave  their 
bond  and  mortgage  on  the  Fairmount  mills  to  all  of  Matthew  Conrad's 
trustees  to  secure  the  trust  legacies  to  their  respective  children.  While 
they  did  wrong  in  misappropriating  the  money,  they  did  right  after- 
wards in  their  efforts  to  secure  it  Surely  this  mortgage  became  an  asset 
of  Conrad's  estate  in  the  hands  of  his  trustees.   It  was  put  there  ex- 
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pressly  for  that  purpose.  When  the  milk  were  purehased  hj  Caroline 
Potter,  pursuant  to  an  arrangement  with  the  trustees  and  Henry  Hoppin, 
and  she  gave  her  written  declaration  to  them  as  trustees,  and  to  the  said 
Henr^  Hoppin,  the  mills  became  an  asset  in  the  nature  of  a  pledge  as 
security  in  lieu  of  the  mortgage  discharged  by  the  sherifTs  sale.  When 
Henry  Hoppin  took  possession  of  the  mills,  in  February,  1858,  he  did 
so  by  an  arrangement  with  and  authority  from  the  trustees,  to  manage 
them  as  their  agent ;  and  the  balance-sheets  rendered  by  him  to  them  8o 
expressly  state.  He  is  now  in  direct  relation  with  them  both  by  con- 
tract and  the  possession  of  the  property  which  they  held  in  trust.  So  be 
remained  when  he  joined  in  the  covenant  of  January  17, 1861.  That 
he  viewed  his  relation  in  this  light  is  obvious  from  the  balance-sheets  he 
rendered  to  the  trustees.  Eveqr  letter  which  passed  b^weeu  him  aud 
the  trustees  is  consistent  only  with  such  relation.  Let  the  letters  speak 
for  themselves : 


"  To  W.  A.  Potter,  W.  C.  Co!ibad,G.  W.  Cokbad, 
"  Tmdeeafar  M.  C.Hoppin: 
''Qents: — I  have  to  inform  you  that  I  hereby  decline  to  have  any- 
thing more  to  do  with  the  account  of  my  son,  and  call  upon  you  to  at 
once  take  charge  of  the  same  and  place  it  in  a  satisfactory  position.  I 
also  take  this  occasion  to  inform  you  thai  I  no  longer  act  in  the  capadty 
relative  to  the  business  of  the  mills  that  I  have  for  the  last  three  years. 
I  claim  to  have  been  entitled  to  my  livins  during  the  time,  which  I  have 
drawn  out.  The  balance  remaining,  of  all  kinds,  consisting  of  notes  un- 
paid, book-debts,  dye-wood,  dye  liquors,  etc.,  belonging  to  that  account, 
IS  at  your  disix)8al,  to  do  with  as  you  please,  first  having  settled  my  son's 
account  satis&ctory  to  yourselves,  and  a  third  party  whom  I  will  name. 

"  Respectfully  yours, 

"H.  HoppiM." 

Test  again  his  understanding  by  his  letter  of  June  16, 1861 : 

"  W.  C.  Conrad,  Oborge  W.  0>nra]>,  W.  A.  Potter,  TruOees: 

"  Gents  :  ....  I  enclose  you  a  synopsis  of  H.  H.'s  afiairs,  from  the 
time  he  assumed  the  unfortunate  position  he  has  been  forced  to  occupy 
&r  the  last  four  yeank  ....  And  I  now  have  to  inform  you  that  after 
having  settied  from  the  assets  (which  I  shall  at  once  proceed  to  do)  now 
in  mv  hands  the  obligation,  in  my  opinion,  I  am  pei^sonally  responsible 
for,  I  shall,  on  the  1^  of  July,  1861,  stand  prepared  to  pass  over  to 
you,  as  trustees  for  certain  parties,  or  to  your  authorized  representatives, 
all  the  remaining  assets,  together  with  the  possession  of  the  Fairmoont 
mills,  trust  deed,  eta>  whiek  may  remain  in  my  possession  at  thai 


Observe  he  addrenes  them  aa  Trustees  for  M.  C.  Hoppin,"  not  as 
members  of  the  firm  of  Potter,  Conrad  &  Co.  He  acknowleidges  be  has 
been  managing  the  trust  for  his  son,  and  calls  upon  them  at  once  to  take 
charge  of  the  same,  and  tenders  to  them  the  remaining  assets  in  his  hands, 
with  the  Fairmount  mills,  which  her  admits  he  has  been  managing  for 
the  trust  for  the  last  four  years. 


Philadelphia,  August  28, 1860. 
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Bvery  deed  kod  covenant  made,  every  balance  sheet  he  rendered,  everv 
letter  he  wrote,  admits  his  relation  to  the  trustees  of  Matthew  Conrad's 
legatees  in  the  plainest  possible  way ;  and  yet  it  is  seriously  contended 
he  is  not  bound  to  account  to  them  for  the  property  he  received  from 
them  and  the  members  of  the  firm  of  Potter,  Conrad  &  Co.,  under  ar- 
rangements with  -the  trustees  to  secure  trust  funds. 

It  is  true  he  received  the  $21,555.18  from  the  assets  of  William  A. 
Potter  and  William  C.  Conrad,  of  the  firm  of  Potter,  Conrad  &  Co. 
But  these  gentlemen  were  also  trustees,  and  those  assets  were  substituted 
in  the  trust  for  the  trust  moneys  they  had  used — limited,  it  is  true,  when 
substituted  to  the  payment  of  the  legacies  of  Matthew  Conrad  Hoppin 
and  Matthew  Conrad,  yet  ^tened  to  trust  for  that  purpose,  and  made 
general  by  the  covenant  of  January  17,  1861. 

Nor  does  the  &ct  that  the  defendants  might  have  been  called  to  an 
account  by  the  eatuis  que  trust  relieve  them.  The  answer  is,  they  have 
not  been,  and  the  eeduis  que  trust  are  not  bound  by  arrangements  to 
which  they  are  not  parties,  though  made  by  their  trustees,  and  may  have 
direct  recourse  against  their  trustees,  notwithstanding,  for  neglect  of 
duty.  The  moment  the  defendants  ask  to  be  relieved  from  accounting 
to  plaintiflb,  because  liable  to  their  cestuis  que  trugt^  they  are  met  with 
the  command :  "  pay  them  and  you  will  be  relieved ;  it  is  the  fact  of 
payment,  and  not  liability,  that  relieves  you.  Your  agreement  without 
performance  is  but  accord  without  satisfaction.  It  is  your  non-perform- 
ance of  your  agreements  and  covenants  with  the  plaintiffi  whicn  consti- 
tutes the  breach  that  renders  you  liable  to  them. 

Ajs  soon  as  Hoppin  purchased  the  mills  he  began  depletjng  them  of 
their  machinery,  and  realized  from  this  source  alone  more  than  sufiicient 
to  pay  the  balance  due  the  trust.  But  for  any  income  from  the  mills 
he  renises  to  account  to  any  one,  alleging  that  he  is  entitled  to  hold  the 
mills  and  their  earnings  in  his  own  right 

Shall  he  be  allowed  to  do  this  so  long  as  trust  moncyfi,  which  they 
were  to  secure,  remain  unpaid  ?  He  purchased  at  the  sale  for  arrears 
of  ground-rent,  accruing  during  his  management  of  the  mills  for  the 
trust,  and  which  ground-rent  he  refused  to  pay,  though,  as  he  admits  in 
his  answer  to  the  plaintiff'  thirtceutli  interrogatory,  he  had  sufficient 
trust  funds  in  his  hands  with  which  to  pay  it  Shall  he  be  allowed  to 
hold  the  trust  property,  protected  confessedly  only  by  a  title  procured 
by  his  own  neglect  of  duty  I  He  had  paid  the  eround-rent  theretofore, 
and  why  not  this,  also  ?  To  do  so  was  nis  duty  by  an  express  provisioii 
of  the  covenant  of  January  17,  1861.  Independent  of  this,  the  law  cast 
upon  him  such  duty  the  moment  he  assumed  the  management  of  the 
trust,  so  long  as  he  had  funds  with  which  to  do  it 

In  Owrpenning's  Appeal^  8  Casey,  315, the  court  said :  ''The  doctrine 
that  a  party  will  not  oe  allowed  to  purchase  and  hold  property  for  his 
own  use  and  benefit,  when  he  stands  in  a  fiduciary  relation  to  it,  if  con- 
tested by  a  party  entitled  to  it  as  cestui  que  trusty  b  indisputable.  And 
the  rale  is  inflexible  without  regard  to  the  consideration  paid  on  the 
beoesty  of  intent.  Public  policy  requires  this,  not  only  as  a  shield  to 
the  parties  refH^nted,  hot  as  a  guard  against  temptation  on  the  part 
of  the  representative." 
This  genenX  doctrine  is  qualified  to  this  extent :  that  where  the  sate 
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is  adverse  to  the  iuterest  of  the  cestui  que  trud,  and  the  trustee  has  no 
money  iu  his  hands,  or  in  expectation  with  which  to  prevent  the  sale,  be 
may  purchase  and  hold  in  his  own  right  Such  is  the  doctrine  of  the  case 
just  cited.  The  purchase  there  was  sustained  because  there  was  no  evi- 
dence that  the  guardian  had  funds  in  his  hands  wherewith  to  save  the 
property  from  sale,  or  to  buy  it  for  their  benefit."  "  If,"  continues  the 
court,  "such  had  been  the  case,  and  he  had  withheld  it — let  the  land  go  to 
sale  and  bought  it  himself — he  might  have,  by  this  means,  been  required 
to  account  A  trustee  is  bound  to  fidelity  to  the  interest  of  the  tniet, 
and  will  not  be  permitted  to  make  profit  by  means  of  his  relation.  If 
he  has  the  power  and  means,  duty  requires  him  to  act  for  the  benefit  of 
the  trust."  The  same  doctrine  is  affirmed  in  Parshaira  Appeal,  15  P. 
F.  Smith,  224,  and  the  administrator  was  required  to  account. 

It  was,  therefore,  the  plain  duty  of  Hoppin  either  to  pay  the  groaod- 
rent,  and  thus  prevent  the  sale,  or  to  account  with  the  plaintiffs  and  pay 
them  the  money  that  thev  might  have  done  so.  And  having  neglected 
to  do  this,  his  purchase  leaves  him  just  where  he  was  before  the  sale — 
still  an  agent. 

Nor  does  the  fact  that  the  plaintiffi  were  nominally  parties  to  the 
several  deeds  and  covenants  mentioned  break  the  force  ef  thb  ooneluaion, 
as  the  defendants  knew  they  were  dealing  with  property  owned  by  the 
plaintiffs'  ceduis  que  trust  Moreover,  all  that  was  done  was  to  protQCt 
the  trust,  and  not  a^ain  to  expose  it  to  hazard.  In  such  case  tne  law 
mercilessly  strikes  down  every  impediment  interposed  to  prevent  a 
recovery  in  right  of  the  cetfhti  que  trust :  Abbott  vs.  Beeves,  Buck  A  Cb., 
13  Wright,  494 ;  wherein  our  Supreme  CJourt  adopt  the  language  of  the 
court  in  Fuller  vs.  Knight,  6  Beav.  205 :  "  The  question  really  oomea  to 
thb :  whether  the  trustee  has  done,  or  could  do,  or  would  be  allowed  by 
this  court  to  do,  any  act  which  would  fetter  his  power  of  doing  his  dutj. 
His  first  obligation  was  to  perform  the  trust  He  had  concurred  in 
committing  a  breach  of  trust,  and  the  instant  he  found  he  had  done  so, 
was  it  not  his  duty  to  repair  it?  And  could  he  be  permitted  in  violation 
of  his  duty  to  do  an  act  for  his  personal  benefit,  by  which  he  deprived 
himself  of  the  power  of  performing  his  duty?"  The  same  doctrine  is 
maintained  in  Purdy  vs.  Bowers,  6  492,  and  in  The  Bennsyhania  Cb. 
vs.  McMurtrie,  31  Legal  Intel.  76. 

Nor  do  I  think  the  release  made  and  delivered  by  William  A.  Potter 
and  his  wife  Caroline,  in  itself,  esto^  Mrs.  Potter  from  demandiDjr  an 
account,  as  the  consideration  for  giving  it  was  the  distribution  of  tiie 
purchase-money  for  the  mills  to  the  eestuis  que  trust.  The  law  always 
looks  with  jealousy  upon  such  arrangements  when  set  up  to  bar  a 
recovery  by  a  cestui  que  trust  from  a  trustee  who  had  not  accounted  when 
such  arrangements  were  made;  and  nothing  short  of  evidence  that 
Hoppin  at  the  time  unreservedly  and  fully  disclosed  to  Mrs.  Potter  the 
extent  of  his  own  knowledge  should  sustain  the  release  in  any  event 
She  was  a  married  woman,  and  not  presumed  to  be  familiar  with  the 
management  of  Hoppin,  except  as  snown  by  aflirmative  evidence  he 
disclosed  to  her  his  knowledge  of  the  mana^irement :  BarshalTs  Appeal, 
15  P.  F.  Smith,  224 ;  Wistar's  Appeal,  4  P.  P.  Smith,  60;  Oom^^  vs. 
JUcLain,  1  P.  P.  Smith,  200. 

Nor  b  the  complexity  growing  out  of  the  various  relations  which  Mrs. 
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Patter,  Heory  Hoppin,  and  Potter,  Conrad  &  Co.,  now  occupy  to  the 
property  thus  pledged  to  secure  the  trust,  a  reason  for  the  defendants 
not  accounting  to  the  plaintiib  in  this  proceeding.  Theee  relations 
became  grafted  to  the  trust  in  an  effort  to  bring  back  the  perverted 
BUHieys,  and  may  now  be  regarded  as  so  many  branches  diverging  from 
the  same  trunk,  but  so  interwoven  that  they  can  be  better  considered 
together  than  each  by  itself;  and  a  court  of  equity  is  so  flexible  in  its 
nature  as  to  extend  its  reach  and  lay  its  grasp  upon  the  equities, 
wherever  they  are,  and  hold  them  up  to  the  chancellor  that  he  may  so 
mould  his  decree  as  to  protect  them  all. 

It  will  be  seen  that  Ireach  a  conclusion  adverse  to  that  of  the  master. 
He  reports  that  Hoppin  was  but  a  tenant,  when,  in  fact,  there  is  not  a 
syllable  in  the  reported  evidence  of  such  a  relation;  and  Hoppin's 
answer  and  admissions,  and  all  the  documents  in  evidence,  are  against 
such  conclusion. 

He  reports  also  that  Hoppin  had  no  funds  in  hand  to  pay  the  ground- 
rent  when  the  raillfl  were  sold ;  whereas,  Hoppin,  in  his  answer  to  the 
plaintifli'  thirteenth  interrogatory,  says  he  had.  Also,  that  the  covenant 

January  17, 1861,  was  considered  as  inoperative.  It  was,  neverthe- 
less, solemnly  executed,  and  I  fail  to  see  any  evidence  whatever  that 
anyone, except  Hoppin  himself,  refiised  to  conform  to  it.  His  letter  of 
June  16, 1861,  is  a  flat  reAisal  to  do  anything  thenceforth  to  make  effect- 
ual any  of  the  covenants. 

The  master  has  assumed  that  the  several  deeds  and  covenants  referred 
to  estop  the  plaintiffs'  right  to  proceed  further  in  right  of  the  eegtuts  que 
trust;  whereas,  I  regard  them  as  but  so  manv  efforts  to  protect  the  trust, 
and  failing  to  accomplish  that  result,  they  rail  to  accomplish  any  result 
as  affecting  the  trust  adversely. 

The  result,  however,  is,  that  Henry  Hoppin  has  received  large  sums 
of  money,  in  which  he  had  no  personal  interest,  to  secure  certain  trusts. 
That  the  evidence  is  positive  that  those  trusts  have  not  been  paid  ;  that 
there  is  no  evidence  that  Mrs.  Potter  has  been  paid  her  money ;  that 
the  assets  traced  to  his  hands  are  superabundantly  sufficient  to  pay  every 
dollar  of  the  balance  due  the  trust  Yet  Henry  Hoppin  is  permitted  to 
petain  these  without  accounting,  and  let  the  eestuis  que  trust  recover  of 
the  derelict  trustees,  or  get  their  money  as  best  they  can.  Such  a  result, 
to  my  mind,  is  unjust,  inequitable  and  unwarrantable.  Nevertheless, 
the  exceptions  to  the  master's  report  are  dismissed,  and  the  report 
eonfirmed  by  a  division  of  the  court. 

Exceptions  dismissed  and  report  of  master  confirmed. 

J.  Howard  Oendell  and  dement  B,  Penrose^  Esqs.,  for  plaintiffi. 

John  B.  Thayer  and  John  O.  Johnson,  Esqs.,  for  defendants. 

[L^.  Int,  Vol.  82,  p.  90.] 

THOBiAs  VS.  Painter. 

Where  the  facts  have  been  stated  honestly,  fkirlv,  fully  and  without  reservation  to  an 
alderman,  and  he  advises  defendant  to  nroceeil  and  make  the  arrest,  tiie  defendant 
eannot  afterwards  be  snccessfhlly  sued  for  malicious  prosecution. 

MmenMein  vs.  Feigd,  6  Philada.  Rep.  532,  followed  and  approved. 

Motion  for  a  rule  for  a  new  trial.  Opinion  delivered  March  6, 
1875,  by 
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Brioos,  J. — ^The  jury  were  instructed:  ''Before  you  can  render  a 
verdict  for  the  plaintiff,  you  should  be  satisfied  from  the  testimony  that 
there  was  no  probable  cause  for  making  this  arrest,  and  that  the  defend* 
ant  was  actuated  by  malice  in  causing  the  arrest  Unless  both  of  these 
propositions  have  been  established  by  the  evidence,  you  should  render  & 
verdict  for  the  defendant — one  will  not.suffice. 

Probable  cause  may  be  defined  to  be  the  existence,  or  apparent  ex- 
istence, of  such  facts  and  circumstances  as  would  cause  a  man  of  ordi- 
nary caution  and  prudence  to  believe  them  to  be  true,  and  to  act  upon 
them. 

"  If  you  find  from  the  evidence  before  you  that  the  facts  and  sur- 
rounding in  this  case  were  of  that  character,  then  the  defendant  was 
.  justified  in  making  the  arrest,  and  if  justified  in  law,  cannot  be  held 
answerable  by  the  law  for  thus  acting,  notwithstanding  the  injury  done 
to  the  plaintiff." 

The  plaintiff's  counsel  thinks  this  was  submitting  what  constitvtes 
probable  cause  to  the  jury.  We  do  not  think  so.  Probable  cause  was 
expressly  defined  by  the  court,  and  the  jury  instructed :  "  If  you  find 
from  the  evidence  before  you,"  etc.,  then  the  defendant  was  justified  in 
making  the  arrest." 

This  clearly  submitted  to  them  only  the  ascertainment  of  the  facts, 
and  required  them,  as  they  found  them,  to  apply  the  law  as  given  by 
the  court  in  the  definition  accordingly. 

It  is  also  alleged  that  there  was  error  in  the  instruction :  "  If  the  de- 
fendant honestly,  &irly  and  fully,  and  without  reservation,  stated  the 
facts  of  the  case  as  he  knew  them,  and  understood  them,  to  the  alder- 
man, for  the  purpose  of  learning  what  he  should  do,  and  not  as  a  mere 
color  or  pretext  for  getting  the  warrant,  and  the  alderman  advised  him 
to  make  the  arrest,  and  the  defendant  honestly  and  in  good  fiuth  acted 
upon  the  advice  in  making  the  arrest,  he  is  to  be  protec^d*" 

This  instruction  is  in  accordance  with  the  doctrine  of  Rosenstein  vs. 
Feigel,  6  Piiilada.  Rep.  532.  That  case  was  decided  in  18Gd,  and  has 
maintained  its  ground,  and  been  recognized  by  the  bar  of  this  city,  and 
the  court  that  rendered  it,  since  then.  To  say  nothing  of  the  r^pect 
due  the  court  that  made  it,  a  bar  so  learned  and  critical  as  ours  would 
scarcely  have  suffered  it  to  remain  without  question  so  long  had  they 
doubted  the  soundness  of  its  principle.  And  much  may  be  said  in  main- 
tenance of  such  doctrine.  An  alderman  is  an  officer  of  constitutional 
creation,  invested  with  great  power  in  bringing  offenders  to  justice,  k  a 
conservator  of  the  peace,  and  specially  commissioned  to  inquire  into  all 
charges  of  an  alleged  criminal  nature,  and  when  the  evidence  shows  a 
probable  cause  of  guilt,  to  send  the  party  to  the  Court  of  Quarter  Ses- 
sions for  trial.  The  prosecutor  must  invoke  the  agency  of  the  alderman, 
or  let  the  culprit  go.  He  can  obtain  an  investigation  in  no  other  way. 
Will,  then,  the  law,  after  pointing  out  to  the  citizen  the  only  ofScial 
who  can  make  the  investigation,  repudiate  his  judgment  upon  facts 
honestly  laid  before  him,  and  hold  the  prosecutor  answerable  ^r  the 
official's  mistake?  "  To  so  decide,"  as  is  said  in  Laughlin\%.  Gawson^ 
3  C.  330,  "  is  to  use  the  machinery  of  government  as  a  trap  to  ensnare 
those  who  trust  in  government  for  such  matters,  and  who  ought  to  trust 
in  it.    If  such  officers  make  a  mistake,  it  is  an  error  of  government 
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itself,  and  govemmeDt  cannot  allow  the  citizen  to  suffer  for  his  proper 
trust  in  its  proper  functionaries.**  It  is  true,  in  that  case  it  was  the 
district  attorney  who  was  consulted,  yet  the  reasoning  of  the  court  is  as 
applicable  to  any  other  functionary,  especially  when  the  question  sub- 
mitted, as  in  this  case,  was  one  of  fact  and  not  of  law.  The  question 
from  the  facts  submitted  to  the  alderman  here  was :  Was  there  reason- 
able cause  to  believe  Mrs.  Thomas  implicated  in  the  fraud  ?  "  A  lay- 
man of  calm  and  cautious  judgment  could  as  well,  perhaps  better  than 
a  lawyer,  answer  this.  And  just  this  question  even  a  judge  must  submit 
to  laymen  in  the  capacity  of  jurors,  in  the  last  resort,  for  their  determi- 
nation ;  and  if  they  determine  it  affirmatively,  it  protects  the  defendant. 
This  is  so  because  the  law  says  it  shall  be  so.  Yet  the  mandate  which 
requires  the  citizen  to  invoke  the  agency  of  our  minor  magistrates  in 
the  first  instance  is  not  less  imperative,  and  should,  it  seems  to  us,  be  aa 
effectual  under  similar  circumstances. 

Discovering  no  error  in  the  proceedings  at  the  trial,  the  rule  for  a  new 
trial  is  n^used. 

Rule  refused. 

[Leg.  Int.,  VoL  32,  p.  90.] 

Fauncb  to  ubb  v9.  Subebs  el  aL 
Premmption  cf  service. 

In  taking  a  Judgment  for  want  of  an  appearance  on  a  retnm  of  two  nihUa  on  a  9ei,  fa, 

9ur  mortgage,  the  fourteen  days  must  oe  calculated  from  the  return  day  of  Uie  writ, 
and  not  x^om  the  tetU  of  the  writ. 

Practice. 

An  cUiaa  set.  fa,  9ur  mortgage  issued  January  29, 1875,  to  first  Monday 
in  February,  1875,  and  was  entered   nihil  habeL*'    Judgment  was  taken 
February  12,  1875,  for  want  of  an  appearance  upon  two  returns  of 
nihil  Kabet"  (the  original  set.  fa,  having  also  been  so  returned). 
Execution  issued  and  property  was  advertised  by  the  sheriff 
Rule  taken  to  strike  off  judgment  and  set  aside  levari  facia$. 

Krumbhaar,  for  rule. 

Argued  that  the  entry  of  judgment  under  two  returns  of  nihil  habet 
obtained  from  an  old  established  practice  and  not  from  statute. 

That  two  returns  of nxhU  habet "  were  equivalent  to  a  service  ;  there- 
fore, service  must  be  presumed  to  have  been  made  when  the  second  return 
b  made,  which  is  upon  the  return  day. 

That  fourteen  days  must  then  be  allowed  defendant  to  appear,  which, 
if  he  does  not  do,  judgment  may  be  taken  against  him,  therefore, 
judgment  in  above  case  was  premature,  eleven  days  only  having 
elapsed. 

That  to  reckon  from  the  teite  of  writ  would  be  too  indefinite. 
Chambers  vs.  Carson,  2  Wh.  9  and  372 ;  Warder  vs.  Tainter,  4  Watts, 
270. 

CantreUj  contra. 

Argued  that  the  fourteen  days  should  run  from  date  of  writ,  and  cited : 
Act  1  .th  June,  1836,  sections  16  and  17, 1  Purd.  44  and  45 ;  Laws  vs., 
McDanel,  1  Penna.  L.  J.  R.  421. 
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The  court  said  this  was  a  very  important  questioD  of  practice^  which 
seemed  to  be  in  an  unsettled  state,  but  thought  the  objection  well  taken. 

That  the  two  returns  of  nihil  habet  were  equivalent  to  a  service,  and 
in  such  cases,  unless  some  particular  day  was  established  upon  which 
service  should  be  presiimed  to  have  been  made,  it  still  left  the  question 
open. 

That  the  teste  of  the  writ  was  not  the  proper  day,  because  the  writ 
mi^ht  have  issued  many  days  before  return  day,  and  if  judgment  was 
entitled  to  be  taken  at  the  expiration  of  fourteen  days  thereafter,  it 
apparently  might  be  entered,  even  before  the  writ  was  returned ;  there- 
fore, to  settle  the  practice,  the  court  decided  that  the  return  day  is  the 
proper  day  to  count  from. 

Rule  absolute. 

[L^.  lot.  Vol.  32,  p.  98.] 

Morgan  et  oL  vs.  Teneb  et  oL 

Where  defendaots  undertake  merely  to  forward  a  claim  for  oolleotioii  thcnr  can  only  be 
held  liable  for  fraud  or  concealment,  and  the  statute  of  lunitationa  will  be  a  bar  to 
an  action  against  them. 

Rule  to  take  off  nonsuit.    Opinion  delivered  March  13, 1875,  by 
Brigqs,  J. — That  a  great  fraud  has  been  done  to  the  plaintiff  cannot 
well  be  denied. 

But  there  is  no  evidence  whatever  before  us  to  show  that  the  defend- 
ants are  in  any  way  implicated  in  the  fraud  ;  and  the  learned  counsel 
for  tha  plaintiff:),  both  at  the  trial,  and  during  the  argument  here,  dis- 
claim such  imputation,  and  base  their  right  of  recovery  in  the  plaintifla* 
behalf  upon  tlie  defendants'  undertaking  to  collect  the  money  due  to 

f^laintiffd  by  Tilghuian  Nuttle,  who  resided  in  Carolina  county,  Mary- 
and, 

This,  then,  raises  the  question,  the  plaintiffs  and  defendants  being 
alike  innocent,  which  should  bear  the  loss? 

The  defendants*  undertaking  is  to  be  found  in  this  receipt,  which  they 
delivered  to  the  plainti£&  in  September,  1867 : 

"  Received  of  Messrs.  Morgan  and  Stedpole,  the  claims  below  described, 
to  be  forwarded  by  us  for  collection,  by  suit  or  otherwise,  at  our  dis- 
cretion." 

Then  follows  a  description  of  the  notes  aeainst  Tilghman  Nuttle. 
This  receipt  shows  an  undertaking  by  the  defendants  not  to  collect 
themselves,  but  to  transmit  to  another  for  collection.  This  part  of  the 
undertaking  they  performed  by  duly  sending  the  claims  to  George  W. 
Russum,  an  attorney-at-law,  at  Denton,  Maryland.  He  caused  the  suit 
to  be  brought,  and  judgment  was  obtained  against  Nuttle,  April  5, 1859. 
This  judgment  Russum  had  satisfied  on  the  28th  of  September  of  the 
same  year,  without  knowledge  of  the  plaintiffs  or  defendants,  and  with- 
out having  transmitted  to  either  of  them  a  cent.  There  is  no  evidence 
that  the  plaintiff^}  or  defendants  knew  of  the  satisfaction  of  this  judg- 
ment until  1869,  ten  years  thereafter. 

The  present  suit  was  brought  to  September  term,  1869,  to  which  the 
defendants  pleaded  the  statute  of  limitations.  And  the  question  now  is, 
does  the  statute  bar  the  claim  ? 
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All  of  the  authorities  show  that  the  statute  begins  to  run  at  the  time 
the  defendant  becomes  liable  to  answer  or  pay :  (JampbelUs  Adminisbror 
ton  vs.  Boggsj  12  Wr.  624;  Rhines's  Administrators  vs.  Evans,  16  P.  P. 
Smith,  192. 

That  time  was,  viewed  most  favorably  for  the  plaintii&,  on  the  28th 
dav  of  September,  1859,  when  Bussum  had  the  judgiAent  satisfied.  And 
unless  the  defendants  have  done  something  to  stop  the  running  of  the 
statute  it  effectually  bars  the  plaiotifii*  right  of  recovery.  But  the 
plaintifis  allege  that  the  defendants  took  the  case  out  of  the  statute  by 
reporting  to  the  plaintiffi,  responsive  to  their  inquiries,  that  the  judg- 
ment was  uncollectable."  While  such  reply  would  be  unanswerable, 
had  the  defendants  undertaken  to  coUed,  as  was  done  in  Bradstreet  vs. 
Evenan,  22  P.  P.  Smith,  127,  it  has  not  such  force  or  effect  where  the 
obligation  is  to  forward  for  collection. 

This  relation  clearly  indicated  to  the  plaintiflb  that  the  defendants 
were  not  themselves  to  collect,  and  in  the  absence  of  negligence  on  their 
part  in  the  selection  of  Russum,  or  that  they  knew  the  answer  that  the 
judgment  was  uncollectable,  was  untrue,  they  should  not  be  made  liable 
for  merely  reporting  to  the  plaintifis  what  Russum  communicated  to 
them.  To  hold  more  than  this  would  convert  the  defendants  from  for- 
warders into  insurers.  This  can  in  no  sense  be  inferred  from  an  under- 
taking to  forward,  and  to  report  information  received.  That  nothing 
short  of  fraud  or  concealment,  in  such  a  case  as  this,  will  arrest  the 
running  of  the  statute,  is  obvious  from  the  cases  already  cited.  Nor 
does  the  fact  that  the  defendants  did  not  impart  to  the  plaintiffs  the 
name  of  Russum,  weaken  the  defendants'  position.  The  plaintiff  could, 
at  any  moment,  have  ascertained  it  by  asking,  and  the  fact  that  they 
did  not  ask,  shows  their  confidence  in  whomever  he  might  be,  or  indif- 
ference as  to  who  he  was. 

The  evidence  shows  that  the  information  communicated  by  Russum, 
deceived  both  the  defendants  and  the  plaintiffs.  In  such  case  the  loss 
must  be  borne  by  the  one  on  whom  it  falls.  The  same  view  is  aptly 
and  elegantly  expressed  by  Mr.  Justice  Sharswood,  at  the  conclusion 
of  his  opinion  in  Grubb  vs.  Cottrdl,  12  P.  P.  Smith,  28,  wherein  he  says : 

It  is  well  settled  that  if  a  loss  must  fall  upon  one  of  two  innocent 
persons,  both  parties  being  free  from  blame,  and  justice  being  thus 
in  equUibrio,  {ue  maxim  melior  est  conditio  defendentis,  rules  the  case/' 

Prom  this,  it  follows,  that  the  judgment  of  nonsuit  was  properly 
entered,  and  the  rule  to  take  it  off  must  be  discharged. 

Rule  discharged. 

Charles  E,  Morgan^  Jr.,  and  Robert  H,  McOrath,  Esqs.,  for  plaiuti& 
Owtavus  Remak,  Esq.,  for  defendants. 
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[Leg.  Int,  Vol.  82,  p.  107.] 
Meyer  vs.  Ba£»on. 

The  treftty  of  DeoemW  11, 1871,  between  the  United  States  nnd  tb«  German  empire, 
eontaining  provisions  which  give  to  the  consuls  of  the  respective  governments  ex- 
clusive cognizance  of  diflfereoces  of  every  kind  arising  between  ue  captains  and 
crews  of  vessels  belonging  to  the  respecuve  countries,  and  enacting  that  the  loeai 
tribunals  shall  not,  on  any  pretext,  interfere  in  these  differences,  it  was  held,  that  a 
sailor,  who  was  a  Hollander,  who  had  shipped  at  Liverpool  as  a  seaman,  on  board 
of  a  German  ship,  and  who.  upon  the  arrival  of  the  ship  iu  this  port,  had  been  ar- 
rested and  handed  over  to  tne  German  consul  upon  a  requisition  made  by  him  on  a 
complaint  preferred  to  him  by  the  captain  of  the  ship,  could  not  maintain  an  action 
in  this  court  against  the  captain  for  such  arrest. 

Rule  to  show  cause  why  a  new  trial  should  not  be  granted.  Opinion 
delivered  Mar<^  20,  1875,  by 

Thayer,  P.  J. — ^The  facts  of  this  case,  as  they  appeared  in  evidence 
at  the  trial,  were,  that  the  plaintiff,  a  Hollander,  shipped  at  Liverpool 
as  a  sailor  on  board  the  Qerman  ship  "  Elena,"  bound  thence  on  a  voy- 
age to  the  United  States,  and  back  again  to  Europe.  The  defendant, 
Victor  Basson,  was  the  master  of  the  ship.  The  "  Elena  "  sailed  from 
Liverpool  on  the  22d  of  July,  1873,  and  arrived  at  Philadelphia  Septem-  . 
ber  17.  On  the  following  day  the  master  of  the  ship,  having  appeared 
before  the  consul  of  the  Qerman  empire  at  this  port,  and  having  made 
a  complaint  to  him  against  the  plaintiff,  of  insubordination  and  desertion, 
the  consul,  acting  under  the  provisions  of  the  treaty  of  December  11, 
1871,  between  the  German  empire  and  the  United  States,  made  a  requi- 
sition upon  a  United  States  commissioner  for  his  arrest  and  detention. 
The  plaintiff  being  brought  before  a  commissioner,  the  master  of  the 
ship  appeared  and  charg^  the  plaintiff  with  insubordination  and  de- 
sertion, declaring  that  he  had  shipped  as  a  sailor  on  board  the  Elena," 
under  the  name  of  Jan  Umlend,  and  that  his  name,  as  such,  was  borne 
on  the  ship's  articles. 

The  plaintiff  did  not  deny  that  he  had  shipped  as  a  sailor  on  board 
the  "  Elena,"  at  Liverpool,  and  had  made  the  voyage  to  Philadelphia  in 
that  capacity  ;  but  he  denied  that  his  name  was  Jan  Umlend,  or  that  he 
had  signed  the  ship's  articles,  or  that  he  was  bound  to  make  die  return 
voyage  to  Europe.  The  commissioner  committed  him  under  the  pro- 
visions of  the  13th  and  14th  articles  of  the  treaty,  to  be  detained  during 
the  stay  of  the  vessel  in  this  port,  and  to  be  at  the  disposal  and  expense 
of  the  consul  of  the  Grerman  empire.  On  the  23d  of  September,  the 
plaintiff  sued  out  a  writ  of  habeas  corpus  before  the  judge  of  the  District 
Court  of  the  United  States.  On  the  26th  of  September,  the  German 
consul,  Mr.  Charles  H.  Meyer,  sent  a  note  to  the  marshal  of  the  United 
States,  requesting  him  to  discharge  the  plaintiff  from  custody  and  to  in- 
struct him  to  call  at  once  at  his  office.  Whereupon  the  marshal  dis- 
charged him  from  custody,  and  made  return  accordingly  to  the  writ  of 
habeas  corpus.  The  plaintiff  then  commenced  this  action  against  the 
roaster  of  the  ship,  had  him  arrested  upon  a  capias^  and  the  German 
consul  gave  bail  for  him. 

On  the  trial  the  treaty  was  put  in  evidence  by  the  defendant's  counsel, 
and  also  the  laws  of  Germany,  regulating  the  contracts  and  obligations 
of  sailors  on  board  German  snips. 
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By  the  latter  it  appeared  that  sailors  who  ship  on  board  Oerman 
ships  are  bound  for  the  whole  voyage,  whether  they  sign  the  ship's 
articles  or  not 

The  articles  of  the  treaty,  ^hich  are  pertinent  to  the  case,  are  as 
follows : 

"Article  XIII. — Consuls-general,  consuls,  vice-consuls  or  consular 
agents,  shall  have  exclusive  charge  of  the  internal  order  of  the  merchant 
vessels  of  their  nations,  and  shall  have  the  exclusive  power  to  take  cogni- 
zance of,  and  to  determine,  differences  of  any  kind  which  may  arise,  either 
tttsea  or  in  port,  between  the  captains,  officers  and  crews,  and  especially  in 
reference  to  wages,  and  the  execution  of  mutual  contracts.  Neither  cniy 
court  nor  authority  shall,  on  any  pretext,  interfere  in  these  differences^  exci*j»t 
in  cases  where  the  differences  on  board  ship  are  of  a  nature  to  disturb  the 
peace  and  public  order  in  port  or  on  shore,  or  when  persons  other  than 
the  officers  and  crew  of  the  vessel  are  parties  to  the  disturbance.  Except 
as  aforesaid,  the  local  authorities  shall  confine  themselves  to  the  render- 
ing of  efficient  aid  to  the  consuls  when  they  may  ask  it,  in  order  to  arrest 
and  hold  all  persons  whose  names  are  borne  on  the  ship's  articles,  and 
whom  they  may  deem  it  necessary  to  detain.  Those  persons  shall  be 
arrested  at  the  sole  request  of  the  consuls,  addressed  in  writing  to  the 
local  authorities,  and  supported  by  an  official  extract  from  the  register 
of  the  ship,  or  the  list  of  the  crew,  and  shall  be  held,  during  the  whole 
time  of  their  stay  in  port,  at  the  disposal  of  the  consuls.  Their  release 
shall  be  granted  only  at  the  request  of  the  consuls,  made  in  writing. 
The  expenses  of  the  arrest  and  detention  of  those  persons  shall  be  paid  by 
the  consuls. 

**Article  XIV. — Consuls-general,  consuls,  vice-consuls  or  consular 
agents,  may  arrest  the  officers,  sailors,  and  all  other  persons  making 
part  of  the  crews  of  sinps  of  war  or  merchant  vessels  of  their  nation 
who  may  be  guilty,  or  he  accused,  of  having  deserted  said  ships  and 
vessels,  for  the  purpose  of  sending  them  on  board  or  back  to  their 
country. 

"To  this  end  the  consuls  of  Germany  in  the  United  States  shall  apply 
to  eitlier  the  federal,  Stats,  or  municipal  courts  or  authorities;  and  the 
consuls  of  the  United  States  in  Germany  shall  apply  to  any  of  the  com- 
petent authorities,  and  make  a  request,  m  writing,  for  the  deserters,  sup- 
porting it  by  an  official  extract  of  the  register  of  the  vessel  and  the  list 
of  the  crew,  or  by  other  official  documents  to  show  that  the  men  whom 
they  claim  belong  to  said  crew.  Upon  such  request  alone  thus  sup- 
ported, and  without  the  exaction  of  any  oath  from  the  consuls,  the  de- 
serters (not  being  citizens  of  the  country  where  the  demand  is  made, 
either  at  the  time  of  their  shipping  or  of  their  arrival  in  port)  shall  be 
given  up  to  the  consuls.  All  aid  and  protection  shall  be  furnished  them 
for  the  pursuit,  seizure,  and  arrest  of  the  deserters,  who  shall  be  taken 
to  the  prisons  of  the  country,  and  there  detained,  at  the  request  and  at 
the  expense  of  the  consuls,  until  the  said  consuls  may  find  an  opportunity 
of  sending  them  away. 

"If,  however,  such  opportunity  shall  not  present  iteelf  within  the 
space  of  three  months,  counting  from  the  day  of  the  arrest,  the  de- 
serters shall  be  set  at  liberty,  and  shall  not  again  be  arrested  for  the 
lame  cause  " 
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On  the  trial  the  jury  were  instructed  that  the  evidence  showed  that 
the  ship  was  a  Grerman  ship,  that  a  difierence  had  arisen  between  the 
captain  and  the  plaintiff,  who  was  one  of  his  crew,  and  of  that  diflferrace 
the  consul,  by  the  express  words  of  the  treaty,  had  exclusive  cognizance; 
that  the  local  authorities  were  precluded  by  the  treaty  from  interfering 
in  their  differences,  except  to  aid  the  consul  in  the  discharge  of  his  du- 
ties. That  the  consul  was  empowered  by  the  treaty  to  cause  the  arrest 
of  sailors  coming  hither  on  German  ships,  upon  charges  made  against 
them  by  the  masters  of  such  ships,  and  that  the  truth  or  falsity  of  tliese 
charges  could  not  be  tried  by  an  American  court,  but  were,  by  the  ex- 
press terms  of  the  treaty,  relegated  to  the  tribunals  of  Germany,  and  that 
the  captains  of  German  vessels  could  not  be  made  answerable  by  actions 
in  our  courts  for  such  charges  against  sailors  who  belonged  to  their 
crews.  If  the  jury,  therefore,  should  find  that  the  plaintiff^  not  being  an 
American  citizen,  but  a  Hollander,  had  shipped  in  Liverpool,  as  a  sailor 
on  board  the  "  Elena,"  and  that  upon  his  arrival  at  this  port,  without 
beiug  discharged  by  the  master,  lie  was  arrested  and  detained  upon  the 
consuTs  requisition,  upon  charges  of  insubordination  and  desertion  made 
against  him  by  the  master,  the  master  was  not  responsible  in  an  action 
here  for  those  charges,  and  they  ought  to  find  a  verdict  for  the  defendant 

Upon  the  argument  of  the  present  rule,  it  was  strenuously  insisted  by 
the  plaintiff's  counsel  that  inasmuch  as  the  plaintiff  denied  that  his 
name  was  Jan  Umleud,  and  also  denied  that  he  had  signed  the  ship's 
articles,  it  ought  to  have  been  left  to  the  jury  to  determine  whether  his 
contract  of  service  as  a  sailor  on  board  the  "Elena"  had  not  terminated 
upon  his  arrival  in  this  port.  The  plaintiff  himself  testified  that  he  had 
shipped  at  Liverpool  as  a  sailor  on  board  this  ship,  and  that  he  came 
hither  in  hor  as  such.  He  alleged  that  he  had  not  signed  the  articles, 
and  that  consequently  upon  his  arrival  here  his  engagement  was  ended. 
The  captain,  on  the  other  hand,  alleged  that  his  name  was  Jan  Unilend, 
that  ho  was  known  by  that  name  on  the  ship's  articles,  and  that,  with  the 
other  sailors,  he  was  bound  for  the  return  voyage.  What  the  plaintiff's 
real  namo  was  is  a  matter  of  very  little  consequence,  although  much  was 
attempted  to  be  made  out  of  that  point  upon  the  argument.  The  real 
point  of  the  case  was,  that  he  was  a  member  of  the  crew,  and  was  there- 
fore subject  to  the  provisions  of  the  treaty.  The  captain  alleged  that  he 
had  signed  the  articles  under  the  name  of  Jan  Umlend.  The  plaintiff 
dsnied  it,  and  claimed  his  discharge  solely  upon  the  ground  that  he  had 
not.  The  captain  insisted  that  he  had,  and  refused  to  discharge  him. 
Now,  this  was  a  difference"  between  the  captain  and  the  sailor,  in  the 
sense  in  which  this  word  is  used  in  the  treaty,  and  preciselv  one  of  those 
differences  which  it  was  the  exclusive  province  of  tLe  consul  to 
determine,  and  which  by  the  very  words  of  the  treaty,  are  withdrawn 
from  the  jurisdiction  of  the  courts  or  authorities  of  this  country.  The 
language  of  the  treaty  is,  "  differences  of  every  kind  which  may  arise 
either  at  sea  or  in  port,  and  especiallyin  reference  to  wages,  and  the 
execution  of  miUual  contracU," — Art.  XIII.  It  is  impossible  to  read 
this  treaty  and  to  believe  that  the  high  contracting  powers  intended  to 
leave  to  the  local  tribunals  of  the  country  in  which  their  ships  happened 
for  the  time  to  be  moored,  the  decision  of  questions  arising  between  the 
master  and  sailors  of  those  ships,  in  regard  to  the  construction  or 
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termiDatioQ  of  the  shipping  contracts  made  between  the  sailors  and  the 
vegsek  By  Art.  XI V.  consuls  are  empowered  to  arrest  "  sailors  who 
may  be  guilty  or  aocmed  of  having  deserte<i  said  ships,  for  the  purpoee 
of  sending  them  on  board  or  back  to  their  country,"  and  the  authorities 
of  the  resp3ctive  countries  are  required  to  aid  the  consuls  in  doing  this. 
The  language  of  the  treaty  is  very  strong,  "who  may  1)0  guilty  or  be 
accused  of  having  deserted,"  showing  conclusively  that  the  decision  of 
this  question  is  withdrawn  from  the  foreign  tribunals,  and  is  to  belong 
exclusively  to  the  tribunals  of  the  country  to  which  the  ship  belongs, 
and  it  is  expressly  agreed  between  the  powers  that "  neWier  any  court  nor 
authority  snails  on  any  pretext,  interfere  in  these  differences.**  Under 
this  treaty,  American  ships  in  Grerman  ports  are,  for  all  purposes  affect- 
ing the  internal  order  of  those  ships,  and  the  rights  and  relations  of 
their  officers  and  crews,  American  territory,  and  German  ships  in 
American  ports  are  German  territory,  and  neiUier  can  be  subject  to  the 
laws  or  tribunals  of  the  other.  "  Neither  any  court  nor  authority  shall,  on 
any  pretext,  interfere  in  these  differences."  American  citizens  on  German 
ships  and  (German  citizens  on  American  ships  are,  it  will  be  observed,  by 
the  wise  forecast  of  the  treaty-makers,  carefully  excluded  from  these 
provisions  of  the  treaty.  There  can  be  no  just  ground  of  complaint, 
surely,  that  German  citizens  shall  be  tried  by  German  laws  and  German 
tribunals,  and  Amerioaa  citizens  by  American  laws  and  American 
tribunals.  And  as  to  those  of  other  nationalities,  neither  have  they  any 
reason  to  complain  that  they  are  remitted  to  the  tribunals  of  the  country 
under  whose  nag  they  have  consented  to  serve.  If  German  ship^masters 
in  American  ports,  and  American  ship-masters  in  German  ports,. are  to 
be  subject  to  capiases  and  actions,  and  damages  to  be  assessed  by  the 
tribunals  of  a  loreign  country,  for  complaints  of  insubordination  or 
desertion  made  against  their  crews,  to  their  respective  consuls,  of  what 
avail  is  the  treaty,  and  of  what  value  are  the  privileges  and  immunities 
which  it  secures  to  the  commerce  of  each  of  these  cocintries?  Whether 
the  voyage  for  which  the  plaintiff*  shipped  had  ended  or  not,  being  a 
matter  in  dispute  between  tne  plaintiff*  and  the  master — ^in  the  language 
of  the  treaty,  a  "  difference"  between  them,  wa6  as  much  a  mutter  to  be 
decided  by  a  German  tribunal,  as  the  question,  whether  he  had  been 
guilty  of  insubordination  and  mutiny.  Both  were,,  under  the  treaty, 
cognizable  only  by  the  German  authorities.  The  position  contended  for 
by  the  plaintiff**s  counsel  would  altogether  destroy  the  efficacy  of  the 
treaty,  and  practically  abrogate  its  provisions,  for  if  the  local  tribunals 
are  to  assume  jurisdiction  of  these  disputes,  merely  berause  the  sailor 
when  his  ship  arrives  in  this  port  declares  that  his  contract  is  ended,  it 
id  plain  that  they  will  be  called  upon  to  assume  jurisdiction  of  every 
such  dispute,  for  he  has  onljr  to  say  this,  and  then,  according  to  the 
argument,  the  local  jurisdiction  takes  effect,  and  the  treaty  might  as 
Weil  be  a  piece  of  blank  paper.  If  the  plaintiff*  has  been  injured,  the 
German  courts  are  open  to  him,  but  ours  are  fast  closed  and  barred  by 
the  treaty.  Let  him  settle  his  differences  in  the  courts  of  the  country 
under  whose  flag  he  sailed,  and  to  whose  authority  he  voluntarily  sub- 
jected himsetf.  It  is  impossible  to  maintain  that  the  obligations  of  this 
treaty  are  observed  if  the  courts  of  this  country  are  to  decide  questions 
which,  by  the  treaty,  are  expressly  remitted  to  the  tribunals  of  the  other 
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contracting  party,  and  it  is  equally  impossible  to  say  that  the  rights  and 
immunities  which  are  guaranteed  by  this  treaty  to  the  masters  of  German 
ships  in  American  ports,  are  enforced,  within  the  meaning  of  the  treaty, 
if  their  exercise  of  those  rights  in  the  manner  and  by  the  very  channels 
of  authority  specified  in  the  treaty  is  to  subject  them  to  arrest  and  trial 
in  the  courts  of  this  country.  Few  ship-masters  will  venture  to  claim 
their  rights  under  the  treaty,  or  to  ask  their  consuls  to  have  its  provisions 
enforced,  if  they  are  to  do  so  at  such  a  price.  In  this  very  case  the 
master  was  arrested,  and  the  voyage  might  have  been  broken  up  if  the 
consul  had  not  entered  bail  for  him.  By  Art.  VI.  of  the  Constitution 
of  the  United  States,  treaties  made  under  the  authority  of  the  United 
States,  are  a  part  of  the  supreme  law  of  the  land.  They  are  contracts 
of  the  highest  obligation,  and  are  to  be  enforced  in  such  manner  as  to 
carry  out  the  plain  intention  of  the  parties  and  to  accomplish  the  end 
for  which  they  were  made.  The  eviaent  purpose  of  this  treaty  was  to 
exclude  the  intervention  of  the  local  authorities  in  every  shape  and 
manner  from  all  interference  in  the  disputes  arising  between  the  sailors 
and  officers  of  American  shi^  in  German  waters,  and  those  of  Genran 
ships  in  American  waters.  That  purpose  will  be  altogether  frustrated 
if  the  parties  to  these  disputes  are  to  be  harassed  by  civil  actions  against 
them  while  in  a  foreign  port,  for  matters  which  constitute  an  essential  part 
of  the  dispute  itself.  Of  what  avail  will  it  be  for  the  consul  to  decide 
the  dispute  if  it  is  to  be  reopened  and  tried  by  an  action  in  the  local 
tribunals?  Or,  how  will  such  a  course  of  conduct  comport  with  the 
language  of  the  treaty,  "no  court  or  authority  shall,  on  any  pretext, 
interfere  in  these  differences?"  To  have  permitted  the  jury  in  this  case 
to  decide  whether  the  voyage  for  which  the  plaintiff*  shipped  was  ended, 
would  have  been  to  permit  them  to  decide  the  very  point  of  the  dispute 
between  him  and  the  captain  and  so  to  assume  a  jurisdiction  which  is 
expressly  exclude<l  by  the  treaty.  We  do  not  see  that  the  case  is  altered 
or  that  the  prohibition  of  the  treaty  can  be  avoided  by  changing  the  form 
of  the  proceeding  and  by  transforming  the  party  from  a  defendant  into 
a  plaintiff!  But  it  is  argued  that  because  the  consul  finally  concluded  to 
allow  the  plain tiflT  to  depart,  and  in  answer  to  the  writ  of  habeas  corpus, 
permitted  him  to  go  his  way,  that,  therefore,  the  "difference"  between 
the  captain  and  the  plaintiff*  is  now  to  be  determined  by  a  jury  in  this 
court.  We  cannot  see  that  such  a  result  legitimately  follows  from  the 
action  of  the  consul  in  permitting  the  plaintiff*  to  go  at  large  in  pref- 
erence to  assuming  the  trouble  and  expense  of  sending  him  bacx  to 
Germany  for  trial.  The  rights  and  immunities  of  the  captain,  under 
the  treaty,  cannot  be  in  the  least  degree  impaired  or  diminished  by  that 
circumstance,  for  it  was  one  over  which  he  had  no  control  whatever. 
There  would  be  more  plausibility  in  the  argument  if  the  consul  had 
decided  the  dispute  in  favor  of  the  present  plaintiff*.  But  he  did  no 
such  thing.  On  the  contrary,  when  examined  as  a  witness  in  this  case, 
he  insisted  that  he  had,  in  the  discharge  of  his  duties,  lawfully  arrested 
the  plaintiff*  for  mutiny  and  desertion,  and  maintained  that  he  had  been 
guilty  of  those  acts.  What  the  consul  did  in  response  .to  the  habeas 
corpus  was  simplv  to  release  his  hold  upon  the  plaintiff*,  and  permit  him 
to  go  at  large.  That  act  could  not,  in  our  opinion,  deprive  the  captain  of 
any  right  to  which  he  waa  entitled  under  the  treaty,  and  one  of  those 
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rights  clearly  is,  that  the  difference  which  arose  betwera  himself  and 
the  plaintiff  on  board  of  his  own  ship,  while  in  this  port,  and  which 
iliflTereuce  turns  mainly  upon  the  construction  of  a  contract  for  seaman's 
service  on  board  of  a  German  ship,  sliall  not  be  determined  by  the 
tribunals  of  this  country,  either  in  a  direct  or  indirect  proceeding  brought 
for  that  purpose,  but  by  those  of  his  own  country,    rtule  discharged. 

George  P.  Rich  and  J,  Warren  CouUton^  Esqs.,  for  plaintiff. 

James  Parsons,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  32,  p.  110.] 

Commonwealth  ex  rel,  Jeanette  Greoar  Booth  vs.  Gideon 
Clark,  Register  of  Wills. 

Begisters*  courts  having  been  aboIiRhed  and  "all  their  powers  and  Jnrisdiction  "  hav- 
ing been  transferred  to  the  Orphans'  Court  by  Article  V.,  section  22,  of  the  Constitu- 
tion, it  is  the  duty  of  the  register  when  any  "  disputable  or  difficult  matter  "  arises 
before  him  in  the  probate  of  a  will,  upon  the  request  of  either  part;^,  to  transmit  the 
procMcedings  to  the  0ri>han8'  Court  for  adjudication,  and  this  duty  is  enforceable  bv 
mandamus.  The  right  to  remove  the  proceedings  in  such  case  given  by  the  25tK 
section  of  the  act  of  1832,  is  not  taken  away  by  the  new  Constitution,  but  th<^  Or- 
phans' Court  is  substituted  in  the  place  of  the  Twister's  court 

Motion  for  a  mandamus.  Opinion  delivered  March  20,  1875,  by 
Thayer,  P.  J. — It  appears  by  the  petition  of  the  relator  that  she  is 
the  daughter  of  the  late  Elizabeth  Gregar  (or  Elizalieth  Burns),  who 
died  December  11, 1874 ;  that  immediately  after  the  death  of  her  mother, 
the  relator  entered  a  caveat  in  the  register's  office  against  the  admission 
to  probate  of  any  paper  which  might  be  offered  purporting  to  be  the  last 
will  of  said  Elizabeth ;  that  on  the  16th  December,  1874,  a  paper  writing 
was  offered  to  the  register  for  probate  purporting  to  be  the  last  will  of 
said  Elizabeth,  dated  November  30,  1874,  and  that  thereupon  the  par- 
ties to  the  controversy  proceeded  to  take  testimony  before  the  register, 
in  support  of  and  agamst  the  admission  to  probate  of  said  writing;  that 
oil  the  5th  February,  1875,  while  the  examination  of  witnesses  was  pro- 
ceeding before  the  register,  a  question  bearing  upon  the  matter  in  con- 
troversy was  propounded  by  the  relator's  counsel  to  a  witness  produced 
by  them,  which,  upon  objection  being  made,  the  register  ruled  out.  The 
relator  then,  under  the  25th  section  of  the  act  of  March  15,  1832,  pre- 
sented a  request  in  writing  to  the  register,  requesting  him  to  certify 
"the  disputable  and  difficult  matter  "  to  the  Orpiians*  Court  of  this  county. 
Other  proof  was  then  offered  to  the  register  by  tiic  relator's  counsel, 
which  he  refused  to  receive.  Whereupon  the  relator  renewed  her  re- 
quest that  the  register  would  certify  the  matter  to  the  Orphans'  Court, 
and  at  the  same  time  requested  him  to  issue  his  precept  to  the  Court  of 
Common  Pleas  to  try  the  questions  of  fact  which  she  had  raised,  viz., 
whether  the  said  Elizabeth  was  of  sound  and  disposing  mind  and  mem- 
ory at  the  time  of  making  the  paper  writing  alleged  to  be  her  last  will, 
and  whether  the  said  paper  was  obtained  by  fraud,  imposition  and  undue 
influence,  the  latter  allegation  being  sustained  by  an  affidavit  made  by 
the  relator  at  the  time  of  entering  her  caveat. 

The  register  has  not  complied  with  either  request,  and  on  the  20th 
February,  1875,  he  formally  refused  to  certify  the  matter  to  the  Orphans' 
Court 
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Under  the  decision  of  the  Supreme  Court  in  Qmmonuealth  ex  reL 
Robinson  vs.  Clark  (January  25,  1875,  Legal  Gazette,  February  5, 
1875),  it  was  in  the  discretion  of  the  register  to  comply  with  either  of 
the  two  requests  made  by  the  relator.  Had  he  chosen  to  issue  his  precept 
to  the  Common  Pleas,  compliance  with  the  other  request  would  hare 
been  unnecessary.  But  he  has  complied  with  neither  request  In  (his 
position  of  afiairs,  there  can  be  no  doubt  whatever  that  under  the  law 
as  it  existed  before  the  adoption  of  the  new  Constitution,  it  would  have 
been  the  duty  of  the  register  upon  the  request  of  the  relator,  to  have 
appointed  a  register's  court  for  the  decision  of  the  matter  in  dispute  be- 
tween the  parties,  a  duty  which  this  court  would  have  compelled  him 
to  perform  by  a  writ  of  mandamus;  for  the  25th  section  of  the  act  of 
March  15, 1832,  is  mandatory  and  admits  of  no  discretion  in  the  register 
to  grant  or  refuse  a  register's  court  under  such  circumstances.  It  is  a 
right  secured  by  law  which  the  register  cannot  lawfully  refuse,  and 
which  is  in  no  manner  dependent  upon  his  discretion  :  Commotiweaith 
ex  reL  Winpenny  vs.  Bunn,  21  P.  F.  S.  405.  But  by  the  new  Constitu- 
tion, Art  v.,  section  22,  registers'  courts  are  abolished  and  '*all  tlieir 
powers  and  jurisdiction  "  are  transferred  to  the  Orphans'  Court 

What  then  becomes  of  the  provision  contained  in  the  25th  Fection  of  the 


court  for  the  decision  of  disputable  and  difficult  matters?  Has  that 
provision  ceased  to  be  operative  with  the  abolition  of  the  register's  court, 
and  have  parties  lost  the  rights  secured  to  them  by  that  provision  ?  By 
no  means.  The  Orphans'  Courts,  by  the  express  words  of  the  Constitu- 
tion, and  by  the  act  relating  to  the  organization  of  Orphans'  Courts,  passed 
May  19,  1874,  succeed  to  "a//  the  powers  and  jurisdiction  of  ihe  regiden 
courts'*  This  is  a  part  of  that  power  and  jurisdiction,  and  with  all  the 
other  powers  and  jurisdiction  of  the  registers'  courts,  it  has  passed  to  the 
Orphans'  Courts.  That  which  belon'ged  before  to  the  register's  court, 
belongs  now  to  the  Orphans*  Court.  That  which  the  register's  court 
could  do  and  was  bound  to  do  before,  the  Orphans'  Court  can  do  and  is 
bound  to  do  now.  It  was  not  the  purpose  of  the  Constitution  in  abolish- 
ing the  register's  court,  to  impair  any  riglrt  or  take  away  or  abridge  any 
remedy  provided  by  the  act  of  1832.  The  intention  was  to  provide  a 
new  jurisdiction  which  should  preserve  these  rights  and  administer 
these  remedies.  The  25th  section  of  tho  act  of  1832  has  not,  in  our 
opinion,  been  repealed  by  the  Constitution,  and  if  not,  then  there  is  no 
mode  which  we  can  conceive  of  by  which  its  provisions  can  now  he 
carried  into  effect,  except  by  requiring  the  register  to  submit  to  the 
adjudication  of  the  Orphans'  Court  the  questions  which  before  he  w«h 
required  to  submit  to  the  register's  court  That  he  is  bound  to  do  so  is, 
we  think,  a  necessary  implication  from  the  alteration  made  in  the  law 
by  the  Constitution.  Therefore,  when  any  **  disputable  or  difficult  niattK 
comes  into  controversy  before  the  register,"  relating  to  the  probate  of  • 
will,  it  is  we  think  the  duty  of  this  officer  upon  the  request  of  any  party 
in  interest,  to  remit  the  matter  to  the  Orphans'  Court  for  its  (kcisioo, 
that  being  the  tribunal  which  is  substituted  in  the  place  of  the  register'n 
court  We  entertain  no  doubt  whatever  that  it  was  his  duty  to  have 
done  so  in  this  case.  The  matter  before  him  being  the  validity  of  a 
paper  offereti  for  probate  as  a  will,  which  was  attacked  upon  the  grounil 


act  of  15th  March,  1832,  requiring 
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of  incompetency,  fraud,  and  undue  influence,  and  questions  of  law  arising 
before  him  in  regard  to  the  admissibility  of  evidence,  it  was  his  duty 
upon  the  request  of  either  party  to  have  desisted  from  further  proceed- 
inzs,  and  to  have  sent  the  matter  to  the  Orphans'  Court  tor  adjudication. 

That  the  register  could  not  compel  the  attendance  of  the  witnesses  who 
were  produced  before  him  in  no  manner  touches  the  question.  They 
were  there  ready  with  their  testimony.  It  was  his  duty  to  receive  or 
reject  it,  and  if  either  party  objected  to  his  decision  and  demanded  that 
the  matter  should  be  sent  to  the  Orphans'  Court,  it  was  his  duty  under 
the  act  of  1832  and  the  new  Constitution  to  proceed  no  further  with  it, 
but  to  transmit  it  to  the  Orphans'  Court,  which  the  Constitution  has 
substituted  for  the  register's  court  He  could  not  "appoint"  an  Or- 
phans' Court,  as  he  was  required  by  act  of  1832  to  appoint  a  register's 
court,  but  he  could  perform  the  equivalent  act  which  was  necessary  to 
carry  into  effect  the  new  constitutional  provision,  viz.,  certify  the  proceed* 
iugs  to  the  Orphans'  Court  The  parties  were  at  liberty  to  produce  their 
witnesses  before  the  register  and  to  submit  the  contest  to  his  decision,  for 
what  the  Constitution  has  destroyed  is  not  the  functions  and  duties  of 
the  register,  but  those  appertaining  to  the  register's  court  But  if  at 
any  time  during  the  progress  of  the  proceedings  they  became  dissatisfied 
with  his  ruling  and  demanded  that  the  controversy  should  be  sent  into 
the  Orphans'  Court,  we  cannot  understand  upon  what  grounds  the  regis- 
ter could  lawfully  refuse  to  do  so,  or  how  that  court  could  refuse  the 
iurisdiction  imposed  upon  it  by  the  Constitution.  There  is  therefore 
here  a  specific  legal  right,  and  one,  it  seems,  without  any  other  adequate 
1^1  remedy  for  its  enforcement  than  that  which  the  relator  prays  for. 

In  view  of  that  clause  of  the  Constitution  which  makes  the  register  of 
wills  clerk  of  the  Orphans'  Court,  and  declares  that  he  shall  be  subject 
to  its  directions  in  matters  pertaining  to  his  office,  although  we  do  not 
regard  it  as  ousting  the  jurisdiction  in  mandamus  conferred  upon  tho 
Courts  of  Comtnon  Pleas  by  the  act  of  14th  June,  1833,  nevertheless, 
we  should  feel  strongly  inclined  in  the  ex^cise  of  that  discretion  which 
may  oflen  justly  influence  the  allowance  of  this  writ,  to  refuse  the  writ 
of  mandamus  and  to  remit  the  relator  to  the  Orphans'  Court  for  redress, 
if  the  relator  had  not  previously  sought  a  remedy  in  that  court  But 
inasmuch  as  she  has  heretofore  made  application  to  that  court  for  an 
order  upon  the  register  to  certify  these  proceedings  to  the  Orphans'  - 
Court,  and  has  been  refused  upon  grounds  which  were  satisfactory  to 
that  courts  and  which  it  is  no  part  of  our  duty  to  inquire  into«  it  is 
manifest  that  if  we  refuse  the  writ  she  will  be  absolutely  without  remedy, 
although  possessed  of  an  indubitable  right  Under  such  circumstances  it 
appears  to  us  that  the  writ  of  mandamus  is  demandable  of  common  right 
Therefore  it  is  considered  that  a  writ  of  alternative  mandamus  be 
awarded  against  the  said  Gideon  Clark,  register  of  wills,  commanding 
him  to  certify  the  said  paper  offered  for  probate  as  the  last  will  of  Eliza- 
beth Burns,  together  with  the  testimony  and  all  proceedings  had  before 
him  relating  to  the  same,  to  the  Orphans'  Court,  and  that  the  said  writ 
be  returnable  on  the  first  Monday  of  April,  1875. 

Idchael  Arnold,  £sq.,  and  Hon.  Richard  Vaux,  for  petitioner  and 
relalx>r. 

C.  H.  Sideboiham,  Esq.,  and  Hon.  F.  Carroll  Brewder,  contra. 
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[Leg.  Int.,  Vol.  32,  p.  117.] 

Cabada  v8.  De  Jongh  et  al. 

A  merchaut  agreed  to  accept  bills  drawn  by  his  correspondent  to  the  amonnt  of  two- 
thirds  of  the  value  of  an  intended  shipment.  The  vessel  and  careo  were  lost,  aod  the 
consignees  were  authorised  by  all  parties  in  interest  to  settle  with  the  insurance  com- 
pany for  two-thirds  of  their  claim.  The  consignors  having  drawn  in  excen  of  the 
amount  agreed,  and  the  insurance  money  being  conseq^uently  insufficient  to  par  all 
the  drafts,  the  court  held  that  they  ought  to  be  paid  in  full  in  the  order  in  which 
they  were  presented,  until  the  funa  was  exhausted. 

Id  equity.    Sur  exceptions  to  master's  report. 

L.  S.  De  Jongh  was  a  resident  of  the  town  of  Gibara,  in  the  island  of 
Cuba.  On  December  9,  1872,  the  firm  of  Latasa  &  Co.,  New  York, 
despatched  the  schooner  "  Ernest  and  Marie/'  loaded  with  a  cargo,  con- 
signed to  De  Jongh,  at  Gibara.  De  Jongh  wrote  to  Latasa  &  Co,,  that 
he  would  pay  for  the  cargo  sent  him  either  by  a  return  shipment,  if  he 
sent  the  schooner  back  to  New  York,  or  by  drafts  if  he  should  send  her 
to  Philadelphia.  While  the  schooner  was  still  on  her  way  from  New 
York  to  Cuoa,  De  Jongh  wrote  to  plaiutifis  to  inquire  upon  what  terms 
they  would  consent  to  receive  a  consign mept  of  sugar  and  molasses  from 
him  by  the  same  vessel ;  and,  receiving  a  satisfactory  answer,  that  they 
would  allow  him  to  draw  on  them  for  two-thirds  of  the  consignment  on 
sending  them  shipping  documents,  he  wrote  them  on  January  21, 1873, 
that  he  had  determined  to  despatch  the  "  Ernest  and  Marie  '^  to  theh* 
charge  with  a  mixed  cargo — not  sugar  and  molasses,  as  he  had  at  first 
proposed,  but  composed  mainly  of  tobacco.  This  letter  enclosed  the 
charter-party  of  the  schooner;  but  the  bills  of  lading,  etc.,  showing  the 
value  of  the  consignment,  were  sent  in  a  subsequent  letter.  This  con- 
signment, and  the  correspondence  and  drafts  which  followed  it,  were  the 
only  business  transactions  plaintifis  ever  had  with  De  Jongh.  In  the 
letter  of  January  21,  he  informed  plaintiffs  that  he  had  drawn  upon 
them  for  $10,000,  in  favor  of  Demestre  &  Co.,  and  of  his  intention  to 
send  another  draft  on  account,  of  the  cargo.  In  a  letter  of  January  29, 
1873,  he  informs  plainti^  of  two  more  drafts  drawn  by  him  upon  them, 
one  for  $7,000,  in  favor  of  Latasa  &  Co.,  of  New  York,  and  the  other 
for  $2,000.  in  favor  of  E.  Churchill  &  Co.,  Portland,  both  drawn  on  the 
credit  of  the  consignment. 

•  None  of  these  letters  reached  plaintiffs  before  February  15,  1873,  all 
three  of  them  being  post-marked  in  New  York  on  that  day. 

Th^  value  of  the  cargo,  as  appeared  by  the  bills  of  lading,  was 
$30,656.35.  and  the  three  drafts  aggregated  $19,000,  very  nearly  the 
two-thirds  which  plaintiflfs  had  authorizeil  him  to  draw  for. 

In  the  meantime  the  $10,000  draft  had  been  negotiated  by  Demestre 
&  Co.,  and  had  been  presented  to  plaintiffs  in  Philadelphia  for  accept- 
ance on  February  4,  1873.  Of  course,  acceptance  was  refused,  as  plain- 
tiffs had  not  then  received  advice  of  the  sailing  of  the  "  Ernest  and 
Marie."  nor  had  they  received  shipping  documents,  and  on  that  same  day 
the  draft  was  protested  for  non-acceptance. 

The  first  information  which  plaintiff)  received  of  the  sailinjf  of  the 
schooner  was  a  letter  from  the  captain,  dated  at  Jacksonville.  Florida, 
apprising  them  of  the  total  loss  t)f  the  vessel  and  cargo  at  sea.  This 
letter  was  dated  February  10, 1873. 
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The  plaiutiffs  had  iu  force  at  the  time  an  open  policy  of  insurance, 
issued  by  the  Insurance  Company  of  North  America,  whereby  all  car- 
goes consigned  to  them  from  the  West  Indies  were  insured  at  their  in- 
voice value,  with  ten  per  cent,  added.  They  immediately  claimed  the 
amount  of  loss  from  the  insurance  company,  and  took  steps  to  prosecute 
the  claim  with  effect,  as  the  company,  under  the  circumstances,  declined 
to  make  payment 

Oil  the  lit  of  January,  1873,  Latasa  &  Co.  were  merged  in  the  Com- 
mercial Warehouse  Cojnpany  of  New  York^  and  the  draft  of  $7,000, 
dated  January  29,  1873,  at  sixty  days,  of  which  plaintiffs  were  advised 
by  Dd  Joiigh  in  letter  of  that  date,  was  drawn  by  him  upon  plaintiffi  in 
favor  of  the  Commercial  Warehouse  Company.  This  draft,  and  also 
that  of  82,000  (same  date),  at  sixty  days,  in  favor  of  E.  Churchill  &  Co., 
of  Portland,  were  presented  for  acceptance  February  17,  1873,  after 
plaintiffs  had  received  Da  Jongh*s  advices  and  shipping  documents,  and 
also  had  received  the  captain's  letter  from  Florida ;  and  acceptance  was 
declined,  but  plaintiffs  wrote  to  the  holders  that  they  would  take  care 
of  those  drafts  when  they  collected  the  amount  due  from  the  insurance 
comp-iny. 

Th3  Commercial  Warehouse  Company  received  from  plaintiff's  a  con- 
ditional acceptance  of  their  draft, payable  only  when  in  funds  from 
the  insurance  on  cargo  of  the 'Ernest  and  Marie,'  February  19, 1873." 
Afterwards  they  caused  it  to  be  protested  for  non-acceptance,  as  they 
aver,  for  greater  security."  Churchill  caused  their  draft  to  be  protested 
for  non-acceptance  February  25,  1873. 

On  the  19th  of  February,  1873,  the  Commercial  Warehouse  Company 
commenced  an  action  by  foreign  attachment  against  De  Jongh,  defend- 
ant, and  E.  F.  Cabada  &  Co.  present  plaintiffs),  garnishees,  which  writ 
was  served  on  said  garnishees  February  20, 1873. 

On  the  5th  of  March,  1873,  D3  Jongh,  in  answer  to  a  request  from 
Latasa  A  Co.,  S3nt  them  a  draft  of  that  date,  drawn  by  him  on  plaintiff^ 
for  $1,000,  at  thirty  days,  to  the  order  of  the  Commercial  Warehouse 
Company,  on  account  of  consignment  "  Ernest  and  Marie,"  which  was 

f»res3nted  for  acceptance  March  19,  1873,  and  acceptetl  conditionally, 
ike  the  previous  oue,  and  protested  for  non-acceptance.  A  draft  for 
$1,000,  dated  April  7,  1873,  in  favor  of  the  same  party,  was  treated  in 
the  same  way.    The  drafts  thus  amounted  in  all  to  $24,000. 

The  drawer  (who  had  become  insolvent)  and  the  holders  of  these 
drafts  consented  that  the  plaintiffs  should  compromise  their  claim  against 
the  insurance  company  upon  receiving  from  the  company  the  sum  of 
$20,000,  without  prejudice  to  Uieir  alleged  rights  to  priority  of  payment, 
and  this  settlement  was  accordingly  made.  The  funds  thus  placed  in 
the  hands  of  the  plaintiffs,  being  insufficient  to  pay  all  the  holders  in 
full,  and  no  agreement  being  reached  as  to  a  distribution  (for  each 
claimed  a  right  of  priority),  the  plaintiffs  filed  this  bill  of  interpleader 
against  all  the  holders  as  defendants,  in  order  that  it  might  be  deter- 
mined in  what  order  of  precedence  the  drafts  should  be  paid. 

The  billeles  del  banco  Espanol,  mentioned  in  the  opinion  as  due  by  De 
Jongh  to  Demestre  &  Co.,  were  charged  to  the  former  on  the  books  of 
the  latter,  on  April  19, 1873,  in  consequence  of  the  draft  for  $10,000  not 
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being  accepted,  the  amount  being  adjusted  according  to  the  difference  in 
the  market  value  of  United  States  and  Cuban  currency  at  that  time. 

Opinion  delivered  March  13, 1875,  by 

Thayer,  P.  J. — ^The  hcts  out  of  which  the  present  litigation  arises 
are  stated  with  so  much  particularity  of  detail  by  the  master,  that  it  is 
unnecessary  to  recapitulate  them  here.  It  is  sufficient  to  say  that  upon 
a  careful  consideration  of  the  facts  and  of  the  principles  of  law  which 
are  to  be  applied  to  them  in  determining  the  rights  of  the  several  claim- 
ants, we  are  of  opinion : 

1.  That  the  bills  drawn  by  De  Jongh  upon  Cabada  &  Co.  did  not 
alone  and  praprio  vigore  amount  to  an  appropriation  of  the  proceeds  of 
tlie  careo  in  the  hands  of  Cabada  &  G). 

2.  That  the  conditional  acceptances  were,  a%  iveh,  of  no  avail  in 
consequence  of  the  protest  of  the  drafts  mnde  by  the  holders. 

3.  We  are  by  no  means  clear  that  the  evidence  does  not  show  an 
equitable  assignment  of  so  much  of  the  fund  derived  from  the  insurance 
on  the  cargo  as  is  necessary  to  pay  the  real  amount  of  the  indebtcdnen 
of  De  Jongh  to  Demestre  &  dr.,  upon  the  draft  for  $10,000,  his  in- 
debtedness to  the  Commercial  Warehouse  Company  upon  the  diafl  for 
$7,000,  and  to  Churchill  &  Co.  upon  the  draft  lor  $2,0€0,  ii^n^much  as 
It  dearly  appears  that,  notwithstanding  the  protests  of  thae  drafls, 
Cabada  &  G).  promised  both  De  Jongh  and  the  payees  of  these  drslts 
that  they  would  apply  the  money  to  be  received  in  m  the  cargo,  or  the 
insurance,  to  the  liquidation  of  these  d(  btF.  This  appiars  by  the  lettds 
of  Cabada  to  De  Jongh  of  February  12,  1873,  and  Fcbrusiy  19, 1673, 
of  Cabada  to  Churchill,  February  18,  3873,  ard  in  other  j  aite  of  the 
correspondence,  especially  in  that  between  Cabada  and  Ctlallcs.  A 
promise  by  Cabada  &  Co.  to  De  Jon^h  to  apply  the  car^o,  or  the  pio- 
eeeds  of  the  insurance  upon  it,  to  the  liquidation  of  his  indtbtcdiic^s  to 
these  parties,  acquiesced  in  by  De  Jongh,  and  communicated  to  and 
accepted  by  the  parties  themselves,  would  Fccm  to  contain  all  the  necee- 
tory  requisites  of  a  good  equitable  assignment.  These  pr<  miscs  were 
also  in  fulfilment  of  the  originol  purpose  of  De  Jongh,  tne  consignor, 
that  the  cargo  should  be  firht  appHea  to  the  payment  of  these  debtF. 
However  this  may  be,  the  decision  of  the  master  may  well  be  sustained, 
upon  the  ground  upon  which  he  has  placed  it,  viz.,  that  upon  the  facts 
proved  a  right  of  priority  of  payment  springs  frcm  the  liability  of 
Oabada  ft  (>>.  to  De  Jongh,  upon  the  promises  made  by  them  to  him 
to  pay  these  drafts  out  of  the  cargo  or  its  proceeds,  and  their  right  to 
be  discharged  from  their  liability  upon  these  promises  by  applying  the 
proceeds  to  the  payment  of  these  drafts.  It  is  to  be  noted  that  although 
Cabada  &  Co.  refused  to  accept  the  drafts  in  consequence  of  the  non- 
arrival  of  the  cargo  and  shipping  papers,  yet  their  letters  of  February 
12  and  February  19,  1873,  contain  distinct  promises  to  De  Jongh  to 
pay  the  drafts  out  of  the  cargo  or  the  insurance  upon  it  as  soon  as 
received. 

4.  "that  the  promise  of  De  Jongh  to  Latasa  A  Co.,  contained  in  his 
letter  to  them  of  November  5, 1872,  to  reimburse  them  for  goods  shipped 
to  him  "  by  a  return  shipment  or  drafts  "  was  neither  a  l^al  nor  equit- 
able assignment  to  them  of  the  cargo  of  the  ^  Ernest  and  Marie/  or 
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its  proceeds,  and  gives  them  no  equitable  lien  upon  the  proceeds  in  the 
kanda  of  Cabada  &  Go. 

5.  That  the  Commercial  Warehouse  Company  obtained  no  right  of 
priority  over  Demestre  &  Co.  or  Churchill  &  Co.,  by  kmson  of  their 
attachment  against  De  Jough,  of  February  19,  1874,  inasmuch  as  Ca- 
bada A  Co.'s  liability  to  De  Jongh  was  at  that  time  fixed  by  the 
promises  made  to  him  to  apply  the  proceeds  of  the  cargo  to  the  bills 
drawD  by  him. 

6.  That  the  substituted  cargo  or  its  proceeds  having  been  received 
upon  the  same  terms  and  under  the  same  agreement  to  which  the  original 
oargo  was  subject,  the  liability  of  Cabada  &  Co.  to  De  Jongh  upon  tlieir 
promises  contained  in  the  letters  of  January  8,  February  12,  aud  Feb- 
ruary 19, 1873,  is  the  same  as  if  the  fund  in  court  had  been  derived  from 
the  cargo  which  was  originally  agreed  to  be  sent. 

7.  That  the  evidence  shows  that  three  only  of  the  drafts  were  drawn 
in  pursuance  of  the  authority  and  agreement  contained  in  the  letter 
of  January  8,  1873,  viz.,  Demestre  &  Co.'s  draft  for  $10,000,  the 
Commercial  Warehouse  Company's  draft  for  $7,000,  and  Churchill  & 
Co/s  draft  for  $2,000. 

8.  That  the  amount  to  be  paid  to  the  holders  of  these  drafts  is  cor- 
rectly measured  by  the  exteut  of  Cabada  &  Co.'s  liability  to  De  Jongh 
upon  their  promises  to  pay  them,  and  that  this  liability  is  represented 
not  by  the  ^Euse  of  the  drafts,  but  by  the  extent  of  the  indebtedness  of 
De  Jongh  to  the  holders  of  them. 

9.  That  the  indebtedness  of  De  Jongh  to  Demestre  &  Co.  is  the 
value  in  United  States  currency  of  the  bUletea  del  banco  Espanol  which 
De  Jongh  owed  them  on  the  19th  April,  1873. 

The  exceptions  are  therefore  dismissed..  The  report  of  the  master  is 
eonfirraed  and  distribution  is  decreed  accordingly. 

Oeorge  L.  Orawford,  Esq.,  and  Hon.  Benjamin  Harris  Brewster,  for 
Commercial  Warehouse  0)mpany  and  De  Jongh. 

Oraham  Calvert  and  John  Fallon,  Esqs.,  ^r  Demestre  &  Co.  aud 
Churchill  &  Co. 

[Leg.  Int.,  Vol.  32,  p.  230.] 

The  City  of  Philadelphia  vs,  Esau.   Same  vs,  Collum. 

L  Under  the  act  of  lUh  of  March,  1846,  material  aTerments  contained  in  the  manfoi* 

pal  claim  filed  are  pnma  facie  evidence  of  the  things  averred. 
2.  CUy  vs.  ReUlyt  10  S.  407,  distinguished  from  this  case. 

Rule  for  a  new  trial.  Opinion  delivered  June  26,  1875,  by 
.  Thayer,  P.  J. — These  suits  were  founded  upon  municipal  claims  for 
macadamizing  Mill  street,  in  Germantown,  in  front  of  property  owned 
by  the  defendants,  which  claims  were  filed  under  the  provisions  of  the 
act  of  24th  March,  1870,  establishing  a  separate  highway  department 
for  the  Twenty-second  ward  of  the  city  of  Philadelphia.  The  act  author- 
ized such  work  to  be  done  only  upon  a  petition  to  the  superintendents 
by  a  majority  of  the  owners  of  property  fronting  on  the  improvement 
to  be  made.  The  defendant'*,  among  other  pleas,  pleaded  that  the  work 
set  forth  in  the  claim  filed  was  not  petitioned  for  by  a  majority  of  the 
owners  of  property  fronting  on  Mill  street,  and  an  issue  of  fact  was 
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joined  upon  this  plea.    Upon  the  trial  the  onlj  evidence  given  by  the 
plaintiflTs  to  sustain  this  issue  was  the  claim  filed,  which  was  put  in  evi- 
dence, and  contained  a  distinct  allegation  that  the  macadamizing  of  the 
road  had  "  been  duly  petitioned  for  by  a  majority  of  the  owners  of  prop- 
erty fronting  on  said  Mill  street,  within  the  space  or  distance  macadamized." 
The  defendants  maintain  that  it  was  incumbent  on  the  plaintiffi  to  give 
other  evidence  than  the  claim  filed,  in  order  to  sustain  the  issue,  and 
they  rely  upon  The  City  vs.  Beilly,  10  Smith,  467.  In  The  OUy  vs.  Beilfy, 
one  of  the  issues  was,  whether  the  contractor  had  been  selected  by  a 
majority  of  the  property-owners,  a  point  which*  it  was  necessary  to  estab- 
lish in  order  to  enable  the  plaintiff*  to  recover.    The  defendant  filed  a 
special  plea  denying  that  the  contractor  was  so  selected,  and  the  plain- 
tiff having  taken  Issue  upon  it,  the  point  ruled  was,  that  it  was  a  mate- 
rial issue  and  that  the  burthen  of  proving  it  lay  upon  the  plaiotifiT.  As 
it  was  not  proved  in  any  way,  it  was  held  that  the  judgment  was  properly 
entered  for  the  defendant  upon  the  point  reserved.   We  have  examined 
the  record  in  the  case  of  The  City  vs.  Reilly^  and  it  shows  that  in  the 
claim  which  was  put  in  evidence  by  the  plaintiff  in  that  case,  there  was 
no  averment  of  the  fact  that  the  contractor  had  been  selected  by  a  ma- 
jority of  the  property-owners.    There  was  therefore  no  evidenc^  what- 
ever, either  in  the  claim  filed  or  out  of  it,  to  prove  a  fact  essential  to 
the  plaintifi*'s  case,  and  the  burthen  of  proving  which  he  had  taken  upon 
himself.    The  act  of  March  11,  1846  (Purdon,  1089),  enacts  that  such 
claims  *'may  in  suits  thereon  be  read  in  evidence  of  the  facts  therein 
set  forth."    Accordingly,  it  has  been  uniformly  held  since  the  passage 
of  that  act,  that  such  claims,  when  put  in  evidence,  vlt^  prima  facie,  but 
not  conclusive  evidence  of  the  facts  set  forth  in  them  :  Northern  lAher- 
ties  vs.  St,  John's  Church,  1  Harris,  104;  City  vs.  Burgin,  14  Wright, 
545 ;  5  Philada.  Rep.  84 ;  BHnton  vs.  Perry,  1  Philada.  Rep.  438.  ne 
City  vs.  Beilly  is  no  authority  to  overthrow  these  decisions  (which 
indeed  cannot  be  overthrown  without  nullifying  the  act  of  assem- 
bly), because,  in  Tlie  Ciiy  vs.  Beilly,  the  claim  put  in  evidence  con- 
tained no  averment  whatever  of  the  fact  which  the  plaintiff*  was  bound 
to  prove.    In  the  present  case,  however,  there  is  in  the  claim  put  in 
evidence  a  full  and  distinct  allegation  of  the  fact  which  was  put  in 
issue,  and  we  think  the  jury  were  therefore  properly  instructed  that 
the  claim  was  prima  fade  evidence  that  the  improvement  ordered  by 
the  superintendents  of  highways  of  the  Twenty-second  ward  had  been 
petitioned  for  by  a  majority  of  the  property-owners,  and  that  upon 
this  prima  facie  case  being  made  out  the  burthen  of  overcoming  it 
by  contrary  proofs  was  shifted  to  the  defendants. 

Rightly  understood,  therefore,  there  is  no  conflict  between  the  ruling 
in  this  case  and  that  which  was  made  in  The  City  vs.  Beilly, 

Edwin  S.  Dixon  and  Charles  E.  Monis,  Esqs.,  for  plaintiff. 

Louis  D.  Vail,  Esq.,  for  defendant 
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[Leg.  Int,  Vol.  32,  p.  239.] 
BlANCHABD  V8.  Reyburn. 

1.  To  enable  a  private  person  to  maiatain  a  bill  in  equity  for  the  prevention  or  remedy 

of  a  public  nuisance,  he  must  show  that  he  will  sustain  a  private  injury,  separable 
from  and  in  addition  to  the  public  inconvenience. 

2.  Equity  will  not  enjoin  against  merely  fanciful  inconveniences,  but  only  against 

such  injuries  or  inconveniences  as  naturally  interfere  with  the  ordinary  comfort, 
physically,  of  human  existence. 

Sur  motioD  for  a  preliminary  injuuction.  Opinion  delivered  June 
26,  1875,  by 

Thayer,  P.  J. — The  plaintiff  is  the  owner  of  a  dwelling-house  and 
lot,  situate  on  the  south  side  of  Spring  Garden  street,  at  the  distance  of 
seventy-five  feet  eastward  from  the  east  side  of  Nineteenth  street.  The 
defendant  is  the  owner  of  a  lot  of  ground,  situate  at  the  southeast  corner 
of  Nineteenth  and  Spring  Garden  streets,  upon  which  he  is  now  erecting 
a  dwelling-house.  The  pluintifl*  complains  that  the  defendant  has  com- 
menced, and  is  about  to  construct,  a  bay  window,  which  will  extend 
about  four  feet  nine  inches  over  the  lawful  building  line  of  the  street 
into  the  highway;  that  this  structure  will  be  a  public  nuisance,  and  will 
also  greatly  annoy  and  injure  the  plaintiff  in  the  enjoyment  of  his  prop- 
erty by  impeding  the  free  passage  of  light  and  air  to  his  premises  and 
by  obstructing  the  view  therefrom  upon  the  public  highway.  He  seeks, 
therefore,  by  the  present  motion,  to  enjoin  the  defendant  from  erecting 
the  said  bay  window. 

It  appears  by  the  ex  parte  affidavits  which  were  read  on  the  hearing 
of  this  motion  and  by  the  city  ordinances  that  the  width  of  Spring  Gar- 
den street,  from  house  to  house,  is  120  feet,  and  the  distance  from  the 
curb  to  the  house  line,  on  each  side  of  the  street,  is  thirty-five  feet.  By 
ordinance  of  April  28,  1860,  the  footways  of  Spring  Garden  street,  west 
of  Broad  street,  were  to  be  thirty-five  feet  wide,  but  this  must  be  regarded 
as  having  been  essentially  modified  by  the  ordinance  of  April  23,  1864, 
the  12th  section  of  which,  by  a  clear  implication,  permits  the  enclosure 
of  spaces  in  front  of  the  houses,  provided  they  do  not  reduce  the  foot- 
way to  a  width  of  less  than  sixteen  feet.  Under  this  implied  license 
sixteen  feet  of  the  thirty-five  feet  mentioned,  in  front  of  the  house  line, 
have  been  enclosed  by  the  owners  of  property  on  the  street  by  iron  rail- 
ings for  the  purpose  of  making  small  yards,  or  flower  gardens.  A  clear 
space  of  nineteen  feet  b  thus  left  for  a  footway,  outside  of  the  enclosed 
plots,  which  is  three  feet  more  than  the  space  reqnired  to  be  left  for  the 
purpose  by  the  ordinance.  All  the  houses  on  Spring  Garden  street, 
from  Seventeenth  street  to  Twenty-third  street,  and  beyond,  on  both 
sides  of  the  street,  including  the  plaintiff's,  have  these  enclosed  yards  or 
gardens  in  front  of  them.  They  are  generally  sodded  and  planted  with 
flowers.  Many  of  them  are  ornamented  with  fountains,  vases,  and 
other  works  of  art,  and  they  add  much  to  the  beauty  of  the  street.  The 
bay  window,  which  the  defendant  proposes  to  erect,  is  within  one  of  these 
enclosures,  and  so  does  not  obtrude  upon,  or  in  any  manner  whatsoever 
obstruct,  the  footway  of  the  street.  No  person  has  a  right  of  passage 
there,  and  the  use  of  the  street  as  a  highway  by  the  public  is  in  no 
manner  impaired  or  injured  thereby. 
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The  plaintiff  alleges  that  the  proposed  erection  is  contrary  to  law; 
that  it  is  an  encroachment  upon  the  public  highway — a  pourpresture — 
and  so  a  public  nuisance;  and,  in  addition  to  this,  that  it  is  an  injury  to 
his  private  property.  To  maintain  the  former  proposition,  he  relies 
upon  the  ordmance  of  Bepteraber  23,  1864,  which  declares  that  it  shall 
be  a  nuisance  "  to  project  any  bulk  window  more  than  one  foot  into  the 
footway  beyond  the  building  line/'  or  ''to  place  or  maintain  any  oellar- 
door,  porch,  or  steps,  which  shall  extend  more  than  four  feet  six  inches 
into  any  footway  of  any  street,  etc.,"  "or  to  make  any  other  CDcroach- 
ment  on  any  footway  of  the  city,  except  as  therein  allowed."  The  penalty 
for  the  violation  of  these  provisions  is  a  fine  of  two  dollars,  to  be  recovered 
at  the  suit  of  the  city  of  Philadelphia.  The  acts  under  which  this  ordi- 
nance was  passed  are  the  act  of  18th  of  February,  1769  (1  SmL  L.  301), 
and  the  act  of  16th  of  April,  1838  (1  P.  L.  606). 

Now  it  is  obvious  that  the  proposed  erection  will  not  extend  into  the 
footway  at  all,  and  so  docs  not,  in  any  respect,  abridge  the  plaintiff's 
right  of  passage  along  the  street,  or  that  of  the  public,  for  the  pubUc 
have  no  right  of  passage  over  the  ground  which  is  contained  within  the 
enclosures.  The  right  to  enclose  necessarily  implies  that  the  public  are 
to  be  excluded  from  usipg  the  parts  enclosea  as  a  highway.  We  do  not 
mean  to  decide  that  the  owners  of  property  in  this  locality  have  a  right 
to  advance  the  frouts  of  their  houses,  so  as  to  embrace  the  ground  which 
they  were  licensed  to  enclose,  which,  in  our  opinion,  would  be  a  bold 
assumption,  or  that  they  have  any  right  to  build  upon  the  space  allotted 
to  the  enclosures.  All  that  wc  decide  is,  that  neither  the  plaintiff  nor  the 
public  have  any  right  of  passage  over  the  ground  enclosed,  and  tliat 
therefore  the  plaintiff's  allegation  in  his  bill,  that  the  proposed  hay  win- 
dow will  extend  into  the  public  highway,  is  not  maintained.  Whether 
the  defendant,  by  the  character  of  the  structure  which  he  is  about  to 
erect,  will  exceed  the  limits  of  his  lawful  righ%  as  between  him  and  the 
city,  or  the  public,  is  a  question  which  we  may  well  leave  to  be  deter- 
mined when  it  is  brought  before  us  by  proper  proceedings  on  the  part 
of  the  city  or  the  public. 

The  owners  of  property  on  Spring  Garden  street  seem  to  have  acted 
under  the  belief  that  by  erecting  bay  windows  within  the  enclosures  they 
were  not  encroaching  upon  anv  public  right.  In  the  square  below  that 
in  which  the  defendant's  lot  is  situated,  there  are  seven  or  eight  such 
windows,  and  several  in  the  square  above.  The  same  is  to  be  observed 
on  Broad  street,  on  Green  street,  and  in  many  other  parts  of  the  city, 
where  enclosures  have  been  permitted  in  front  of  the  dwellings  by  the 
public  authorities.  The  plaintiff  himself  has  steps  to  his  house,  witliin 
iiis  enclosure,  extending  eight  feet  beyond  the  building  line,  which  is 
three  feet  six  inches  in  excess  of  his  riffht,  as  he  now  expounds  it,  and  a 
balustrade  extending  three  feet  beyond  the  line.  Not  that  the  argument 
of  tu  quoque  ought  to  have  much  weight  in  deciding  such  a  question  as 
this;  nevertheless  the  plaintiff's  own  conduct  seems  to  be  in  accord  with 
the  views  upon  which  the  defendant  and  other  property-owners  in  this 
locality  have  proceeded  in  making  improvements  upon  their  property. 

Whether  bay  windows  and  other  similar  ornamental  and  c<mvenient 
appendages,  which  it  is  the  common  practice  to  erect  within  these 
enclosures,  are  a  technical  violation  of  the  letter  of  the  city  ordinances,  is 
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a  question  which  we  will  decide  when  it  is  properly  before  us  between 
proper  parties.  All  that  we  decide  at  present  .is,  that  the  plaintiff's 
allegation  in  his  bill,  that  the  defendant's  bay  window  will  invade  the 
public  highway,  and  will  on  that  accobnt  be  u  public  nuisance,  is  not 
sustained. 

But  it  is  necessary,  in  order  to  entitle  the  plaintiff  to  the  extraordi- 
nary remedy  by  injunction,  that  he  shall  show  more  than  an  injury  to 
the  general  public.  Public  injuries  of  this  nature,  it  it  be  a  public 
injury,  are  not  redressed  at  the  suit  of  private  individuals,  for  that 
would  be  to  expose  a  man  to  an  infinite  multitude  of  lawsuits.  A  party 
cannot  employ  civil  process  in  a  private  suit  to  punish  public  wrongs. 
The  State  or  city  authorities  are  the  proper  persons  to  set  on  foot  such 
proceedings.  The  plaintiff,  in  order  to  entitle  himself  to  the  writ  of 
injunction,  must  show  that  he  is  about  to  suffer  a  private  injury  over 
and  above  the  general  prejudice  which  may  result  to  the  public:  Spitr' 
hawk  vs.  ne  Imion  Passenger  Railway  Corhpany,  4  Smith,  401 ;  Spencer 
TB.  London  and  Birmingham  Raihroad  Company,  8  Sim.  193;  Ilaines 
vs.  Taylor,  10  Beavan  75;  Walter  vs.  Selfe,  20  Law  Jour.,  Rep.  N.  S. 
Chancery,  433;  Mitford's  Pleadings,  168;  2  Story's  Equity,  §  924. 
Courts  of  equity  will  sometimes  interfere  by  injunction  to  restrain  the 
erection  of  buildings  in  violation  of  private  contracts,  covenants,  and 
conditions  between  parties  and  their  privies.  Such  were  the  cases  of 
Pennsylvania  Railroad  Company  vs.  PiUsburgh  Grain  Elevator  Company, 
14  Wright,  509 ;  Clark  vs,  MaHin,  13  Wright,  290 ;  but  never  to  settle 
a  public  controversy  at  the  suit  of  private  individuals.  It  was  necessary, 
therefore,  that  the  plaintiff,  in  order  to  succeed  upon  the  present  motion, 
should  establish  the  fact  beyond  all  reasonable  doubt,  that  he  would 
himself  sustain  a  private  injury,  separable  from  and  in  addition  to  the 
public  inconvenience.  In  the  attempt  to  do  this  he  has  totally  failed. 
We  arc  satisfied  by  the  affidavits  of  many  highly  respectable  witnesses, 
including  adjoining  residents,  neighbors,  architects,  builders,  and  public 
officials,  that  the  injury  which  the  plaintiff  apprehends  from  the  bay 
window  is  altogether  imaginary.  It  is  over  sixty  feet  from  his  front 
door,  and  separated  from  him  by  another  dwelling-house.  It  cannot 
possibly  darken  his  windows,  or  obstruct  the  passage  of  air  to  his 
dwelling.  It  cannot  intercept  the  sunshine  or  the  starlight.  It  will  not 
be  visible  to  any  person  sitting  at  any  window  of  the  plaintiff's  house. 
A  mocking-bird  in  a  cage  would,  to  some  people,  be  a  much  niorn 
serious  annoyance  than  any  which  the  plaintiff  can  possibly  experience 
from  the  bay  window.  The  question  to  be  determined  in  all  ^uch  eases 
as  this,  is  that  which  was  very  well  stated  by  Vice-Chancel  lor  Knight 
Bruce,  in  the  case  of  Walter  vs.  Selfe,  viz.,  **Can  the  inconvenience  toni- 
plained  of  be  considered  in  fact  as  more  than  fanciful?  Is  it  one  of 
mere  delicacy  or  fastidiousness,  or  is  it  an  inconvenience  naturally  inter- 
fering with  the  ordinary  comfort,  physically,  of  human  existence;  not 
merely  according  to  elegant  or  dainty  modes  of  living,  but  according  to 
plain,  simple,  and  sober  notions  among  English  people?"  Upon  this 
point  the  evidence  is  against  the  plaintiff.  We  find  no  reiison  whatever 
for  believing  that  the  intended  structure  will  materially  interiere  with 
the  ordinary  comfort,  physically,  of  his  existence.  He  may  not  admire 
bay  windows  in  general,  or  this  bay  window  in  particular.  He  may  not, 
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as  he  stands  upou  his  top  step,  derive  that  pleasure  from  the  contempla- 
tion of  it,  which  the  defendant's  witnesses  think  he  ought  to  receive  from 
its  graceful  proportions  and  ornate  workmanship,  but  if  be  will  only 
descend  to  the  lowest  step  he  will  enjoy  the  view  from  a  vantage  ground 
more  than  three  feet  advanced  beyond  the  extreme  outward  verge  of  the 
obnoxious  object.  It  is  not,  however,  for  the  prevention  of  such  fanciful 
inconveniences  and  such  unsubstantial  injuries  that  the  right  arm  of  a 
court  of  equity  is  to  be  stretched  forth. 

The  motion  for  an  injunction  is  refused. 

N.  H,  Sharpleaa,  Esq.,  for  plaintiff. 

C,  B,  Penrose  and  E.  Spencer  Miller,  Esqs.,  for  defendant. 

[Leg.  Int,  Vol.  32,  p.  239.] 

The  Commonwealth  op  Pennsylvania  ex  relatione  Furman  Shep- 
PARD  vs.  C.  H.  T.  Collis,  City  Solicitor,  et  aL 

The  provisions  of  the  4tli  section  of  the  14th  article  of  the  constitution,  which  declare 
that  "  the  compensation  of  county  officers  shall  be  regulated  by  law,**  and  "  that 
in  counties  contain in<r  over  150,000  inhabitants  all  county  officers  shall  be  paid  by 
salary,"  are  prospective'  in  their  operation,  dependent  upon  legislative  action,  to 
carry  them  into  effect,  and  do  not  repeal  existiug  laws  until  the  new  laws  are 


Motion  for  a  writ  of  mandamus.  Opinion  delivered  June  26, 
1875,  by 

Thayer,  P.  J. — The  facts  out  of  which  this  case  arises  are  undisputed. 

By  the  petition  and  return  it  appears  that  the  relator,  Furman  Shep* 
pard,  was  duly  elected  to  the  office  of  district  attorney  for  the  city  and 
county  of  Philadelphia,  on  the  3d  day  of  November,  1874;  that  ou  the 
4th  of  January,  1875,  he  was  duly  qualified,  and  entered  upon  the  duties 
of  his  office;  and  that  he  has  continued  to  discharge  the  duties  of  the 
said  office  from  that  date  to  the  present  time.  During  this  period  he 
has  received  no  compensation  for  his  services.  By  an  ordinance  of  the 
select  and  common  councils  of  the  city  of  Philadelphia,  approved  by  the 
mayor  December  31,  1874,  the  sum  of  $10,000  was  appropriated  to  pay 
the  district  attorney.  This  ordinance  was  accompanied  by  the  usual 
proviso,  "  that  the  controller  shall  sign  no  warrant  drawn  upon  the  ap- 
propriation until  furnished  with  a  certificate  of  the  city  solicitor,  that  he 
has  carefully  examined  the  charges  and  fees,  and  compared  them  with 
the  law  and  thedock:^t  entries,  and  other  records  of  the  court,  and  finds 
the  fees  and  changes  to  be  correct  and  legal,  and  these  warrants  shall  be 
drawn  for  the  said  appropriation  by  the  city  commissioners,  in  conformity 
with  existing  ordinan(;es."  The  district  attorney  has  presented  to  the 
city  solicitor  his  bill  for  the  fees  to  which  he  alleges  he  is  entitled  ac- 
cording to  law  for  his  official  services  during  the  month  of  January, 
1875,  and  it  is  not  d  Miied  that  the  charges  contained  in  the  bill  are  just, 
true  and  correct,  according  to  the  provisions  of  the  actof  March  31, 1860, 
regulating  the  fe3s  to  which  the  district  attorney  is  entitled.  But  the 
city  solicitor  and  the  other  city  officers,  whose  instrumentality  is  neces- 
sary to  give  effort  to  the  appropriation,  being  in  doubt  whether  these 
fees  could  be  lawfullv  paid  to  the  district  attorney,  in  consequence  of  the 
provision  contained  in  the  5th  section  of  the  14th  article  of  the  constitu- 
tion, have  declined  to  perform  the  necessary  acts  to  enable  the  district 
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attorney  to  receive  payment,  unless  it  should  be  judicially  determined 
that  the  constitution  interposes  no  bar  to  his  demands.  The  question 
thus  raised  is,  whether  that  provision  of  the  constitution  which  requires 
all  couuty  officers  in  counties  containing  over  150,000  inhabitants,  to  be 
paid  by  salary,  was  intended  to  take  etfect  immediately  upon  the  adop- 
tiou  of  the  constitution,  or  at  such  time  as  the  constitutional  mandate 
should  be  carried  into  effect  by  the  legislative  action  which  is  necessary 
to  adjust  and  regulate  the  salary  which  is  to  be  paid.  This  question 
concerns  only  such  county  officers  as  have  been  elected  since  the  adop- 
tion of  the  constitution  ;  for  as  to  those  who  were  in  office  at  the  time  of 
the  adoption  of  the  constitution,  and  who  receive  their  compensation  in 
the  form  of  fees,  the  29th  section  of  the  schedule  provides  that  they  shall 
continue  to  receive  the  same  compensation  until  the  expiration  of  their 
respective  terms  of  office.  Over  these,  therefore,  the  Legislature  has  no 
power,  and  the  salary  system  can  only  be  applied  to  their  successors  in 
office.  As  to  those  county  officers  who  have  been  elected  since  the 
adoption  of  the  constitution,  who  have  faithfully  performed  their  dutiis, 
and  for  whom  no  salary  has  vet  been  provided  by  law,  the  question  is  a 
very  serious  one.  It  rises  also  into  a  question  of  great  public  impor- 
tance, when  it  is  considered  that  if  these  officers  are  not  entitled  to  any 
present  compensation,  and  the  Legislature  should  neglect  for  a  consid- 
erable period  longer  to  provide  proper  salaries,  the  offices  themselves 
may  become  vacant,  to  the  subversion  of  public  order,  the  obstruction 
of  public  justice,  and  the  great  detriment  of  the  public  interests.  Nearly 
eighteen  months  have  elapsed  since  the  constitution  took  effect,  and  yet 
various  causes  have  prevente<l,  thus  far,  the  consummation  of  any  law 
providing  a  salary  for  the  district  attorney  of  this  county.  Is  he  to  con- 
tinue to  discharge  th3  duties  of  this  office  for  an  indefinite  period  without 
any  compensation  for  the  labor  and  responsibility  which  are  incidental 
to  them  ?  If  this  result  is  a  necessary  one  arising  from  the  plain  language 
of  the  constitution  ;  if  it  is  the  plain  intent  of  that  instrument  that  all 
previous  laws  relating  to  this  subject  should  be  instantly  abrogated  upon 
the  adoption  of  the  constitution,  and  that  in  the  interval  which  must 
necessarily  elapse  between  the  adoption  of  the  constitution  and  the  per- 
fection of  the  legislation  necessary  to  carry  into  effect  the  new  order  of 
things,  these  responsible  offices  should  be  filled  without  any  compensa- 
tion fixtnl  by  law,  and  lefl,  consequently,  in  such  a  condition  that  the 
incumbents  could  receive  no  present  compensation  whatever,  then  the 
inconvenience,  both  public  and  private,  however  great  it  may  be,  must 
besubmitterl  to.  If  the  constitution  is  plainly  and  indubitably  against 
the  relator,  it  is  of  no  avail  to  say  quod  reinedio  destituitur.  But  in 
doubtful  cai*es,  arguments  drawn  from  inconvenience  are  of  great  weight, 
and  especially  in  regard  to  questions  of  intention. 

The  5th  section  of  the  14th  article  is  as  follows: 

•*The  compensation  of  county  officers  shall  be  regulated  by  law,  and 
all  county  officers  who  are  or  may  be  salaried,  shall  pay  all  fees,  which 
they  may  be  authorized  to  receive,  into  the  treasury  of  the  county  or 
State,  as  may  be  directed  by  law.  In  counties  containing  over  150,000 
inhabitants  all  county  officers  shall  be  paid  bjr  salary,  and  the  salary  of 
any  such  officer  and  his  clerks,  heretofore  paid  by  fees,  shall  not  excee<l 
the  aggr^ate  amount  of  fees  earned  during  his  term,  and  collected  by 
or  for  him." 
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The  31st  section  of  the  schedule  declares  that  the  general  asscmblj 
at  its  6rst  session,  or  as  soon  as  may  be  after  the  adoption  of  this  consti- 
tution, shall  pass  such  laws  as  may  be  necest^ary  to  carry  the  ec  me  w(9 
full  force  and  effect.**  It  is  plain  from  tliis  provision  and  litni  ulher 
parts  of  the  coustitution,  that  as  to  some  portions  of  the  constitutic  n  it 
was  psrfectly  well  understood  that  they  could  only  be  can  it  d  into  tflh  t 
by  future  legislation.  And  it  results,  both  as  a  lair  inference  of  the  in- 
tent of  the  framers,  and  also  as  a  logical  couclusion,  that  y^heTe  future 
legislation  was  indispensable  in  order  to  give  cflTect  and  vital  activity  to 
such  provisions,  they  should  take  effect  from  the  time  when  Euch  indis- 
pensable legislation  should  carry  them  into  effect  and  give  them  vital 
activity  and  force. 

For  how  can  that  be  said  to  take  effect  immediately  which  cannot 
possibly,  in  the  nature  of  thiugs,  take  effect  until  some  future  act  is  per- 
formed? "The  compensation  of  county  officers  shall  be  regulated  by 
law."  "In  counties  containing  over  150,000  inhabitants,  all  county 
officers  shall  be  paid  by  salary/'  What  is  this  but  to  say  that  the 
Legislature  shall  enact  a  law  regulating  the  conijiensation  of  county 
officers,  and  the  compensation  which  they  shall  fix  Fhall  be  a  salary? 
Is  there  any  evidence  of  an  intent  here  to  disturb  existing  laws  in  the 
interval  which  would  elapse  between  the  adoption  of  the  constitution  acd 
the  action  of  the  Legislature?  Was  it  intended  that  as  to  new  officers 
elected  there  should  be  no  law  in  force  upon  these  subjects  until  the 
L^gblature  should  act,  and  that  the  counties  should  not  be  able  under 
existing  laws  to  pay  their  public  servants  until  the  Legislature  should 
discharge  the  duty  enjoined  upon  it  by  the  constitution?  Were  all  the 
old  laws  upon  this  subject  paralyzed  and  made  void  before  the  new  laws 
were  made,  so  that  for  a  space  of  time,  longer  or  shorter,  as  the  case 
might  be,  there  was  to  be  no  law  upon  the  subject  at  all  ?  To  impute 
such  tin  intent  to  the  framers  of  the  constitution  is  to  impute  to  them  a 
great  want  of  foresight,  and  a  great  lack  of  skill  in  making  the  transiticn 
irom  the  old  government  to  the  new  easy,  practicable  and  safe. 

Two  departments  of  the  State  government,  the  executive  and  the 
legislative,  have  put  upon  this  and  a  somewhat  analogous  provisicn  of 
the  constitution,  an  interpretation  more  conformable,  we  think,  to  the 
intention  of  its  framers.  Section  9  of  the  6th  article  declares  that  r.o 
pardon  shall  be  granted,  or  sentence  commuted,  except  upon  the  nc- 
ommendatiou  in  writing  of  the  lieutenant-governor,  secretary  of  the 
Commonwealth,  attorney-general,  and  secretary  of  internal  affairs.  Yet 
nobody  supposed  that  tne  pardoning  power  was  suspended  until  a  lieu- 
tenant-governor and  secretary  of  internal  affairs  should  be  elected,  and 
the  executive  exercised  the  pardoning  power  in  the  interval  elapsing 
before  the  election  of  those  officers,  calling  to  his  assistance,  in  oraer  to 
comply  with  the  constitution  as  fiir  as  possible,  the  attorney -general  ar.d 
the  secretary  of  the  Commonwealth.  It  is  also  well  known  that  lie 
provisions  of  the  salary  bill,  which  passed  the  Legislature  at  the  session 
of  1874,  but  which  failed  to  become  a  law,  and  of  the  bill  which  pai^sed 
the  s<?nate  at  the  session  of  1875,  were  prospective  in  their  ope^ration,  and 
the  county  officers,  when  their  terms  expired,  were  "  to  settle  their  seveial 
accounts  under  existing  lam**  This  was  a  clear  legislative  declaraticn 
that  it  was  considered  that  the  existing  laws  remained  in  force  until  the 
new  law  should  come  into  operation. 
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Bj  the  second  section  of  the  schedule  of  the  c<m8titation  there  is  an 
implied  repeal  of  all  laws  inconsistent  with  the  new  constitution — a 
declaration  which  adds  nothing  to  the  constitution,  for  the  effect  of  its 
adoption  would  have  been  the  same  without  any  such  declaration.  But 
it  b  not  perceived  that  a  provision  of  the  constitution  which  contem- 
plates a  future  change  in  particular  details  of  the  government,  and  whii  h 
enjoins  it  as  a  duty  upon  the  legislative  department  to  inaugurate  sucli 
change  by  the  passage  of  laws  necessary  and  proper  to  produce  it,  in 
inconsistent  with  the  continuance  of  existing  laws  until  the  prescriberl 
change  is  effected  in  the  manner  pointed  out  by  the  constitution.  On 
the  contrary,  the  delegation  of  power  to  the  Legislature  to  make  the  pre- 
scribed change  '*at  its  first  session,  or  as  soon  as  may  be,'*  implies  that 
the  change  is  not  to  be  made  except  m  the  prescribed  manner  and  by  the 
prescribe  instrumentality,  and  that  until  the  change  is  so  made  the  old 
law  is  to  remain  in  force.  Any  other  construction  would,  as  has  been 
pointed  out,  leave  us  without  any  law  at  all  in  the  interval  which  is  to 
elapse  before  the  change  can  be  effected  in  the  manner  ordained  by  the 
constitution,  and  we  cannot  suppose  that  that  was  intended  which  would 
produce  so  great  a  public  inconvenience,  especially  when  an  attentive 
examination  of  the  whole  instrument  will  show  that  the  framers  were  in 
all  their  work  very  careful  to  avoid  sudden  and  violent  changes,  and 
refrained  whenever  they  could,  from  pulling  down  any  part  of  the  old 
structure  until  the  new  parts  were  made  ready  which  were  to  subserve 
Uie  same  purposes  and  to  furnish  better  security  and  protection  ibr  the 
people. 

Extensive  and  fundamental  changes  were  made  in  the  organic  structure 
of  all  departments  of  the  government,  but  so  made  that  no  sudden 
violence  was  offered  to  either,  that  no  interregnum  should  ensue,  and 
that  the  fbnctions  of  government  should  experience  no  interruption  in 
their  existence  and  no  abatement  in  their  vigor.  In  general,  the  various 
officers  of  the  government  were  continued  for  the  periods  for  which  they 
had  been  elected  or  commissioned,  and  where  organic  changes  were  made 
they  were  to  be  carried  into  effect  at  a  prescribed  future  period.  In  the 
meantime  the  old  organism  was  preserved,  and  continued  to  discharge 
its  allotted  functions  until  the  period  arrived  when  the  changes  were  to 
be  made,  so  that  the  people  passed  from  the  old  government  to  the  new 
as  easily  as  a  man  would  pass  from  an  old  chamber  to  a  new  one  freshly 
built  and  added  for  his  accommodation. 

Now,  in  the  face  of  this  obvious  purpose,  on  the  part  of  the  framers  of 
the  constitution,  to  preserve  intact  all  the  old  instrumentalities  by  which 
the  government  was  carried  on  until  the  new  changes  were  effected, 
which  were  to  supersede  them,  we  are  asked  to  put  an  interpretation 
upon  the  5th  section  of  the  14th  article,  which  is  directly  opposed  to 
this  beneficial  policy.  That  interpretation  would  oblige  us  to  say,  that 
where  it  has  become  necessary  to  elect  new  c(>unty  ofiScers  since  the 
adoption  of  the  constitution,  there  is  no  existing  provision  of  law  by 
virtue  of  which  the  services  which  they  perform  for  the  public  can  be 
compensated.  It  is  only  by  force  of  the  plainest  and  most  indubitable 
language  in  the  constitution  that  such  a  conclusion  can  be  forced  upon 
U8.   But  we  find  no  such  language  in  the  constitution. 

The  constitution  declares  that  the  compensation  of  county  ofiScers  shall 
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be  regulated  by  a  law  to  be  enacted  by  the  Legislature,  and  that  in 
passing  such  a  law  the  Legislature  shally  for  counties  containing  oyer 
150,0(K)  inhabitants,  adjust  the  compensation  by  a  salary  to  be  paid  to 
the  officers  of  such  counties,  and  the  31st  section  of  the  schedule  enjoins 
it  upon  the  Legislature  to  pass  such  laws  as  may  be  necessary  to  cany 
into  effect  this  and  all  other  provisions  of  the  constitution.  It  nowhere 
declares  that  existing  laws,  providing  for  and  regulating  the  compensa- 
tion of  these  officers,  shall  be  repealed  before  the  passage  of  the  new  laws 
which  are  to  supersede  them,  and  which  are  to  carry  the  new  provision 
of  the  constitution  into  effect.  Nor  can  such  an  implication  be  anywhere 
found  in  the  constitution.  It  cannot  be  derived  from  the  second  section 
of  the  schedule,  because  it  is  not  inconsistent  with  the  new  constitution 
that  the  old  law  should  remain  in  force  until  the  new  law  is  passed.  On 
the  contrary,  it  appears  to  us  that  it  is  a  necessary  and  reasonable  pre- 
sumption that  the  constitution  contemplates  nothing  else  than  that  the 
old  law,  regulating  the  compensation  of  county  officers,  should  remain  m 
force  until  the  Legislature  shall  pass  the  new  Jaw  to  carry  into  effect  the 
prescribed  change.  This  appears  to  us  to  be  the  true  intent  and  inte^ 
pretation  of  the  constitution.  It  is  in  accord  with  the  general  scope  and 
plan  upon  which  the  instrument  is  framed.  It  prevents  a  public  incon- 
venience and  a  private  injustice,  and  is  not  in  conflict  with  either  the 
letter  or  spirit  of  any  provision  of  the  constitution.  In  effect,  the  con- 
stitution says  that  the  Legislature  shall,  as  soon  as  may  be,  make  all 
county  officers,  in  counties  containing  over  150,000  inhabitants,  salaried 
officers,  but  that,  until  such  change  is  effected,  all  laws  relating  to  the 
fiu^ect  "shall  continue  as  if  this  constitution  had  not  been  adopted." 

But  it  is  said  that  the  Legislature  may  evade  its  constitutional  duty, 
and  so  the  provision  of  the  constitution  may  become  nugatory  and  fiul 
of  its  effect  But  little  weight  is  due  to  such  an  argument  The  govem- 
auent  of  the  Commonwealth  is  in  the  hands  of  the  people  of  the  Commoo- 
\wealth,  and  they  will  know  what  to  do  if  their  agents  abuse  their  trust 
-4ind  refuse  to  perform  their  constitutional  obligations.  It  is  not  confom- 
able  to  reason  or  experience  to  suppose  that  the  people  of  this  State  will 
•continue  in  their  employment  agents  who  refuse  to  execute  their  will 
Nor  does  anything  in  the  past  justify  the  fear  which  is  the  basis  of  the 
argument  It  is  well  known  that  at  the  session  of  1874  the  Legblatore 
passed  a  salary  bill  for  county  officers,  but  it  failed  to  meet  the  approval 
•4)f  the  executive,  for  satisfactory  reasons.  It  is  also  well  known  that  a 
bill,  having  the  same  object  in  view,  passed  the  senate  at  the  session  of 
1875,  but  feiled  to  pass  the  house.  There  are  difficulties  inherent  in  the 
subject,  arising  out  of  the  interests  of  many  communities,  which  are  to 
be  adjusted  upon  principles  of  justice  and  equality.  But  there  is  no 
reason  whatever  to  suppose  that  the  Legislature  have  sought  in  the  past, 
or  will  seek  in  the  future,  to  evade  the  duty  which  the  constitution  im- 
poses upon  them  in  this  behalf,  or  that  they  will  fail  to  carry  into  eflfect 
the  mandate  of  the  constitution.  In  the  meantime,  there  is  happily  an 
existing  law,  which  removes  an  obstruction  which  might  otherwise  pos- 
sibly arise  in  the  administration  of  criminal  justice  in  this  county,  and 
saves  the  county  from  the  disgrace  of  being  obliged,  against  its  will,  to 
refuse  compensation  to  an  able  and  faithful  public  officer  for  mort 
laborious  and  meritorious  service. 

Upon  a  careful  consideration  of  the  whole  subject,  we  are  of  opinion 
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that  the  act  of  March  31,  1860,  regulatiug  the  compeusation  of  the  dw- 
trict  attorney  of  Philadelphia,  reniaina  iu  full  force  uutil  such  time  ua 
the  Legislature  shall,  iu  obedience  to  the  precept  contained  in  the  con- 
stitution, make  a  law  providing  a  salary  for  that  office. 

Wherefore,  it  is  considered  and  adjudged  that  the  return  made  by  the 
defendants  to  this  rule  is  insufficient  in  law,  and  a  peremptory  writ  of 
mandamus  is  awarded,  as  prayed  for  by  the  relator. 

David  W.  Sellers,  Esq.,  for  the  Commonwealth. 

Robert  N.  WUlson,  Esq.,  for  respondent 


Jodgment  will  be  entered  against  a  garnishee  on  the  amount  admitted  in  his  answer 
to  be  due,  although  it  became  due  after  plea  ftled  by  the  defendant. 

Rule  for  judgment  upon  garnishee's  answers.    Opinion  delivered  June 


Briggs,  J. — The  contention  of  the  parties  grows  out  of  this  part  of  the 
garnishee's  answers :  "  The  sura  of  $58  became  due  on  the  9th  of  March, 
1875,  but  your  respondent  is  informed  and  believes  that  a  plea  was  filed 
in  the  above  case  on  the  4  th  of  March,  1875,  whereby  the  case  was  put 
at  issue,  and  said  amount  having  come  due  afler  issue  joined,  could  not 
be  enforced  against  him  iu  this  attachment." 

Who  pleaded  is  not  stated.  Wc  presume  it  was  the  defendant,  for  had 
the  garnishee  pleaded,  he  would  scarcely  be  so  delicate  and  doubtful  in 
stating  his  own  action,  as  appears  from  the  use  of  the  language :  "  Your 
respondent  is  informed  and  oelieves  that  a  plea  was  filed  in  the  above 
case  on  the  4th  of  March."  This  is  the  formula  used  when  speaking 
of  information  imparted  by  another,  and  not  of  one's  own  knowledge 
or  act. 

Has,  then,  the  defendant  the  right,  by  this  act,  to  snatch  the  money 
from  the  grasp  of  the  attachment?  Is  such  within  the  contemplation  of 
the  act  of  assembly?  The  language  of  the  act  is:  "It  shall  also  be 
lawful  for  the  plaintiff  to  exhibit  in  writing  to  every  garnishee  as  afore- 
said, all  such  interrogatories  as  he  may  deem  necessary,  touching  the 
estate  and  effects  of  the  defendant,  in  his  possession  or  charge,  or  due  and 
owing  from  him,  as  the  case  may  be,  to  the  defendant,  at  the  time  of 
service  of  such  writ,  or  at  any  other  time,  and  cause  the  same  to  be  filed 
of  record  in  the  cause." 

The  plaintiff's  right,  under  this  act,  to  exhibit  his  interrogatories  to 
the  garnishee  is  absolute,  and  in  no  way  dependent  upon  the  action  of 
either  the  defendant  or  garnishee.  The  act  was  passed  for  the  plaintiff's 
benefit,  to  enable  him  to  discover  and  recover  the  money  and  effects  of 
the  defendant  in  satisfaction  of  the  plaintiff's  judgment ;  and  should  be 
so  construed  as  to  effectuate  that  end,  when  such  can  be  done  without 
doing  violence  to  the  rights  of  the  other  parties. 

Such  construction  does  injustice  to  no  one.  It  pays  the  judgment  of 
the  plaintiff  to  the  extent  of  the  money  recovered  of  the  garnishee,  and 
relieves  the  latter  to  the  defendant  to  the  extent  of  the  payment  thus 
made ;  and  in  this  way  may  dispense  with  other  process  to  obtain  satis- 
faction of  the  plaintiff's  judgment.    The  act  clearly  indicates  that  the 


{Leg.  Int.,  Vol.  32,  p.  240.1 

Mullen  vs.  Maguibb. 
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writ  may  bind  the  defendant's  effects  coming  to  the  garnishee's  liaiid^ 
after  its  service :  SUverwood  vs.  Bellas,  8  W.  420 ;  Franklin  Fire  In- 
surance Company  vs.  West,  8  W.  &  S.  350.  The  same  section  that  showa 
this,  also  gives  the  plaintiff  the  right  to  exhibit  interrogatories  to  the 
garnishee  fi»r  the  discovery  of  defendant's  effects  in  the  garnishee's 
Imnds.  Assuming  these  to  be  so,  how  can  the  plaintiff  be  cut  short 
of  the  exercise  of  his  right  by  the  act  of  the  defendant  and  garnishee 
pleading? 

This  is  their  act  and  not  his,  and  should  not  estop  him  from  pursoiD^ 
the  remedy  given  him  by  the  act  of  assembly.  Indeed,  we  do  not  think 
that  the  plaintiff  is  at  all  bound  to  notice  the  voluntary  plea  of  the  de- 
fendant or  garnishee  until  after  the  plaintiff  shall  have  exhibited  and 
received  answers  to  his  interrogatories  ;  for,  perchance,  the  answer  may 
dispense  with  the  necessity  for  a  plea  by  admitting  that  the  garnishee 
has  the  money  with  which  to  pay  the  judgment.  The  plea  of  "  nulla 
bona"  denies  that  the  garnishee  has  goods  of  the  defendant  at  the  time 
of  making  the  plea,  but  does  not  destroy  the  effect  of  the  act  giving  the 
plaintiff  the  right  to  have  money  of  the  defendant  coming  to  the  hands 
of  the  garnishee  during  the  pendency  of  the  writ,  appropriated  in  satis- 
faction of  the  plaintiff's  judgment.  The  attachment  is  still  pending, 
notwithstanding  the  plea,  and  though  at  the  trial  of  the  issue  raised  hy 
the  plea  nothing  can  be  recovered  except  what  was  in  the  garnishee's 
hands  when  the  plea  was  filed,  for  the  inquiry  is,  "  How  much  was  then 
due?"  yet  until  the  judgment  be  entered  and  the  attachment  thus 
brought  to  an  end,  we  apprehend  the  garnishee  must  answer,  if  required, 
for  money  received  subsequently  to  the  filing  of  the  plea.  The  scope  of 
the  act  seems  to  warrant  this  conclusion,  for  it  expressly  holds  the  gar- 
nishee liable  for  the  effects  of  the  defendant  in  his  hands  at  the  time  of 
the  service  of  the  writ,  or  at  any  other  time"  This  surely  means  until 
the  writ  shall  be  brought  to  an  end  by  the  judgment  of  the  court  in  some 
form  thereupon. 

Nor  is  this  conclusion  inconsistent  with  the  decision  ot  Silverwood  vs. 
Bellas,  8  W.  420.  For  it  was  there  also  held  that  the  garnishee  was 
liable  for  effects  received  after  the  service  of  the  writ.  The  learned 
court  adds :  "  The  rule  is  the  same  under  the  custom  of  London,  from 
which  our  acts  of  assembly  were  borrowed  ;  this  liability  being  limited, 
however,  to  the  time  of  plea  pleaded."  Our  act  of  assembly  is,  however, 
much  more  comprehensive  than  the  custom  of  London,  for  by  that  cus- 
tom no  discovery  was  had  in  the  attachment  proceeding  itself.  If  dis- 
covery was  sought  under  the  custom,  it  had  to  be  obtained  by  filing  • 
bill  on  the  equity  side  of  the  mayor's  court  for  the  city  of  London: 
Sergeant  on  Attachment,  29.  Whereas  our  act  of  assembly  gives  the  dis- 
covery iq  the  proceeding  by  means  of  interrogatories  exhibited  to  the 
garnishee.  And  while  the  writ  is  pending — in  other  words,  has  not  been 
brought  to  an  end  by  the  judgment  of  the  court  thereupon — ^the  plaintiflTs 
right  to  exhibit  his  interrogatories  continues.  The  garnishee  admitting 
by  his  answer  that  he  has  moneys  of  the  defendant  in  his  hands,  we  order 
that  judgment  be  entered  for  the  plaintiff  against  the  garnishee  for  the 
amount  thus  admitted. 

Rule  absolute. 

Charles  W.  Katz,  Esq.,  for  plaintiff. 
John  A.  Bxekel,  Esq.,  for  defendant 
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[Leg.  iDt,  YoL  32,  p.  348.] 

Collins  vs.  Naylob. 

It  ii  not  a  material  variance  between  a  note  and  declaration  that  the  place  of  payment 
named  in  the  body  of  the  note  is  not  written  in  the  declaration. 

I>eiiiand  at  the  place  fixed  for  payment  k  not  neoenary  in  order  to  hold  the  maker 
of  a  note. 

Sur  rule  for  new  trial.  Opinion  delivered  July  3,  1875,  by 
Elcock,  J. — This  is  an  action  upon  a  promissory  note  made  by  de- 
fendant to  the  order  of  plaintiff,  the  body  of  the  note  containing  the 
words,  '*  payable  at  the  Bank  of  Northern  Liberties,"  thus  fixing  a  place 
of  payment  The  declaration  filed  omitted  the  words  quoted,  aud  upon 
the  trial,  when  the  note  was  offered  in  evidence,  it  was  objected  to  by 
defendant's  counsel,  on  the  ground  of  the  variance  between  the  note  and 
the  declaration.  The  note  was  admitted  in  evidence  and  its  admission 
is  now  alleged  as  error.  If  the  words  quoted  were  material,  the  variance 
wouM  he  fatal.  In  England,  for  a  long  time,  the  question  of  demand- 
ing payment  of  bills  and  notes  at  the  place  designated  in  the  body  of 
the  bill  or  note,  was  deemed  of  such  great  importance  that  it  divided  the 
Common  Pleas  and  King's  Bench.  The  one  court  held  it  a  condition 
precedent  to  a  right  of  action ;  the  other,  that  if  the  debtor  had  the 
money  at  the  place  at  the  time,  and  proved  this,  and  brought  it  into 
court,  it  was  equivalent  to  a  tender.  The  House  of  Lords  finally  de- 
cided the  case  {Roioe  vs.  Youngy  2  Brod.  &  Bingh.  165 ;  6  Eng.  Com. 
Law  R.  65),  that  it  was  necessary  to  present  the  note  or  bill  at  the  place 
named.  Finally,  to  settle  the  question.  Parliament  passed  1  &  2  Creorge 
4,  c.  78,  by  which  it  was  declared  that  if  any  person  shall  accept  a  bill 
of  exchange  payable  at  a  house  of  a  banker  or  other  place,  without 
further  expression  in  his  acceptance,  such  acceptance  shall  be  deemed 
and  taken  to  be  to  all  intents  and  purposes  a  general  acceptance  of  such 
bill.  But  if  the  acceptor  shall,  in  his  acceptance,  express  that  he 
accepts  the  bill  payable  at  a  banker's  house  or  other  place  only,  and 
not  otherwise  or  elsewhere,  such  acceptance  shall  be  a  qualified  accept- 
ance of  such  bill ;  and  the  acceptor  shall  not  be  liable  to  pay  the  bill 
except  in  default  of  payment  when  such  payment  shall  have  been  first 
duly  demanded  at  such  banker's  house  or  other  place." 

This  act,  however,  in  England,  has  never  been  applied  to  promissory 
notes,  and  the  rule  laid  down  in  Eawe  vs.  Young  is  still  the  law  there 
as  to  notes. 

In  Sanderson  vs.  Bovses,  14  East,  500;  and  Roche  vs.  Campbell,  3 
Campbell,  247,  it  was  decided  that  the  place  of  payment  must  be  de- 
scribed in  the  declaration,  and  a  presentment  there  is  essential,  in  order 
to  charge  the  maker  or  any  other  party. 

But  in  the  Unite<l  States  this  question  has  received  a  different  and 
more  liberal  ruling  since  early  in  this  century. 

In  the  Bank  of  United  States  vs.  Smith,  11  Wheaton,  172,  it  was  de- 
cided by  the  Supreme  Court  of  the  United  States,  that  a  demand  on  the 
maker  of  a  note,  or  the  acceptor  of  a  bill  payable  at  a  specific  place, 
need  not  be  averred  in  the  declaration  as  proved  on  the  trial. 

This  was  followed  by  Wallace  vs.  McCotinell,  13  Peters,  143,  in  a  verj 
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elaborate  opinion,  in  which  the  learned  judge  delivering  the  opinion  of 
the  court,  reviews  all  the  cases  to  that  time,  both  English  and  Ameri- 
can, and  affirms  the  law  of  this  country  to  be  that  the  demand  in  such 
cases  need  not  be  averred  or  proved ;  if  the  maker  was  ready  and  offered 
at  the  time  and  place  to  pay,  it  is  a  matter  of  defence  to  be  pleaded  and 
proved  by  him. 

This  rule  has  been  followed  by  the  courts  of  all  the  States  in  the 
Union  save  Louisiana,  where  the  English  rule  is  adhered  to. 

In  Pennsylvania,  our  Supreme  Court,  in  Fleming  vs.  Potter,  7  Watts, 
380,  determined  that  in  an  action  upon  a  note  for  the  payment  of  a  cer- 
tain sum  in  specific  articles  and  at  a  certain  place,  it  is  not  necessary  to 
the  maintaining  of  plaintiff's  action,  that  he  should  have  made  a  de- 
mand of  the  articles  at  the  time  and  place,  but  to  defeat  the  plaintiff's 
action,  the  defendant  must  prove  that  he  was  ready  at  the  time  and 
place  and  continued  read^.  On  failure  to  make  the  proof,  the  plaintiff 
may  recover  the  amount  in  money. 

In  FiUer  vs.  Beekley,  2  W.  &  S.  458,  Wallace  va  MeOmneU  was 
adopted  as  the  rule,  and  in  Middleton  vs.  Boston  Locomotive  Works,  2 
Casey,  257,  Chief  Justice  Lewis  says,  that  it  is  entirely  unnecessary  to 
present  the  note  at  the  place  designated  for  payment  when  the  suit  is 
against  the  maker.  The  presentation  therefore  being  unnecessary,  the 
variance  was  immaterial,  and  the  note  was  properly  admitted  in  evi' 
dence,  and  the  rule  must  be  discharged. 

Rule  discharged. 

Charles  H,  Dovniing,  Esq.,  for  defendant 
Joseph  M.  Pile,  Esq.,  for  plaintiff 

[L^.  Int.,  Vol.  32,  p.  248.] 

McGoVERN  VS.  BOCKIUS. 
f 

The  provision  of  a  railroad  contract  that  the  decision  of  the  engineer  shall  be  finti 
anu  conolusiye  in  any  dispute  which  may  arise  between  the  parties  relatire  to  or 
touching  the  same,  does  not  include  within  its  terms  of  submission  damages  happen- 
ing to  the  plaintiff  from  a  rescission  of  the  contract. 

Sur  rule  for  new  trial.  Opinion  delivered  July  3,  1875,  by 
Elcock,  J. — The  contract  between  plaintiff  and  defendant  was  for 
the  grading,  tunneling,  eta,  by  plaintiff,  of  Section  No.  4  of  the  Union 
Railroad  Coal  and  Iron  Company,  in  Schuylkill  county.  The  plain- 
tiff's claim  was  of  a  twofold  character,  first  for  work  actually  performed, 
measured  and  certified  to  by  the  chief  engineer  of  the  company,  under 
the  terms  of  the  contract ;  second,  for  damages  resulting  from  the  stop- 
page of  the  work,  and  rescission  of  the  contract  on  the  part  of  the  de- 
feiMlant.  The  first  part  of  the  claim  was  not  disputed  ;  the  contest  if 
ns  to  I  he  latter.  The  plaintiff  allied  and  proved  that,  being  ready  and 
willinor  to  perform  his  contract,  having,  in  fact,  performed  work  to  the 
amount  of  about  ten  thousand  dollars  under  the  contract,  and  having 
expended  large  sums  for  horses,  carts,  tools,  houses,  stables,  etc.,  the 
work  on  the  whole  line  of  the  road  was  stopped  by  defbndant  about  two 
months  after  its  commencement,  and  the  contract  annulled.  The  plain- 
tiff's claim,  therefore,  under  the  rule  laid  down  in  Railroad  Cmp^ 
vs.  Hoivard,  13  Howard,  p.  330,  and  Turner  vs.  Oarsed,  21  P.  F.  Smith, 
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56,  was  for  tbe  loss  of  his  contract.  This  claim  was  resisted  by  defend- 
ant, upon  the  ground  that  the  contract  contained  a  condition  precedent 
that  the  chief  engineer  of  the  road  should  alone  award  the  damages. 

The  following  is  the  clause  referred  to :  "And  it  is  mutually  agreed 
and  distinctly  understood  that  the  decision  of  the  said  chief  engineer 
shall  be  final  and  conclusive  in  any  dispute  which  may  arise  between 
the  parties  to  this  agreement,  relative  to  or  touching  the  same;  and  each 
and  every  of  said  parties  do  hereby  waive  any  right  of  action,  suit  or 
suits,  or  other  remedy,  in  law  or  otherwise,  by  virtue  of  said  contract,  so 
that  the  decision  of  said  engineer  shall,  in  the  nature  of  an  award,  be 
final  and  conclusive  on  the  rights  and  claims  of  said  parties." 

The  contract  contains  no  language  or  condition  in  reference  to  stoppage 
of  the  work  or  a  rescission  of  the  contract ;  the  submission  to  the  engineer 
is  of  all  questions  relative  to  or  toudiing  tlie  covenants  of  the  agreement. 
The  waiver  of  right  of  action  is  of  questions  raised  Oy  virtue  of  said 
covenants.  Damages  resulting  from  loss  of  the  contract  or  bargain  are 
clearly  not  within  the  rule  of  submission  to  the  engineer.  The  clause 
of  the  agreement  referred  to  b  one  usually  inserted  in  railroad  con- 
tracts, and  its  construction  upon  the  question  of  work  done  under  the 
agreement  has  been  determined  in  Reynolds  vs.  Caldwell,  1  P.  F.  8.  298 ; 
monongahela  Navigation  Company  vs.  Fadon,  4  W.  8.  205 ;  Faunce 
vs.  Burke,  4  Harris,  480,  and  numerous  other  cas(  r,  Lut  the  question 
here  presented  has  not  been  raised  in  Pennsylvaniii,  in  any  reported 
case. 

In  Dubois  vs.  The  Delaware  A  Hudson  Canal  C<^ntpawy,  12  Wendell, 
334,  where  by  the  contract  it  was  stipulafS&d  that  the  engineer  selected 
by  the  canal  company  should  estimate  the  value  of  any  extra  work 
caused  by  an  alteration  of  the  line  of  the  canal,  and  determine  every  other 
question  necessary  to  the  adjustment  and  final  settlement  of  the  con- 
tract— his  decision  to  be  final  and  conclusive  between  the  parties — it  was 
held  (inasmuch  as  the  claim  of  the  contractor  for  compensation  for  the 
excavation  of  hard  pan  could  not  be  enforced  under  the  contract,  and 
his  remedy  was  only  by  action  founded  on  a  quantum  meruit),  that  the 
estimate  of  the  engineer  of  the  value  of  such  work  was  not  conclusive 
upon  the  contractor. 

To  take  from  a  party  his  remedy  at  law,  the  language  of  the  agree- 
ment of  submission  to  arbitration  must  be  undoubted  and  unequivocal, 
and  the  party  setting  up  such  an  agreement  must  show  clearly  that  the 
breach  comes  withiu  the  terms  of  the  submission.  In  Memphis  Railroad 
Company  vs.  Wilcox,  12  Wright,  161,  it  was  decided  that  the  estimates 
and  decisions  of  an  engineer  of  a  railroad  company  are  conclusive  in 
disputes  with  contractors,  only  where  such  is  tne  positive  stipulation 
in  the  contract. 

We  cannot  conceive  that  the  language  of  this  agreement  contemplates 
that  the  estimate  of  the  engineer  should  be  given  on  the  rescission  of  the 
contract.  It  would  not  be  a  natural  interpretation  of  it.  The  duties 
of  the  engineer  render  his  decision  valuable  and  conclusive  upon  dis- 
putes as  to  the  quantity,  quality  and  kind  of  work,  the  change  of  route, 
and  as  to  numerous  questions  relating  to  the  construction  of  the  road ; 
and  hence  the  stipulation  in  all  railroad  contracts  making  his  decision 
finaL  This  was  to  avoid  litigation  as  to  these  very  nice  questions,  which 
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are  best  determined  upon  the  ground,  but  it  was  never  intended  that 
the  engineer  should  usurp  the  province  of  the  jury,  and  upon  the  re- 
scission of  the  contract  determine  the  contractor  s  damages  for  the  loss 
of  his  bargain.  It  can  hardly  be  supposed  that  a  contractor  would  put 
this  power  in  the  hands  of  the  company's  engineer;  at  all  events  it 
should  not  be  inferred  from  doubtful  language  in  the  agreement. 
Rule  discharged. 

Oeorge  M.  Dallas,  Esq.,  with  whom  was  WUHam  A,  Marr,  Esq.,  for 
plaintiff. 

Hedor  T.  Fenton  and  Furman  Sheppard,  Esqs.,  for  defendant 
[L^.  Int,  Vol.  32,  p.  266.] 

Stein  vs.  Railway  Company. 

1.  A  fiftther  claiming  under  the  act  of  April  15, 1851,  as  amended  by  act  of  April  26, 

1845,  for  damages  for  the  death  of  his  son,  claims  in  privity  with  the  son.  ^ 

2.  The  admissions  of  one  person  are  evidence  against  another  in  privity  with  him. 

3.  Verbal  declarations  are  properly  admissible  as  part  of  the  re»  grtla  when  they 

accompany  some  act,  the  nature,  object,  or  motive  of  which  is  the  subiect  of  inqoir^. 

4.  In  an  action  by  a  father  against  a  railway  conipany  lor  damages  for  tne  death  of  his 

son,  the  declaration  of  the  son  immediately  after  the  happening  of  the  accident,  that 
he  had  jumped  from  the  car,  was  admissiSle  :  Ist.  As  an  admission  against  interest 
2d.  As  a  part  of  the  tc$  gestes, 

8ur  rule  for  new  trial.    Opinion  delivered  Jxdy  3, 1875,  by 
Eloock,  J. — ^This  is  an  action  by  a  father  to  recover  damages  for  the 
loss  of  life  of  his 'son,  occasioned  as  is  alleged,  by  the  negligence  of  the 
<1efendants,  in  permitting  its  street  railway  car  to  be  so  overcrowded  by 

Eassengers,  that  th<^  boy,  aged  eleven  years  and  five  months,  was  pushed 
y  the  crowd  off  the  front  platform  of  the  car  upon  which  he  was  riding, 
and  under  the  wheels,  which  passed  over  his  body,  occasioning  such 
severe  injuries,  that  within  a  space  of  about  forty-eight  hours  after  the 
happening  of  the  accident  he  died. 

Upon  the  trial  of  the  cause  a  witness  named  Joshua  M.  Poynts  was 
calltni  upon  the  part  of  the  defendant,  who  testified  that  he  was  a  police 
officer,  that  he  accompanied  the  boy  to  St  Joseph's  hospital  immediately 
after  the  happening  of  the  accident,  and  that  after  the  wounds  of  the  boj 
had  been  dressed  by  the  surgeon,  the  witness  asked  the  boy  if  he  bad 
been  pushed  off  the  car,  when  the  boy  replied,  No ;  my  cousin  fright- 
ened me,  and  I  jumped  off." 

This  testimony,  if  believed,  was  very  important;  its  admission  htf 
been  assigned  by  plaintiff  as  a  reason  for  granting  a  new  trial. 

The  plaintiff's  ri^ht  to  bring  this  suit  is  claimed  by  virtue  of  the  act 
of  assembly  of  April  15,  1851,  Purdon's  Digest,  p.  1093,  which  is  in  the 
followins;  words: 

1.  "No  action  hereafter  brought  to  recover  damages  for  injuries  to 
the  person  by  negligence  or  default,  shall  abate  by  reason  of  the  death 
of  the  plaintiff ;  but  the  personal  representatives  of  the  deceased  msj 
be  substituted  as  plaintiff,  and  prosecute  the  suit  to  final  judgment  and 
satisfaction. 

2.  "  Whenever  death  shall  be  occasioned  by  unlawful  violence  or 
n^ligence,  and  no  suit  for  damages  be  brought  by  the  party  injured, 
during  his  or  her  life,  the  widow  of  any  such  dece^ised,  or,  if  there  be 
no  widow,  the  personal  representatives,  may  maintain  an  action  for  and 
recover  damages  for  the  death  thus  occasioned." 
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Tbis  act  was  amended  by  an  act  of  April  26, 1855,  Purdon's  Digest, 
p.  1094,  as  follows: 

"  The  persons  entitled  to  recover  damages  for  an  injury  causing  death, 
shall  be  the  husband,  widow,  children,  or  parents  of  the  deceased,  and 
no  other  relative,  aud  the  sum  recovered  shall  go  to  them  in  the  propor- 
tiou  they  would  take  in  his  or  her  personal  estate  in  case  of  intestacy, 
aud  that  without  liability  to  creditors." 

These  acts  give  tiie  survivorship  to  the  parent,  as  iu  case  of  intestacy, 
ibr  the  damages  occasioned  by  the  defendant's  uegiigeuce  to  the  decedent, 
for  the  injuries  done  to  him,  as  well  as  to  the  parent.  It  is  through  the 
son,  by  virtue  of  his  parenta^,  that  plaintiff  claims.  This  clearly 
constitutes  father  and  son  in  this  action  in  relationship,  under  the  term 
known  in  the  law  as  privies. 

The  admissions  of  one  person  are  evidence  against  another  in  respect 
of  privity  between  them.  The  term  privity  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property ;  and  privies  are  distributed 
into  several  classes,  according  to  the  manner  of  this  relationship.  Thus 
there  are  privies  iu  estate,  as  donor  and  donee,  lessor  and  lessee,  and 
joint  tenants ;  privies  in  blood,  as  heir  and  ancestor,  and  co-parceners ; 
privies  in  representation,  as  executors  and  testator,  administrator  and 
intestate;  privies  in  law,  where  the  law  without  privity  of  blood  or 
estate,  casts  the  land  upon  another,  as  by  escheats.  All  these  are  more 
generally  classed  into  privies  in  estate,  privies  in  blood,  and  privies  in  law. 
The  ground  upon  which  admissions  bind  those  in  privity  with  this 
party  making  them  is,  that  they  are  identified  in  interest. 

The  admissions  are  receivable  in  evidence  against  the  representative 
in  the  same  manner  as  they  would  have  been  against  the  party  repre- 
sented :  1  Greenleaf  on  Evidence,  §  189. 

This  admission  or  declaration  is  also  admissible  in  evidence  upon  tho 
ground  that  it  was  part  of  the  res  gestm. 

In  Eiws  vs.  TaUle,  3  Conn.  250,  the  rule  is  concisely  laid  down  as 
follows — 

"  Declarations,  to  become  part  of  the  res  gestcs,  must  have  been  made 
at  the  time  of  the  act  done  which  they  are  supposed  to  characterize ;  and 
have  been  well  calculated  to  unfold  the  nature  and  (j^uality  of  the  facts 
the^  were  intended  to  explain,  and  to  so  harmonize  with  them  as 
obviously  to  constitute  one  transaction." 

There  the  admission  or  declaration  was  made  upon  the  same  day,  an 
hour  or  two  after  the  accident  occurred,  and  is  as  to  the  direct  cause  of 
the  accident,  unfolding  the  real  points  in  issue,  viz.,  the  question  as  to 
the  defendant's  negligence. 

Analogy  can  be  found  in  numerous  cases.  In  Hadley  vs.  Carter^  8  N. 
H.  40,  in  a  suit  for  enticing  away  a  servant,  his  declarations  at  the  time 
of  leaving  his  master  were  admissible  as  part  of  the  res  gestoiy  to  show  the 
motive  of  his  departure. 

In  Dobb  vs.  the  Justices,  17  Geo.  624,  the  acts  and  sayings  of  a  con- 
stable at  the  time  of  a  levy  are  admissible  as  part  of  the  res  gestae,  in  an 
action  against  the  sureties  on  his  bond  for  neglecting  to  make  a  return 
thereof. 

In  Qaleiia  Railroad  vs.  Fay,  16  111.  558,  the  conduct  and  exclamations 
of  passengers  on  a  milroad  at  the  time  of  an  accident,  though  not  in  the 
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presence  of  the  party  receiving  an  injury,  are  admissiUe  as  part  of  the 
res  gestce,  to  justify  the  conduct  of  the  party  injured. 

So  iu  the  question  of  pedigree  in  Shields  vs.  Boueher,  1  De  G.  & 
Smal.,  p.  40,  the  doctrine  has  been  thought  to  warrant  the  admission  of 
declarations  made  by  a  deceased  person,  as  to  where  his  &mily  came 
from,  where  he  came  from,  and  of  what  pkce  his  father  was  designated. 

So  iu  Oibblehause  vs.  Strong,  3  Rawle,  437,  the  declarations  of  a  person 
wliile  holding  the  legal  title  to  an  estate,  that  he  was  merely  a  trustee 
for  another,  who  had  paid  the  purchase-money,  are  admissible  in 
evidence  against  those  claiming  under  him,  although  he  be  capable  at 
the  time  of  being  examined  as  a  witness. 

So  on  the  trial  of  Lord  George  iGrordon,  Howell's  State  Trials,  the 
cries  of  the  mob  were  allowed  to  be  given  in  evidence. 

Had  the  boy  in  this  case  survived  and  brought  an  action  this 
admission  would  be  fatal  to  his  recovery.  No  reason  can  be  assigned 
why  an  admission  fatal  to  the  decedent  should  not  be  fatal  to  his  repre- 
sentative. Indeed,  in  many  cases,  admissions  of  similar  nature  have 
been  regarded  as  evidence,  irrespective  of  the  question  of  res  gestm. 

The  earliest  case,  and  one  which  has  been  cited  with  approval  by  text 
writers,  and  by  the  courts  of  New  York  and  Massachusetts,  is  Avestni  vs. 
Jjord  Kinnard,  6  East  188,  which  was  an  action  by  the  husband  upon 
a  policy  of  insurance  on  the  life  of  his  wife,  and  there  the  declarations 
by  the  wife,  made  by  her  when  lying  in  bed,  apparently  ill,  stating  the 
bad  state  of  her  health  at  the  period  of  her  going  to  M.  (whither  she 
^vent  a  few  days  before^  in  order  to  be  examined  by  a  surgeon,  and  to 
<rot  a  certificate  from  him  of  good  health  preparatorv  to  making  the 
insurance),  down  to  that  time,  and  her  apprehensions  that  she  could  not 
live  ten  days  longer,  by  which  time  the  policy  was  to  be  returned,  are 
admissible  in  evidence  to  show  her  own  opinion,  who  best  knew  the  fact 
of  the  ill  state  of  her  health  at  the  time  of  effecting  the  policy,  which 
wtts  on  a  day  intervening  between  the  time  of  her  going  to  M.  and  the 
(lav  on  which  such  declarations  were  made. 

So  in  Steele  vs.  Thompsmi,  3  Penrose  &  Watts,  34,  a  like  principle  was 
affirmed,  the  case  being  where  the  husband  was  sought  for  at  his  own 
house,  for  the  purpose  of  making  a  tender  to  him,  and  his  wife  refused 
to  give  information  where  he  could  be  found,  and  declared  that  her 
husband  would  not  accept  the  tender,  such  declarations  were  given  in 
evidence. 

In  Walton  vs.  Oreen,  1  C.  &  P.  621,  a  husband  in  defending  an  action 
against  him  for  board,  etc.,  of  his  wife,  may  show  her  declaration  con- 
fessing adultery  made  immediately  before  he  turned  her  off,  and  also  • 
letters  from  men  found  about  that  time  in  her  desk. 

In  GUdirist  vs.  Bale,  8  Watts,  355,  in  an  action  for  enticing  away  the 
plaintiff's  wife,  the  declarations  of  the  wife  made  immediately  before  or 
at  the  time  she  left  her  husband,  of  his  cruel  treatment  of  her,  are 
competent  evidence  for  the  defendant. 

Verbal  declarations,  therefore,  are  properly  admissible  as  part  of  the 
res  gestce  when  they  accompany  some  act,  the  nature,  object  or  motive 
of  which  is  the  subject  of  inquiry,  on  the  ground  that  what  is  said  at  the 
time  affords  legitimate,  if  not  the  best  means  of  ascertaining  the  character 
of  such  equivocal  acts  as  admit  of  explanation  from  those  indications 
of  the  mind  which  language  affords. 
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It  must  follow  in  Datand  reason  that  as  in  all  cases  where  the  acts  of 
the  party,  who,  at  the  time  of  the  occurrence,  has  a  right  of  action,  can 
be  given  in  evidence,  so  maj  iiis  admissions  or  declarations  made  at  the 
same  time  touching  the  reasons  for  his  actions  or  conduct.  At  the  time 
of  this  occurrence  the  right  of  action  existed  in  the  boy,  and  continued 
until  his  death,  when  his  father  became  by  law  his  representative. 

The  conduct  or  action  of  the  boy  was  the  important  subject  of  inquiry. 
His  actions  were  evidence,  why  not  his  mental  feelings,  his  convictious, 
his  reason  for  the  cause  of  this  accident,  and  his  own  conduct?  Surely 
it  would  be  excluding  the  light  from  the  investigation,  to  say  that 
declarations  of  the  principal  actor  at  the  time  of  and  forming  part  of  the 
occurrence  are  not  pertinent  because  of  his  death.  This  hs^  in  it  no 
element  of  hearsay  testimony  ;  and  to  so  rule  would  be  complicating  the 
rules  of  evidence  and  restricting  inquiry  leading  to  justice. 

We  arc  clearly  of  opinion  that  the  evidence  was  properly  admitted, 
and  as  we  see  no  error  in  the  other  reasons  filed,  the  rule  for  a  new  trial 
is  discharged. 

Rule  discharged. 

Ougtavus  Bemakf  Esq.,  for  plaintiff. 

J,  H.  Oendell  and  E,  Spencer  MiUer,  Esqs.,  for  defendants. 

[Leg.  Int.,  Vol.  32,  p.  806.] 

Campbell  vs,  Taooart  et  al. 

An  injnnotion  will  not  lie  to  restrain  the  exercise  of  a  public  office.   Quo  warranto 

is  the  remedy. 

Opinion  delivered  October  30,  1875,  by 

Thayer,  P.  J. — This  is  a  bill  brought  by  a  retail  coal  dealer  against 
William  H.  Taggart,  Joseph  Moore  and  Charles  J.  McAllister,  to  restrain 
them  by  injunction  from  exercising  the  duties  and  powers  conferred  by 
the  act  of  May  27, 1871,  entitled,  "An  act  to  regulate  the  weight  of  an- 
thracite coal  delivered  by  retail  dealers  in  the  city  of  Philadelphia." 
Article  3,  section  27,  of  the  constitution  ordains  that  **  No  State  office 
shall  be  continued  or  created  for  the  inspection  or  measuring  of  any 
merchandise,  manufacture  or  commodity,  but  any  county  or  municipality 
may  appoint  such  officers  when  authorized  by  law."  The  complainant 
alleges  that  the  defendants  are  State  officers  for  the  measuring  of  coal ; 
that  their  office  is  abolished  by  the  constitution,  and  that  they  ought, 
consequently,  to  be  restrained  from  any  further  exercise  of  their  func- 
tions. The  defendants  deny  that  by  a  true  construction  of  the  act  they 
»re  State  officers  for  the  measuring  of  coal,  but  insist  that  they  are  only 
inspectors  of  the  capacity  of  carts  in  which  the  coal  is  carriea,  and  that 
their  oflSce  is  analogous  to  that  of  the  sealers  of  weights  and  measures. 
There  are  two  fundamental  objections  to  the  bill.  In  the  first  place,  it 
alleges  no  special  injury  to  the  plaintiff,  and  courts  of  equity  will  not 
decide  public  questions  at  the  instance  of  private  parties  who  have  no 
interest  in  the  question  beyond  that  which  the  public  in  general  have. 

It  is  not  charged  that  the  defendants  are  about  to  commit  any  wrongiiil 
or  injurious  act,  which  will  specially  affect  the  complainant,  but  only 
that  they  "  are  continuing  to  stamp  carts  and  other  vehicles  used  in  re- 
tailing coal  in  the  city  of  Philadelphia,  and  to  receive  the  fees  therefor, 
and  to  exercise  all  the  powers  and  perform  all  the  duties  appertaining 
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to  the  said  offices  of  iuspectors."  The  only  object  of  the  bill  would 
seem  to  be  to  determine  the  ri^ht  of  the  defendaiits  to  exercise  a  public 
office,  but  private  parties  can  invoke  the  chancery  powers  of  the  courts 
onl^  for  tlie  redress  of  private  injuries  done  or  threatened.  When 
equity  intervenes  to  restrain  acts  prejudicial  to  the  interests  of  the  com- 
munity, it  must  be  by  bill  by  the  attorney-general :  Sparhawk  v&  Union 
Passenger  Railway  vompany,  4  8mith,  ^1. 

In  the  second  place,  tne  proper  proceeding  to  determine  the  ri^t  to 
exercise  a  public  office  is  by  writ  of  quo  warranto,  and  not  by  a  bill  for 
an  injunction :  Updegraff  vs.  Crans,  11  Wright,  103.  We  express  no 
opinion  on  tlie  question  which  the  complainant  has  sought  to  raise  by 
his  bill.    Upon  both  grounds  the  bill  must  be  dismissed. 

Bill  dismissed. 

W,  H.  Ruddiman,  Esq.,  for  plaintiff. 

T.  J.  Barger  and  C.  H.  Gross,  Esqs.,  for  defendant 

[Leg.  Int,  Vol.  32,  p.  412.] 

Shaw  vs.  Eenath. 

A  summons  returoed  nihil  Jtabet,  and  an  alias  served,  constitute  but  one  case,  aad  t 

fi,  /a.  issued  under  the  temi  and  number  of  the  original  is  not  improper. 
A  fi.  fa.  and  attachment  execution  may  both  issue  and  be  pursued  at  the  same  time, 
and  plaintiff  will  not  be  compelled  to  elect  upon  which  he  wiU  proceed,  aaless 
property  is  seized  under  either  sufficient  to  pay  the  judgment 

Sur  rule  to  set  aside  fi.fa.  Opinion  delivered  November  12,  1875,  by 
Elcock,  J. — On  October  31,  1874,  a  summons  was  issued  in  this 
case  and  returned  "  nihil  habet,*'  On  November  23, 1874,  an  alias  eom- 
mons  issued  returned  served."  A  copy  of  book  account  was  filed  iu  the 
original  suit,  judgment  obtained  for  want  of  an  affidavit  of  defence  under 
the  second  writ,  and  on  January  8, 1875,  an  attachment  execution  issued 
and  was  duly  served  upon  Henry  J.  Devenney  as  garnishee.  The  gar- 
nishee has  made  answer  that  no  property  is  in  his  hands  of  defendant's, 
and  upon  October  7,  1875,  a  fi,  fa,  issued  as  under  the  original  writ 
Defendant  now  moves  to  set  aside  the  fi,  fa.  for  the  reasons :  1.  That  it 
cannot  issue  under  the  writ  on  which  there  is  no  judgment;  and,  11. 
There  l>eing  an  outstanding  attachment,  the  plaintiff  is  compelled  to 
elect  upon  which  execution  he  shall  proceed. 

Where  a  summons  is  not  served  and  an  alias  issues,  all  the  proceedings 
relate  back  to  the  original  writ  and  form  but  one  case.  The  alias  is  a 
continuance  of  the  original  writ  The  running  of  the  statute  of  limita- 
tions is  saved  by  the  original  writ,  and  stay  of  execution  dates  from  tlie 
return  day  of  the  original :  McCXurg  vs.  Fryer,  3  Harris,  293.  Then*  is, 
therefore,  nothing  improper  in  the  mode  in  which  the  Jfi  fa.  issued,  the 
judgment  being  foun  upon  both  writs.  Because  the  fL  fa.  bears  a 
reference  to  the  term  and  number  of  the  original  writ,  would  be  no 
ground  to  set  it  aside,  there  being  a  judgment  to  support  it  in  the  same 
case. 

As  many  forms  of  execution  may  be  issued  as  the  law  will  afford,  and 
they  may  all  be  pursued  at  the  same  time  until  satisfaction  be  obtained. 
The  doctrine  of  compelling  the  plaintiff  to  elect  upon  which  execution 
he  would  proceed  arose  from  the  practice  prior  to  the  act  of  July  12| 


Digitized  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  445 


1842,  abolishing  imprisonments  for  debt,  of  issuing  a  oa.  m.  and  fi.  fa, 
together.  When  a  levy  then  was  made  under  the  fi,  Ja,  the  defendant 
could  not  be  imprisoned  under  the  ea,  sa.  until  it  was  ascertained  if  sat- 
isfaction could  be  obtained  under  the  fi.  fa. ;  or  in  the  event  of  proceed- 
ing under  the  ea.  so.  first,  the  defendant  could  be  released  on  pointing 
out  property  upon  which  a  levy  could  l>e  made  under  the  fi  ja.  The 
practice  has  of  late  years  been  to  issue  fi.  fa.  and  attachment  execution 
at  the  same  time,  and  prooee<l  upon  both.  When  property  has  been 
levied  upon  under  either,  sufficient  to  satisfy  the  judgment,  defendant 
could,  on  application  to  the  court,  iu  a  proper  case,  compel  ^.laintiff  to 
elect  upon  which  he  would  procecMi. 

Attachment  executions  are  collateral  processes  to  the  r^^ular  actions 
between  the  parties  for  the  same  debt  or  duty,  and  are  not  incompatible 
with  them,  except  so  far  as  they  actually  interfere  in  their  enforcement, 
or  endanger  the  rights  of  some  of  the  parties.  As  collateral  processes 
they  are  under  the  coutrol  of  the  court,  as  in  other  cases,  when  several 
remedies  are  employed  for  the  same  debt  or  injury.  As  an  execution, 
this  particular  process  is  under  the  control  of  the  court,  so  far  as  to  see 
that  it  is  not  used  vexatiously :  Kase  vs.  Kase^  10  Casey,  128.  The  fi.  fa. 
is  not  inconsistent  with  an  attachment  execution,  unless  the  attachment 
seizes  some  property  of  the  defendant  in  the  hands  of  the  gamisbee. 
It  remains  as  an  outstanding  execution,  but  where  nothing  is  attached, 
it  is  practically  an  unexecuted  writ  See  Tarns  vs.  Wardle.  5  W.  &  S* 
222;  NewUn  vs.  ScoU,  2  Casey,  102 ;  Pontius  vs.  Nesbil,  4  Wr.  309. 

Where  either  writ  seizes  property  adequate  to  satisfy  the  judgment, 
we  will  compel  an  election,  but  as  no  such  position  can  be  assumed  in 
this  case,  this  rule  is  discharged. 

Rule  discharged. 

/.  Warren  Cotdston,  Esq.,  for  plaintiff. 

Oeorge  P.  jRicA,  Esq.,  for  defendant  and  the  rule. 

[Leg.  Int.,  Vol.  32,  p.  412.] 

The  Commonwealth  op  Pennsylvania  ex  rel.  Morton  McMichael 
ei  al.f  Commissioners  of  Fairmount  Park,  vs.  William  K.  Park  et 
a/.,  members  of  the  Select  and  Common  Councils  of  the  city  of 
Philadelphia. 

1.  A  mandamns  will  not  lie  to  compel  the  performance  of  an  act  by  a  person  clothed 

with  a  discretion  to  determine  the  necessity  of  such  act,  and  the  time  and  cir- 
cumstances which  call  for  its  performance. 

2.  Under  the  acta  of  assembly  relatinfi^  to  Fairmoant  park  the  city  councils  alone  are 

authorized  to  determine  when  city  loans  shall  be  issued  for  the  permanent  improve- 
ment of  the  park. 

Opinion  delivered  November  16,  1875,  by 

Thayer,  P.  J. — The  substantial  question  raised  by  the  pleadings  in 
this  case,  and  that  which  must  determine  the  right  of  the  relators  to  a  per- 
emptory writ  of  mandamus,  is,  whether  the  select  and  common  cM»iincils 
of  the  city  are  bound,  upon  the  requisition  of  the  park  conimi.^sioiiei-s, 
to  vote  for  an  ordinance  authorizing  the  creation  of  a  city  loan  to  raise 
inoDey  to  be  expended  in  the  permanent  improvement  of  the  park. 

That  the  relators  are  entitled  to  this  remedy,  and  that  the  city  councils 
uid  all  other  municipal  officers  and  agents  are  amenable  to  it  in  cases 
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where  a  clearly  defined  duty  is  imposed  upon  them  by  law,  and  which 
duty  does  not  io  any  way  depend  lor  its  exercise  upon  official  discretion, 
has  been  often  determined,  and  is  too  clear  to  admit  of  the  least  doubt. 
Where  a  miuisterial  act  is  to  be  done,  and  there  is  no  other  specific 
remedy,  a  mandamus  will  lie  to  compel  the  performance  of  the  act 
required.  It  is  equally  well  settled,  that  where  the  complaint  is  against 
a  person  acting  in  a  judicial  or  deliberative  capacity,  or  against  a  person 
who  has  a  discretion  to  do  or  not  to  do  the  act,  according  to  the  dictates 
of  his  own  judgment,  such  person  cannot  be  coerced  by  a  writ  of  manda- 
mus. He  may  be  ordered  to  do  his  duty  according  to  the  best  of  hb 
judgment,  but  tlie  court  will  not  direct  him  in  what  manner  to  decide 
or  how  he  shall  discharge  his  duty.  The  use  of  the  writ  of  mandamus 
is  to  enforce  obedience  of  officers  who  either  will  not  exercise  their 
deliberative  power  and  discretion  at  all,  or  who  have  no  such  power  to 
exercise,  but  decline  doing  a  mere  ministerial  act.  It  is  never  used  to 
control  the  deliberation  or  coerce  the  discretion  of  official  bodies  or  indi- 
viduals: Com.exreL  vs.  Cochran,  5  Binney,  87;  1  Serg.  &  R.  187.  If  a 
person  is  required  by  law  to  do  a  particular  act,  but  the  time  and  man- 
ner of  doing  it  are  dependent  upon  his  discretion,  he  may  be  ordered  by 
a  writ  of  mandamus  to  do  the  act,  but  the  court  will  not  control  his  dis- 
cretion as  to  the  tima  and  manner  of  doing  it:  Phillips  vs.  Bury,  1  Ld. 
Ray,  5 ;  T.ie  King  vs.  Tiie  Bristol  Dock  Company,  6  B.  A  C.  181.  The 
rule  is  \vith«)Ut  exception  that  where  there  is  a  discretionary  power 
vested  in  officers,  the  court  will  not  interfere  by  mandamus,  for  they  can- 
not and  ought  not  to  control  them  in  the  exercise  of  it.  The  present 
question  is  thus  brought  within  a  very  narrow  compass  and  depencis  upon 
tne  construction  which  is  to  be  placed  upon  the  several  acts  of  assembly 
relating  to  the  subject. 

The  argument  for  the  relators  is  built  upon  the  construction  which 
they  maintain  ought  to  be  given  to  the  11th  section  of  the  act  of  April 
14,  1868,  which  is  a  supplement  to  the  original  act  of  1867,  establishing 
Fairmount  park.  By  that  section  it  is  enacted  that  "the  city  of  Phila- 
delphia shall  be  authorized  and  required  to  raise  by  loans,  from  time  to 
time,  such  sums  of  money  as  shall  be  necessary  to  make  compensation 
for  all  grounds  heretofore  taken  or  to  be  taken  for  said  Fairmount  park, 
and  for  the  laying  out  and  construction  thereof  for  public  use,  for  the 
permanent  care  and  improvement  thereof,  and  for  all  culverts  and  other 
means  for  preserving  the  Schuylkill  water  pure  for  the  use  of  the  citizens 
of  said  city,  and  shall  annually  assess  taxes  for  keeping  in  repair  and 
good  order  the  said  park,  and  shall  also  provide  for  the  payment  of  the 
interest  on  all  said  loans,  and  the  usual  smking  fund  for  the  redemption 
thereof."  It  is  in^^isted  that  the  word  ^'required"  used  in  this  section 
impf)sa^  upon  councils  an  imperative  duty  to  create  loans  for  the  improve- 
ment of  ths  park,  and  that  this  duty  is  not  qualified  by  any  discretion. 
But  whin  and  how  often  are  these  loans  to  be  created  ?  'This  question 
is  answeriid  by  the  words  of  the  act,  "from  time  to  time,  as  they  shall  be 


be  taken  for  said  Fairmount  park,  and  for  the  laying  out  and  construc- 
tion thereof  for  public  use,  and  for  permanent  care  and  improvement 
thereof,  and  for  all  culverts  and  other  means  of  preserving  the  Schuyl- 
kill water  pure  for  the  use  of  the  citizens  of  s^id  city."    But  who  is  to 


necessary  to  make  compensation 


Digitized  by 


Google 


COURT  OF  COMMON  PLEAS,  PHILA.  447 


be  the  judge  of  the  necessity  for  raUiug  money  for  tliese  purposes  ?  So 
far  as  It  is  required  for  the  purpose  of  making  compeusatiou  tor  grounds 
taken,  the  city  is  obliged  to  raise  the  money  by  loans  when  the  land 
is  taken.  When  the  lauds  have  been  taken  a  mandamua  would  clearly 
lie  to  compel  the  councils  to  raise  the  money  to  pay  for  them.  But  the 
lauds  cannot  be  taken  except  by  an  ordinance  of  councils.  This  clearly 
appears  by  the  6th  section  of  the  original  act  of  March  26,  1867,  which 
is  not  altered  or  repealed  by  any  of  the  subsequent  acts.  That  section 
enacts  that  "the  commissioners  of  said  park  are  hereby  empowered, 
whenever  the  councils  of  the  city  of  Philadelphia  shall  so  declare  by  ordi- 
nance, to  take  such  other  land  as  may  be  deemed  proper  by  said  councils, 
for  the  extension  of  said  Fairmount  park,"  between  certain  limits. 

The  lands  which  were  to  be  added  to  the  park,  so  far  as  they  were 
not  indicated  in  the  acts  themselves  by  the  Legislature,  could  only  be 
taken  with  the  consent  of  councils. 

Thus  the  same  authority  which  was  required  to  pay  for  the  lauds 
with  money  raised  by  loans  was  clothed  witn  authority  to  decide  in  the 
first  place  whether  the  lands  should  be  taken.  How  far  then  the  debt 
of  the  city  should  be  increased  by  the  taking  of  lands  other  than  those 
specifically  directed  by  the  Legislature  to  be  taken,  was  left  entirely  to 
the  discretion  of  the  city  councils.  So  much  for  the  obligation  imposed 
upon  the  city  to  create  loans  for  the  payment  of  land  damages. 

We  come  then  to  the  second  object  enumerated  in  the  eleventh  sec- 
tion for  which  loans  arc  required  to  be  created,  viz.:  the  construction 
and  permanent  improvemeut  of  the  park.  Who  is  to  be  the  judge  of 
what  loans  are  necessary  for  these  purposes?  Are  the  park  commis- 
sioners the  judges  of  this  necessity  ?  If  so,  then  it  follows  as  a  corollary 
from  this  proposiiioii  that  the  city  is  bound  to  create  loans  whenever  the 
commissioners  msy  call  for  them,  and  for  any  amount  they  may  call 
for ;  that  a  power  to  increasa  indefinitely  the  debt  of  the  city  is  vested 
in  the  commissioners ;  and  that  the  city  councils,  who  are  the  immediate 
representatives  of  the  people  and  directly  responsible  to  them  for  any 
abuse  of  power  or  mismanagement  of  their  affairs,  have  no  control 
over  the  city  debt  or  the  amount  of  taxation  to  be  imposed  for  its 
liquidation.  Tiiis  is  a  great  power  to  claim.  It  is  in  derogation  of  the 
ordin  try  methtxls  of  administering  muuicipal  government  in  a  repub- 
lican country,  and  most  dangerous  in  its  tendencies. 

If  such  a  power  has  been  delegated  to  the  commissioners  by  the  Legis- 
lature, we  may  not,  perhaps,  gainsay  it,  as  it  was  said  by  a  high  authority 
in  Philadelphia  vs.  Fox,  14  Smith,  169,  that  the  Legislature  may  take 
into  its  own  hands  the  appointment  of  all  the  city  officers  and  agents, 
"for  the  power  which  can  create  and  destroy  can  modify  and  change." 

Nevertheless,  when  such  a  power  is  claimed  we  are  entitled  to  ask 
those  who  claim  it  to  point  out  the  words  which  contain  the  grant.  If 
they  cannot  be  pointed  out,  the  power  does  not  exist,  for  it  is  too 
plain  for  argument  that  such  a  power  is  not  to  be  found,  unless  it 
Kas  been  given  in  express  words,  or  by  an  implication  so  clear,  so  strong, 
80  necessary,  and  so  unavoidable  that  it  possesses  all  the  force  of 
a  grant  in  express  words.  Now,  we  shall  loot  in  vain  through  the  ten 
acts  of  assembly  which  relate  to  the  park  for  any  such  grant,  either  in 
express  words  or  by  neceasary  implication.    The  park  commissioners 


Digitized  by  Google 


443 


PHILADELPHIA  REPORTS. 


have  very  large  powers.  To  them  is  wisely  committed  the  entire  gov- 
ernment, care,  and  management  of  the  park,  the  appoiDtroent  of  all 
officars,  agents  and  subordinates,  the  making  of  all  rules  and  r*  gulations, 
tiie  vacation  and  opening  of  roads  and  streets  in  the  park,  the  licensing 
of  passenger  railways  therein,  the  emplovment  of  a  police  force,  the  con- 
trol of  all  the  property  within  the  park  limits,  the  construction  of  all 
works  and  improvements,  and  the  expenditure  of  all  moneys  lor  the 
improvement  and  maintenance  of  the  park.  But  these  expenditures  are, 
by  the  express  words  of  the  act  of  March  26,  1867  (whith  is  not 
rep3aled  by  any  subsequent  act),  to  be  "  subject  to  such  appropriations 
as  councils  shall  from  time  to  time  make,"  section  5.  Moreover,  it  is 
expressly  provided  by  the  fourth  section  of  the  same  act,  that  "  no  con- 
tract shall  be  made  for  the  improvement  of  the  park  unless  an  appro- 
priation therefv>r  shall  have  been  first  made  by  the  councils  of  said 
city;"  and  by  the  14th  section  of  the  act  of  April  14,  18C8,  and  the 
14th  section  of  the  act  of  January  27,  1870,  they  are  required  to  make 
an  annual  report  to  councils  of  their  proceedings,  and  a  statement  of 
the  manner  in  which  tha  money  appropriated  b^  councils  has  be<u 
expanded.  All  these  laws  will  be  explored  in  vain  in  the  search  for  any 
authority  given  to  the  commissioners  to  make  requisitions  upon  councils 
for  loans,  or  to  prescribe  the  time,  the  occasion,  the  amount  or  the  con- 
ditions of  such  loans.  They  are  to  disburse  all  moneys  which  are  appro- 
priated. T.n  expenditures  are  to  be  under  their  exclusive  control,  out 
th3  raiding  aud  appropriation  of  the  money,  and  the  power  to  order 
or  negotiate  loan)  is  not  given  to  them.  If  the  intention  of  the  Legis- 
lature is  to  be  derived  from  inference  and  conjecture,  which,  however,  is 
to )  slender  a  foundation  to  support  so  large  a  power,  it  is,  neverthelc^, 
impossible  to  suppose  that  it  was  intended  to  give  the  commissioners  an 
unlimited  power  to  call  for  loans  when  their  expenditures  are  limited  to 
appropriations  actually  made  by  councils,  and  they  are  forbidden  to  enter 
into  any  contract  without  a  previous  appropriation  made  therefor.  It 
would  bv3  m  )3t  unreasonable  to  infer  so  large  a  power  when  smaller  ones 
are  withheld,  and  those  which  are  given  are  circumscribed  with  condi- 
tions and  limitations  which  evince  a  plain  purpose  that  the  city  shall  re- 
tain the  control  over  a  subject  so  material  to  its  welfare  and  prosperity. 

If,  then,  the  commissioners  are  not  made  the  judges  of  the  necessity 
which  exists  for  loans,  and  if  they  have  no  power  to  make  a  binding 
requisition  upon  councils  for  such  loans,  the  question  originally  stated 
recurs ;  Who  is  to  determine  this  necessity  ?  It  was  suggested  upon 
the  ar>rum3nt,  that  if  the  commissioners  have  no  such  power,  and  if  the 
councils  denv  the  necessity  for  the  particular  loan  of  one  million  of 
dollars,  which  is  asked  for,  and  which  the  commissioners  allege  to  be 
necassary,  then  the  fact  may  ba  tried  by  common  law  forms — that  is,  by 
jurv.  It  would  be  a  singular,  and,  we  apprehend,  an  unforeseen  result 
of  tliis  legislation,  as  well  as  a  strange  and  monstrous  anomaly  in  munic- 
ipal governmant,  if  it  should  be  left  to  twelve  men,  taken  by  lot  from 
the  jury-wheel  of  this  city,  to  determine  whether  a  debt  of  a  million 
of  dollars  should  be  incurred  by  the  municipality.  It  would  be  better, 
and  safer  and  wiser,  than  this  to  overleap  at  a  bound  all  difficulties 
and  opposing  considerations,  and  to  give  to  the  commissioners  the  unlim- 
ited powers  which  the  acts  of  assembly  have  denied  them. 
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What,  then,  is  the  true  import  of  the  words  of  the  11th  section  ? — "  the 
city  of  Philadelphia  shall  be  authorised  and  required  to  raise  by  loans, 
from  time  to  time,  such  sums  of  money  ms  shaH  be  necessary  **  for  the 
permanent  improvement  of  the  park.  Certainly  they  do  more  than 
confer  an  authority.  They  impose  an  obligation.  But  Mhat  kind  of 
an  obligation  ?  Not  that  kind  of  obligation  which  is  so  precise  in  its 
terms,  and  so  well  defined  in  its  character  that  the  performance  of  it 
is  a  mere  ministerial  function,  but  an  obligation  which  from  the  very 
terms  in  which  it  is  imposed  is,  ex  necesMMe^  coupled  with  a  discretion, 
which  they  alone  can  exercise  who  are  to  discharge  the  obligation. 
There  must  be  discretion  as  to  the  time,  as  to  the  amount,  as  to  the 
necessity,  and  as  to  the  terms  and  conditions  of  the  loan.  A  discretion 
which  must  also  embrace  within  its  vision  the  financial  conditirn  and 
prospects  of  the  city.  We  have  already  seen  that  this  discretion  is  not 
lodged  with  any  other  body  or  with  any  other  individuals.  It  follows 
as  an  irresistible  conclusion,  that  it  must  reside  with  those  upon  whom 
the  obligation  is  imposed,  and  such  an  obligation  we  have  also  seen  can- 
not be  enforced  by  the  writ  of  mandamus,  for  coercion  would  destroy 
the  discretion. 

Here  the  argument  mi^ht  end.  But  there  are  other  considerations 
which  confirm  the  conclusion  arrived  at.  The  39th  section  of  the  con- 
solidation act  (February  2,  1854,  P.  L.,  p.  43)  enacts  that  "  no  loan 
shall  be  authorized  without  a  vote  of  two-thirds  of  the  whole  number 
of  the  members  of  each  council."  In  like  manner,  the  act  of  May  23, 
1874  (P.  L.  234),  authorizing  the  city  to  increase  its  debt  one  per 
centum  upon  the  assessed  value  of  its  taxable  property  (without  which 
act  no  new  loan  could  be  made,  the  limit  prescribed  in  the  8tk  section 
of  the  9th  article  of  the  Constitution  having  been  already  reached), 
declares  that  "no  loan  shall  be  authorized  without  a  vote  of  two- 
thirds  of  the  whole  number  of  members  of  each  council."  Now  it  is 
plain  that  to  require  a  two-thirds  vote  to  pass  a  loan  bill,,  necesfarily 
implies  that  those  who  are  to  vote  upon  Ine  measure  are  to  exercise, 
each  one  for  himself,  a  discretion  as  to  how  he  shall  vote  It  means 
that  the  opinion  and  iudgment  of  two-thirds  of  the  members  must  con- 
car  in  the  wisdom  and  expediency  of  the  proposed  measure..  But  how 
can  these  acts  of  assembly,  and  this  liberty  of  action,  which  is  guaran- 
teed by  them,  be  maintained  if  the  members  are  coerced  by  mandamuBf 
Thus,  whether  we  consider  the  acts  relating  to  the  park,  the  general 
l^islation  relating  to  the  cit}',  or  the  principles  and  policy  which  are 
usually  applied  to  municipal  governmeut,  the  conclusion  reached  is, 
that  the  members  of  the  city  councils  are  to  act  upon  their  individual 
judgments  in  voting  upon  the  pending  loan  bill,  and  that  their  ofiBcial 
action  can  neither  be  challenged  nor  directed  by  legal  proceedings. 

We  have  considered  the  question  presented  to  us  purely  as  a  question 
of  law.  We  are  not  at  liberty  to  look  upon  it  in  any  other  light  It 
may  be  that  the  judgment  of  the  commissioners,  in  regard  to  the  neces- 
sity of  a  loan  at  the  present  time,  is  a  correct  judgment.  Their  opinion 
is  certainly  entitled  to  great  respect.  They  are  gentlemen  of  the  highest 
character,  possessing  the  entire  confidence  of  the  public.  They  admin- 
ister a  great,  most  beneficial,  and  important  trust,  without  reward  or 
compensation.  They  have  no  personal  interest  to  subserve,  and  can 
29  • 
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be  influenced  by  no  motives  except  those  which  arise  out  of  a  proper 
and  honorable  discharge  of  their  public  duties,  and  a  desire  to  promote 
the  welfare  of  their  fellow-citizens.  It  may  be  that  they  are  right  in 
supposing  that  the  means  should  be  supplied  to  place  the  park  in  a  cod- 
ditiou  which  will  be  creditable  to  the  city  at  a  time  when  it  is  to  be 
visited  by  so  many  hundreds  of  thousands  of  strangers  from  all  parts 


which  refuses  to  vote  for  the  loan  for  which  the  commissioners  have 
asked,  err  in  their  judgments  and  misapprehend  their  duty,  or  refuse 
obstinately  to  perform  it.  If  so,  they  must  be  left  to  the  judgment  of 
their  constituents.  The  only  remedy  lies  with  them.  These  are  con- 
siderations with  which,  if  they  are  true,  we  have  no  concern.  Our  duty 
is  only  to  decide  the  question  before  us.  Upon  that  question  the  court 
is  unanimously  of  the  opinion  that  the  law  requires  that  the  defendants 
be  left  to  the  free  and  uncontrolled  exercise  of  their  own  discretion; 
that  they  are  at  liberty  to  vote  as  they  see  fit  upon  the  proposed  measure, 
and  that  we  have  no  power  to  inquire  into  their  motives,  or  to  interfere 
in  any  manner  with  the  discharge  of  their  duty. 

Judgment  for  the  defendants  upon  the  demurrer  to  the  return. 

W.  H.  Yerkes,  Esq.,  for  the  park  commissioners. 

(7.  H,  T.  CoUis  and  Robert  JV.  WiUson,  Esqs.,  for  city  councils. 


Where  a  claimant  In  a  sheriff's  interpleader  files  a  narr  within  foarteen  dajs^  u 
reqaired  by  the  rule  of  court,  but  neglects  to  give  the  bond,  the  court,  on  motioD, 
wiU  order  the  sheriff  to  sell  and  pay  the  proceeds  of  the  sale  into  court  to  abide  the 
determination  of  the  issue. 


Rule  to  Stay  the  rule  to  plead.  Opinion  delivered  November  20, 
1875,  by 


Thayer,  P.  J. — In  this  case  a  fi.  fa.  was  issued  and  a  levy  made 
One  Morton  intervened  and  claimed  the  goods.  The  sheriflT  took  the 
usual  rule  to  interplead,  which  was  made  absolute.  The  claimant  within 
Ihe  fourteen  days  prescribed  by  rule  17,  filed  his  narr,  but  has  given  do 
bond.  The  plaintiff  in  the  execution  having  been  ruled  to  plead  by  the 
^claimant,  has  ta|^en  the  present  rule,  insisting  that  the  claimant  has  no 
right  to  an  issue  unless  he  gives  the  bond.  The  point  made  by  the 
plaintiff  was  settled  in  the  District  Court  very  soon  after  the  passage  of 
tiie  sheriff's  interpleader  act,  as  may  be  seen  by  reference  to  the  cases  of 
Rump  vs.  Williams  and  Jacobs  vs.  WeUsj  which  are  reported  in  1  Troubat 
A  Haly  8  Practice,  pp.  725,  726  (third  edition) ;  pages  905  and  906 
(fourth  edition,  by  Fish,  where  see  Judge  Sharswood's  opinion  in  iioUs\ 
In  these  cases  it  was  declared  that  if  the  claimant  files  the  narr  but 
neglects  to  give  the  bond,  the  court,  on  motion,  will  order  the  sheriff  to 
proceed  and  sell,  and  pay  the  proceeds  of  the  sale  into  court,  to  abide 
the  determination  of  the  issue.  This  is  a  very  just  and  equitable 
practice,  and  we  see  no  reason  why  we  should  depart  from  it  Cases 
may  arise  in  which  the  claimant  is  unable  to  give  the  required  security 
He  cannot,  under  such  circumstances,  retain  possession  of  the  goocu, 
but  he  ought,  nevertheless,  to  have  an  opportunity  to  prove  his  owIle^ 


[Leg,  Int.,  Vol.  32,  p.  420.] 

Dillon  vs.  Conover. 
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ship,  and,  if  he  succeeds,  to  take  the  proceeds  of  the  sale  as  the  equivaleut 
of  the  goods.    The  present  rule  must  therefore  be  discharged. 
Rule  discharged. 


Commonwealth  op  Pennsylvania  ex  relatione  The  PenDsylvaDia 
Society  for  the  Prevention  of  Cruelty  to  Animals  vs,  Thomas 
Randall,  Magistrate  of  Police  Court  !No.  24. 

Penalties  collected      magistrates  under  act  March  29,  1869,  are  payable  into  the 
county  treasury,  under  the  13th  section  of  Article  V.  Constitution  of  1873. 

Rule  for  an  alternative  mandamus.  Opinion  delivered  December  22, 
1876,  by 

Thayer,  P.  J. — The  object  of  this  proceeding  is  to  compel  the 
defendant  who,  as  one  of  the  police  magistrates  of  the  city,  has  collected 
a  penalty  of  $10  for  a  violation  of  the  act  of  March  29,  1869,  for  the 
punishment  of  cruelty  to  animals  (P.  L.,  p.  22),  to  pay  the  same  to  the 
ISociety  for  the  Prevention  of  Cruelty  to  Animals.  By  the  act  of  June 
2, 1871  (P.  L.  290),  it  is  enacted  that  "all  fines  and  penalties  imposed 
by  any  alderman  or  magistrate  under  the  act  of  March  29, 1869,  shall  be 
payable  to  the  .Society  for  the  Prevention  of  Cruelty  to  Animals."  The 
13th  section  of  the  5th  article  of  the  new  constitution,  requires  that  all 
fees,  fines  and  penalties  in  the  police  and  magisterial  courts,  established 
by  the  19th  section  of  the  same  article,  "  shall  be  paid  into  the  county 
treasury."  It  is  argued  that  this  provision  was  only  intended  to  apply 
to  fines  and  penalties  which,  at  the  time  the  new  constitution  was 
ordained,  were  payable  to  the  State,  and  that  it  was  not  intended  to  repeal 
the  provision  in  the  act  of  June  2,  1871,  or  any  of  the  various  acts  by 
which  fines  and  penalties,  or  a  portion  of  them,  were  payable  to  the 
informer.  The  language  of  the  constitution  is  so  express,  comprehensive 
and  unqualified,  that  no  room  seems  to  be  left  for  interpretation.  When 
the  constitution  says  **aU  fines  and  penalties"  collected  in  these  courts 
shall  be  paid  into  the  county  treasury,  we  cannot  interpolate  any 
exception  which  is  not  found  in  the  instrument  itself  We  may  con- 
jecture that  the  present  case  was  not  in  the  mind  of  the  framers,  but  we 
cannot  certainly  saj  it  was  not  Nor  can  we  break  through  the  express 
words  of  the  constitution  without  some  better  warrant  than  a  mere  con- 
jecture. It  is  a  settled  rule  of  construction  that  in  the  absence  of 
ambiguity  no  exposition  shall  be  made,  which  is  opposed  to  the  express 
words  of  the  instrument,  a  verbis  legis  non  est  receaendum.  A  court  of 
law  will  not  make  any  interpretation  contrary  to  the  express  letter  of 
such  an  instrument,  for  nothing  can  so  well  explain  the  meaning  of  the 
makers  as  their  own  direct  words,  since  index  animi  sermo  and  maledida 
expositio  qtuB  corrumpit  textum;  4  Rep.  35.  It  would  be  dangerous  to 
give  scope  for  making  a  construction  in  any  case  against  the  express 
worda,  where  there  is  nothing  to  assure  us  that  the  meaning  of  the 


[Leg.  Int,  YoL  33,  p.  466.] 
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(Sotnrt  of  Common  |)lm0  of  ibrtst  (EomtQ. 

[Leg.  Int,  Vol.  31,  p.  309.] 

FiBOT  National  Bank  op  Corrt     L.  &  M.  Childb 

Hechaniofl^  minen,  laborers,  and  others  claiming  nnder  iht  act  of  April  9, 1872,  nost 
give  notice  in  wntine  to  the  officer  ezecutine  the  process  before  the  aetnal  sale  of 
the  property ;  in  default  of  this  notice,  no  lien.  CoBstraction  of  said  act  and  its 
reqmremeniB. 

Sur  exceptions  to  auditor's  report  Opinion  deliycred  bj 
Wetmore,  p.  J. — ^At  common  law,  a  lien  on  personal  property  cob- 
sists  in  a  mere  right  to  retain  possession  until  the  debt  or  charge  is  paid. 
Thus  liens  generally  arise  from  bailment,  are  founded  on  usage,  and  only 
have  force  and  yaliditj  while  the  goods  are  in  possession  of  the  bailor. 
The  ordinary  cases  of  liens  are  factors,  innkeepers,  warehousemen,  com- 
mon carriers,  etc.  In  all  these  cases,  in  order  to  create  a  lien,  there 
must  be  a  delivery  of  the  property.  It  must  come  into  the  possessioa 
of  the  partpr  claiming  the  hen,  or  his  a^nt 

The  ordmary  understanding  of  a  hen  on  personal  property,  is  the 
ri^ht  to  detain  the  property  in  possession  till  the  claim  or  charge  c  n- 
stitutinff  the  lien  is  satisfied.  By  the  first  section  of  the  act  of  the  9th 
of  Apm,  1872,  entitled  "An  act  for  the  better  protection  of  the  wages 
of  mechanics,  miners,  laborers  and  others/'  Pamphlet  Laws,  1872,  pages 
47  and  48,  it  is  provided  that  the  wages  of  labor,  not  exceediog  six 
months  immediately  preceding  the  sale,  and  not  exceeding  two  hundred 
dollars,  shall  be  a  lien,  and  shall  be  preferred  and  first  paid  out  of  the 
proceeds,  etc.  This  part  of  the  act  only  relates  to  personal  property,  a« 
the  claim,  to  be  a  lien  on  real  estate,  must  be  filed  in  the  prothonotary's 
office. 

The  second  section  of  the  act  provides  that  it  shall  be  lawful  for  such 
laborers  and  others  to  give  notice  in  writing  of  their  claim  or  claims, 
and  the  amount  thereof,  to  the  officer  executing  the  writ,  at  any  time 
before  the  actual  sale  of  the  property  levied  on,  and  the  officer  shall 
pay  out  of  the  proceeds  the  amount  which  each  laborer  is  justly  and 
legally  entitl^  to  receive. 

The  statute  creates  a  lien  on  personal  property  without  any  record, 
statement,  or  memorandum  of  the  same  filed  or  recorded  in  auj  place. 
No  act  on  the  part  of  the  claimant  is  re<}uired  to  give  it  force,  aud  na 
possession  of  the  property  on  which  the  hen  exists  is  necessary  to  give 
notice  to  creditors  or  vendees  of  its  existence. 

The  remedy  is  the  means  employed  to  enforce  a  right  The  only 
remedy  provided  in  this  act  is  contained  in  the  second  section,  which 
says  it  shall  be  lawful  for  the  claimant  to  give  notice  in  writing  of  his 
claim  and  the  amount  thereof  at  any  time  oefore  the  actual  sale  of  the 
property  levied  on.    In  proceedings  at  law  the  claim  must  be  sued 
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within  the  time  required,  and  the  pleadincs,  trial,  judgment  and  execu- 
tion mast  be  accordiDg  to  the  legally  establ^ed  rule. 

A  claim  giving  a  complete  right  of  action  is  uselesi  unless  it  is  as- 
serted according  to  the  prescribed  modes ;  the  right  can  only  be  estab- 
lished and  enforced  according  to  the  legal  rem^ies.  The  nrst  section 
of  Uie  act  in  giving  time  creates  the  lien,  and  the  second  section  pro- 
vides a  time  and  way  for  the  claimant  to  give  notice  of  his  claim. 

The  provisions  of  the  second  section  were  not  complied  with,  and  no 
notice  given  as  therein  provided ;  the  claimants  gave  no  notice  until 
after  the  sheriff  s  sale. 

As  a  rule  of  exposition,  statutes  are  to  be  .construed  in  reference  to  the 
priDciples  of  common  law :  Dwarris  on  Statutes,  186.  Liens  have  been 
looked  upon  with  jealousy^  being  considered  as  encroachments  on  the 
common  law :  Bouvier*s  Law  Dictionarj,  14tli  ed. ;  title  **  Liens,"  vol.  2, 
p.  47.  The  parties  claiming  the  benefit  of  the  Hen  given  by  the  statute, 
should,  therefore,  have  given  notice  in  writing,  as  therein  directed.  The 
execution  creditors,  the  sheriff,  and  lien  claimants,  would  then  know 
what  there  is  ajrainst  the  property  to  be  sold,  and  reflate  their  action 
accordingly.  To  sustain  the  claims  in  this  case,  permits  a  sale  of  prop- 
erty with  secret  liens  against  it,  which  the  execution  creditor  has  no 
means  of  ascertaining,  and  after  the  sale  he  is  deprived  of  the  fruits  of 
his  execution  by  awarding  them  to  the  claimants  of  the  ftind  made  by 
the  sale. 

The  Hen  created  by  the  statute  is  on  the  property,  but  the  present 
claim  is  on  the  furui  arising  from  its  sale.  To  construe  the  statute  with 
reference  to  the  principles  of  common  law  so  as  to  avoid  secret  liens 
at  the  time  of  the  sheriff's  sale,  requires  the  claimant  to  give  notice  to 
the  officer  in  writing,  before  the  sale,  of  his  claim  and  the  amount 
thereof. 

The  report  of  the  auditor  b,  therefore,  reformed  and  corrected 
as  follows:  The  item  $967.70  allowed  to  claims  for  labor  is  stricken 
out,  and  that  amount  of  money  is  appropriated  to  fi.fa.  No.  43,  Decem- 
ber Term,  1873.  With  this  modincation  the  report  of  the  auditor  is 
confirmed. 


(£omt  of  ((lijmmon  Jpleos  of  Bnd(0  (SotmtQ. 

[Leg.  Int,  Vol.  30,  p.  S«.] 

Love  vs.  Love. 

Ko  deeree  of  divorce  can  be  prononnced  by  the  oonrts  of  PennsylyaDia  which  can 
affect  the  rights  of  the  respondent,  being  a  non-resident,  and  having  no  notice,  anil 
a  decree  under  these  circumstanoes,  the  notice  merely  being  statutory,  ean  have  no 
extra-territorial  effect,  and  is  not  eonclnaive  upon  the  respondent 

Pluries  subpoena  sur  divorce.  Opinion  delivered  February  15, 
1873,  by 

Robs,  P.  J. — The  proceedings  in  this  case  are  entirely  ex  parte.  The 
respondent  was  not  served,  she  never  appeared,  ana  in  no  stage  of  the 
proceedings  has  she  ever  participated,  either  in  person,  or  by  counsel. 
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It  further  appeared,  aud  was  conceded  as  a  fact,  upon  the  argument, 
that  she  is  now  living,  and  has,  for  eight  or  nine  years,  resided  in  8l 
Louis,  Missouri. 

Under  these  facts  the  first  question  that  arises  is,  have  we  such  juris- 
diction over  the  person  of  the  respondent,  that  we  can,  hj  constructive 
service  upon  her,  in  pursuance  of  the  statute,  by  awarding  alias  and 
pluries  writs  of  subpcena,  consider  her  as  a  party  in  court  to  be  bound 
by  our  decree? 

The  record  shows  the  solemnization  and  consummation  of  a  marriaee 
between  the  libellant  and  respondent  in  this  Commonwealth ;  and  tne 
alleged  desertion  also  occurred  in  thb  State.  The  residence  of  the 
libellant  has  been  here  continuously ;  and  it  is  earnestly  insisted  that 
this  is  the  proper  forum. 

That  it  is  so  would  seem  to  be  unauestionable.  It  is  well  said  by  C. 
J.  Gibson,  in  Dorsey  vs.  DoraeVy  7  Watts,  350 :  "  It  follows  on  our  prin- 
ciple, however,  that  not  only  does  jurisdiction  belong  to  the  courts  of 
the  place  of  the  domicile,  but  that  the  retribution  must  be  meted  out 
by  tneir  measure.  The  forum  is  there,  and  the  law,  which  declares  the 
offence,  is  there  also.*'  Vide  also  Colvin  vs.  Reed,  5  P.  F.  S.  375 ; 
Story's  Conflict  of  Laws,  230,  205,  note  1;  McDermott'a  Appeal,  .  S 
W.  &  S.  256 ;  HoUid^  vs.  HoUister,  6  Barr,  451. 

But  all  that  these  authorities  demonstrate  is,  that  as  the  parties  were 
domiciled  as  husband  and  wife  in  Pennsylvania,  and  as  the  allied 
desertion  was  effected  within  the  Commonwealth,  the  courts  of  the  State 
have  jurisdiction  over  the  mbjed^aUer.  The  grave  question  still  re- 
mains. Have  we  jurisdiction  over  the  person  of  the  respondent,  she 
now  being,  and  having,  long  before  the  subpcena  issued,  been  a  citizen 
of  Missouri?  In  answering  thb  inquiry  it  must  not  be  forgotten  that 
there  has  been  no  actual  service  upon  her,  that  she  has  never  appeared, 
and  becomes  a  party  here  simply  by  virtue  of  the  statutory  provisions, 
authorizing  proceedings  upon  alias  writs  of  subpcena. 

I  am  aware  that  decrees  of  divorce  are  almost  daily  being  pronounced 
by  the  courts,  where  the  parties  are  similarly  situated  ;  and  I  feel  that 
in  refusing  to  conform  to  this  general  practice,  throughout  the  State,  I 
am  innovating  upon  action  long  assumed  to  be  correct  It  is  seldom 
wise  for  a  subordinate  tribunal  to  depart  irom  recognized  usage ;  and  it 
is  still  more  dangerous  for  such  judicatures  to  attempt  to  reform  the 
law ;  but  a  careful  and  earnest  consideration  of  the  question  presented 
by  this  record,  has  satisfied  me,  that  the  libellant  is  not  plac^,  by  the 
alias  and  pluries  subpcena,  in  the  attitude  of  a  party  before  us ;  and, 
having  neither  been  served,  nor  having  notice,  and  not  having  par- 
ticipated in  these  proceedings,  she  is  not  subject  to  our  decree,  and 
cannot  be  affected  by  it. 

If  she  were  a  citizen  of  this  Commonwealth,  she  would  be  bound  by 
our  statute  authorizing  these  proceedings,  after  alias  writs  of  subpoena; 
and  being  subjected,  by  her  citizenship,  to  our  system  of  statutory 
regulation,  could  be  affected  by  the  constructive  notice  provided  for  by 
our  acts  regulating  divorce. 

But  nine  years  ago  she  became  a  citizen  of  another  State;  and  the 
question  presented  by  this  record  is,  whether  a  citizen  of  another  State 
can  be  affected  by  a  proceeding,  of  which  he  or  she  has  no  actual 
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Dotioe  ?  The  genius  of  our  system  of  jurisprudence,  and  its  greatest 
boast  is,  that  no  one  can  be  afi'ected,  in  person  or  property,  bj  judgment 
or  decree,  without  notice.  In  Dorsey  vs.  Doraey^  supra,  C.  J.  Gibson,  in 
considering  this  subject  said :  "  It  is  conclusive  that  the  person  of  the 
transgressor  was  not  subject  to  our  jurisdiction  at  the  time  of  the  &ct; 
for  an  attempt  to  bind  him  without  it,  or  vnthoub  hearing  or  notice, 
would  he  extravagant.  Such  appears  to  be  the  law  deducible  from  the 
nature  of  our  political  system," 

It  is  a  well-settled  principle  of  law,  that  where  a  State  has  no  authority 
over  the  person  of  a  defendant,  the  judgments  rejfidered  by  its  iudidal 
tribunals,  though  conformable  to  its  leatslative  enactments,  can  Jiave  no 
exira-territarial  operation :  Lewis,  C.  J.,  in  Rogers  vs.  Bums,  3  Casejr, 
527.  This  doctrine  was  applied  by  the  Supreme  Court  of  this  State  m 
Steel  vs.  Smith,  7  W.  &  S.  451,  where  it  was  ruled,  that  in  a  State  pro- 
ceeding, accordiug  to  the  civil  law,  a  judgment  in  solido  against  several, 
on  a  citation  served  only  on  one  (the  others  residing  out  of  its  jurisdic- 
tion), is  not  entitled  to  credit  elsewhere ;  and  it  was  held,  that  even 
au  appearance  by  an  attorney,  procured  by  such  an  assumption  of 
authority,  will  not  cure  the  defect  arising  from  the  want  of  jurisdiction. 
In  the  case  last  cited,  C.  J.  Gibson  says :  Though  we  have  no  decision 
of  the  Supreme  Court  of  the  United  States,  we  have  the  authority  of 
Mr.  Justice  Story  (Com.  on  Const.,  §  1307)  for  saying,  that  though 
such  a  proceeding  \a  put,  in  general  terms,  on  the  footing  of  a  domestic 
judgment,  it  is  open  to  inquiry,  into  the  jurisdiction  of  the  court  to 
pronounce  it,  as  well  as  into  the  right  of  the  State  to  exercise  authority 
OVER  THE  PERSONS  or  the  subject-matter ;  for  which  he  refers  to  Bessel 
V8.  Briggs,  9  Mass.  462 ;  Shumway  vs.  Stillman,  4  Cow,  292 ;  Borden  vs. 
Fitch,  13  Johns.  121 ;  to  which  might  be  added,  as  of  equal  authority, 
our  own  decision,  in  Benton  vs.  Burgol,  10  Serg.  &  R.  240."  .... 
Not  to  muliiply  authorities  on  a  point  so  plain  it  will  be  sufficient  to 
add  the  name  of  Mr.  Burge,  1  Conf.  1,  who  says,  "  it  is  a  fundamental 
principle,  e^isautial  to  the  sovereignty  of  every  independent  State,  that 
no  municipal  law,  whatever  its  nature  or  object,  should,  j^roprio  vigore, 
extend  beyond  the  territory  of  the  State  by  which  it  has  been  estab- 
lished." Following  in  the  track  of  this  clear  and  conclusive  reasoning, 
it  was  ruled  in  Warren  Manufacturing  Go.  vs.  JSXna  Insurance  Oo.,  2 
Paine  R3p.  502,  that  in  order  to  sustain  a  judgment,  the  court  miist 
have  had  jurisdiction  of  the  parties,  as  well  as  the  subject-matter:  vide 
also  Efliot  vs.  Piersol,  1  Pet  329 ;  Thompson  vs.  Tolmie,  2  Pet  157. 

But  the  question  would  seem  to  be  definitively  ruled  in  UArcy  vs. 
K^um,  11  How.  165,  where  it  is  ruled,  that  a  judgment  recovered 
ai^aiust  a  non-resident  wiJtiwut  notice,  is  entitled  to  no  faith  or  credit  out 
of  the  State  in  which  it  was  rendered.  This  ruling  is  followed,  or  sus- 
tained, in  the  case  of  Sumner  vs.  Marcy,  3  Woodbury  &  Minot,  105;  2 
Paiiie,  supra;  Lincoln  vs.  Tower,  2  McL  473;  Westerwelt  vs.  Lewis,  2 
Id.  511.  So  far  has  this  principle  been  extended  that  it  is  ruled  that  in 
an  action  on  the  judgment  of  a  court  of  another  State,  the  defendant 
may  plead,  that  he  was  not  served  with  process  in  the  jurisdiction : 
WiUon  vs.  Oraham,  4  W.  C.  C.  R.  63;  6  McL.  1 ;  2  McL.  473;  Id. 
511;  4  Id.  96. 

It  is  clear  then,  that  actual  service,  upon  a  non-resident,  or  his  or  her 
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ap^iearancc,  is  necessary  to  give  jurisdiction ;  and  it  b  equally  clear  that 
these  requisites  are  not  shown  to  exist,  by  this  record. 

But  it  is  urged  that,  as  the  court  has  jurisdiction  over  the  subject 
matter,  the  mere  fact  that  one  of  the  parties  is  a  non-resident,  and  has 
not  been  served,  she  having  had  statutory  notice,  will  not  oust  the 
jiirisdictiou  as  to  her.  The  authorities  cited  demonstrate  that  this  poai- 
tiou  cannot  be  sustained:  Steel  vs.  Smith,  7  W.  &  S.  447;  Warren 
Manufacturing  Company  vs.  .^/ta  Insurance  Company,  2  Paine,  502 ; 
D'Arcy  vs.  Ketchum,  11  Howard,  165 ;  Rogers  vs.  bums,  3  Casey,  527. 

Two  requisites  are  essential  to  a  jurisdiction  which  cannot  be  ousted : 
1.  Jurisdiction  over  the  subject-matter.  2.  Service  upon  a  non-resident. 
That  these  requirements  are  requisite  is  abundantly  demonstrated  by  the 
authorities  cited. 

But  it  is  said,  that  the  principle  here  invoked  is  destructive  of  the 
article  in  the  federal  compact,  which  provides  that  full  &ith  and  credit 
shall  be  given,  in  one  State,  to  judgments  rendered  in  another.  But  this 
ia  answered  by  a  formidable  array  of  cases,  not  only  in  our  own  State, 
but  in  the  courto  of  the  United  States :  Smith  vs.  Lathrop,  8  Wr.  326 ; 
Wilson  vs.  Bank,  9  Wr.  488 ;  Whittaker  vs.  Bramson,  2  Paine's  Rep.  209  ; 
Benner  vs.  Marshall,  1  Wheat.  215 ;  Wadleigh  vs.  Veaeie,  3  Sum.  165. 
As  has  been  shown  already,  this  has  been  carried  so  far,  that  in  an 
action  on  a  judgment  recovered  in  the  court  of  another  State,  the 
defendant  may  plead,  that  he  was  not  served  with  process  within  the 
jurisdiction :  4  W.  C.'  C.  R.  53,  and  authorities  already  cited  to  that 
point. 

But  it  is  said,  that  upon  thb  principle  where  the  offending  party  has 
left  the  iurisdiction,  and  no  service  can  be  effected,  the  person  injured  b 
left  witnout  remedy,  or  so  greatly  inconvenienced,  that  a  contrary 
doctrine  must  prevail.  This  argument  can  have  no  weight,  when  it  b 
applied  to  overturn  well-settled  principles  of  law.  It  might  be  urged 
with  force  upon  Congress  to  induce  them  to  exercise  a  power,  which,  in 
wisdom,  and  the  interests  of  public  policy,  should  long  since  have  been 
exerted,  viz.,  the  enactment  of  a  national  statute  of  divorce. 

We  rule,  therefore,  that  no  decree  of  divorce  can  be  pronounced  by 
this  court  which  can  affect  the  rights  of  the  respondent  (she  being  a  non- 
resident, and  having  had  no  notice)  in  her  marital  relations ;  and  that  a 
decree  divorcing  her  from  the  libellant,  under  the  circumstances,  the 
notice  to  her  l^ing  merely  statutory,  could  have  no  extra-territorial 
effect,  and  would  not  be  conclusive  upon  her. 

As  I  have  said,  thb  conclusion  has  been  reached  reluctantly ;  and  re 
have  declared  it  only,  after  making  a  carefiil  and  laborious  examination 
of  the  authorities  within  our  reach.  The  effect  of  a  decree  of  divorce,  if 
pronounced  without  authority,  may  be  so  ruinous  to  the  future  of  others, 
may  so  materially  affect  the  living,  and  those  who  may  yet  be  begotten, 
that  we  cannot  pronounce  a  decree  dissolving  the  bonds  of  matrimony, 
unless  we  are  satbfied,  beyond  a  shadow  of  doubt,  of  our  power  to  do  sa 

I  am  aware  that  this  is  going  one  step  farther  than  the  adjudicated 
eases  in  Pennsylvania  have  yet  gone  ;  but  it  b  only  the  correlative  <tf 
the  proposition  ruled  in  Dorsey  vs.  Dorsey,  where  it  was  held  that  there 
could  be  no  jurisdiction,  except  in  the  courts  of  the  domicile  of  the 
parties,  at  the  time  and  place  of  the  injury.   All  that  is  now  decided  is, 
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that  where  the  respoDdent  is  a  non  resident,  she  must  be  served,  or  have 
actual  notice  of  the  proceedings,  if  she  is  to  be  concluded  by  them  ;  and 
we  will  not  pronounce  a  decree  until  bho  is  made  a  party.  We  further 
rule,  that  constructive  notice,  by  virtue  of  a  statutory  enactment,  gives 
our  decree  no  extra-territorial  effect ;  and  we  therefore  refuse  to  decree 
a  divorce  a  vinculo. 

It  is  painfully  evident,  that  greater  strictness  must  characterize  tbe 
actions  of  courts  in  relation  to  decrees  of  divorce.  As  was  said  by  this 
court  in  Ramsey  vs.  Ramsey,  2  Book  of  Opinions,  341 :  Tbe  shifting 
r^le8  of  evidence  in  the  several  States,  varying  with  notions  of  legal  re- 
form, there  prevalent,  and  the  stages  of  progress  in  the  various  common- 
wealths ;  the  varied  character  of  protection  and  redress  afforded  by  tbe 
statute  law  of  the  several  States ;  tbe  ease  with  which  a  new  domicile 
ma^  be  acquired,  by  either  party ;  and  above  all,  the  shameful  facility  by 
which  divorces  can  be  obtained  in  some  of  our  sister  commonwealths, 
reauire  an  adherence  to  these  principles.''  It  may  be  added,  that 
safety,  the  descent  of  property,  and  individual  decency,  require,  that 
where  no  service  has  been  had,  or  notice  given,  no  extra-territorial  effect 
should  be  given,  to  decrees  of  divorce ;  and  if  we  desire  to  protect  our 
own  citizens,  the  sound  rules  of  law,  invoked  in  this  case,  must  be 
followed  by  the  courts.  If  rigorously  administered,  an  Indiana  or 
Connecticut  divorce  would  be  a  nullity ;  and  the  shameful  local  traffic 
in  decrees  of  divorce  would  be  innocuous. 

A  daily  paper  in  the  city  of  New  York  contains  diumally  an  advertise- 
ment that  divorces  are  procured  without  publicity ;  and  the  ruling  here, 
if  generally  adopted,  would  finally  end  such  an  abuse,  as  is  suggested  by 
its  daily  insertion. 

I  do  not  think  that  upon  the  merits  a  ground  for  divorce  has  been 
established  by  the  testimony ;  but  in  order  that  our  ruling  may  be  sub- 
mitted to  the  court  of  last  resort,  we  refer  this  report  to  the  examiner, 
to  take  further  testimony  upon  the  facts. 

And  now,  February  15, 1873,  the  case  is  recommitted  to  the  examiner, 
to  take  such  further  and  other  testimony  as  may  be  adduced  before  him, 
with  directions  to  report  at  the  next  adjourned  court. 
H.  Yerkes,  Esq.,  pro  libellant. 

Court  of  €omtnoa  {)ka0  of  $l)C0ter  (JIonntQ. 

[Leg.  Int.,  Vol.  30,  p.  217.] 

McVaugh  v8.  McVauoh. 

A  wife's  choses  in  action  do  not  vest  in  the  husband  at  common  law,  unless  he  reduces 

them  to  possession. 

The  plaintiff  was  the  wife  of  the  defendant.  Their  marriage  took 
place  iu  tbe  State  of  Delaware,  in  May,  1863,  where  she  possessed  per- 
sonal property  amounting  to  over  six  thousand  dollars,  consisting  of 
ohoses  in  action.  In  the  year  1865  the  husband  removed  with  his  wife 
into  Chester  county,  Pennsylvania,  without  reducing  her  choses  to  pos- 
session. Soon  after  the  wife  contracted  for  the  purchase  of  a  farm  in 
said  county  of  Chester,  to  be  paid  for  from  her  property  in  Delaware. 
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Wheu  the  conveyauce  was  about  to  be  made,  the  husband  insisted  upoa 
baviug  it  in  his  own  name,  and  refused  to  unite  with  her  iu  releasing  ner 
debtors  if  this  was  not  acceded  to.  To  avoid  a  failure  of  the  contract, 
the  wife  yielded,  and  the  title  was  made  to  the  husband.  Soon  afier 
the  husband  deserted  the  wife,  threatening  to  encumber  the  land.  She 
then  applied  by  bill  to  have  him  compelled  to  transfer  the  title  to  her, 
and  enjoined  from  encumbering  the  property  in  the  meantime. 

In  equity.    Opinion  delivered  Jontiory  6, 1873,  by 

Butler,  P.  J. — It  is  conceded  that  the  statute  of  Delaware  relating 
to  husband  and  wife  does  not  appl3r  to  thb  case ;  that  the  marital  rights 
of  the  parties,  while  domiciled  in  that  State,  depended  upon  the 
common  law. 

What,  then,  are  the  husband's  rights  under  the  common  law  in  his 
wife's  choses  in  actiori  f  In  answering  this  (question  the  distinction  be- 
tween her  chattels  in  possession  and  chowa  %n  action  must  be  kept  in 
mind.  The  former  vest  in  him  immediately  on  marriage ;  while  the 
latter  remain  in  the  wife,  subject  to  a  power  in  him  to  transfer  them, 
b;^  reduction  to  possession.  It  is  optional  ?dth  him  whether  he  will  or 
will  not  exercise  the  power;  if  he  do  not  his  death  revokes  it,  and  the 
right  of  the  wife  {^in  becomes  absolute.  Even  reduction  to  possession 
will  not,  under  all  circumstances,  transfer  the  propertv  to  the  uusband; 
it  must  be  iu  the  assertion  of  his  marital  rights ;  if  it  appear  to  be 
otherwise,  the  property  will  continue  in  her. 

Such  is  the  common  law  of  England,  as  it  is  understood  and  admin- 
istered in  this  State :  2  Black.  Com.  433 ;  SUer's  Case,  4  R.  468 ;  Skinr 
ner' 8  Appeal,  5  Barr,  262  ;  Dennison  vs.  Nigh,  2  W.  90 ;  Eobinson  vs. 
Woelpper,  1  Wh.  179  ;  MeUinger  vs.  Bausman,  9  Wright,  522. 

The  husband,  it  is  thus  seen,  has  no  vested  fixed  interest  in  the 
property  involved  in  such  chases.  His  riffht  consists  of  a  power  to 
divest  his  wife — a  power  liable  to  be  revoked  by  his  death  or  by  statute, 
and  to  be  waived  or  forfeited  by  his  acts. 

The  Supreme  Court,  therefore,  held  that  the  statute  of  1848  did  re- 
voke it,  whenever  the  power  had  not  previously  been  exercised :  MeUin- 
ger vs.  Bausman,  9  Wr.  522.  In  Mississippi  the  Court  of  Appeals  decided 
the  same  thing  on  the  question  arising^ there,  under  a  similar  statute: 
Clarke  vs.  McCreary,  12  8.  &  M.  347.  The  Legislature  cannot  take  away 
a  vested  right  in  property ;  cannot  give  to  the  wife  what  the  law  has 
previously  trausferreid  to  the  husband.  But  while  fully  recognizing 
this,  the  courts,  in  the  instances  cited,  denied  that  the  husband  had  such 
vested  right  in  the  property  of  his  wife's  choses  in  action. 

Applying  these  principles  to  the  question  before  us,  its  solution  does 
not  seem  difficult.  The  defendant,  in  Delaware,  was  clothed  with  » 
power  to  transfer  his  wife's  choses  to  himself.  He  did  nof  exercise  it, 
out  removed  with  her  to  thw  State,  fixing  his  domicile  here.  The  situs 
of  their  personal  property  accompanied  them ;  the  effect  was  precisely 
the  same  as  if  they  had  brought  it  along.  Thereafter,  it,  as  well  as 
themselves,  were  subject  to  the  laws  of  this  State.  The  Le^lature 
might,  therefore,  revoke  his  power.  And  it  did  so  by  means  ot  the  act 
of  1848,  the  moment  the  parties  and  their  property  became  subject  to  its 
jurisdiction.  The  right  of  the  wife  again  became  absolute,  as  it  had  beea 
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before  the  marriage.  The  circumstance  that  the  power  accrued  to  the 
husband  while  domiciled  in  another  8tate,  is  unimportant ;  it  is  no  more 
sacred  than  such  a  power  arising  under  the  common  law  here. 

But  it  is  asserted  that  the  common  law  (relating  to  this  subject)  is 
differently  underslood  and  administered  in  Delaware;  that  the  property 
in  the  wife's  choses  in  action  there  in  the  husband  on  marriage.  If 
this  be  so,  the  plaintiff  has  no  case ;  for,  marriage  being  a  civil  contract, 
whatever  property  accrued  to  the  defendant  upon  his  marriage  there, 
will  continue  to  be  his  wherever  he  may  go.  But  we  have  not  found 
anything  to  justify  the  assertion  that  the  common  law  is  so  under- 
stood and  administered  in  Delaware.  It  is  true,  creditors  are  there  ad- 
mitted to  the  rights  of  the  husband,  by  means  of  attachment,  and  allowed 
to  exercise  his  power  of  reducing  the  ekoees  of  the  wife  to  possession. 
And  in  this,  it  is  also  true,  they  have  differed  from  us:  Robinson  vs. 
Woelpper,  1  Wh.  179 ;  Dennison  vs.  Nigh,  2  W.  90.  Still  they  have  but 
followed  the  rule  in  bankruptcy — a  rule  always  difficult  to  reconcile 
with  reason  and  justice — of  which  Ch.  J.  Gibson  says  ^in  SUer^e  Case,  4 
R.  480) :  The  spirit  is  not  justice.  The  object  bemg  to  encoura^ 
trade  by  procuring  payment  of  mercantile  debts  out  of  any  fund  within 
the  bankrupt's  control,  without  regard  to  the  interests  oi  others,  these 
laws  are  deaf  to  the  claims  of  his  family  in  respect  to  interests  which  he 
has  even  a  naked  power  to  control  Notwithstanding  the  assign- 
ment is  not  the  act  of  the  husband,  but  of  third  persons,  it  was  held  to 
be  ipso  facto  a  divestiture  of  the  wife's  title,  as  if  it  were  the  husband's 
own  act,  and  a  spontaneous  exercise  of  his  power.  On  abstract  prin- 
ciples it  might  have  seemed  that  though  the  power  is  a  valuable  one,  yet 
the  exercise  of  it  pertains  by  its  nature  and  origin  to  his  individual  voli- 
tion, and  not  to  the  volition  of  his  creditors  or  their  representatives,  who 
have  no  moral  or  expressly  lesal  right  to  require  him  to  despoil  his  wife 
for  their  benefit.  The  palpable  injustice  of  these  decisions  induced  Sir 
William  Grant,  in  Mit/oraYS.  Mitjord,  to  depart  from  them  to  a  certain 
extent;  not,  however,  to  take  his  stand  upon  principle,  aud  entirely  pro- 
tect the  title  of  the  wife,  as  it  seems  to  me  he  should  have  done,  but 
to  take  a  middle  course,  and  allow  the  assignment  to  pass  the  incidental 
right  of  reduction  into  possession,  as  the  husband  had  it  subject  to  the 
same  limitation  as  to  time  in  the  exercise  of  it."  It  is  this  rule  which 
the  court  of  D.'laware  has  followed  in  Johnson  vs.  Fleetumdy  2  Harrington. 
The  language  used  by  the  judee  is  very  broad,  as,  that  "  the  rights  of 
the  wife  by  contract  immediately  become  the  rights  of  the  husband ; " 
"  her  choses  in  action  vest  in  him  on  marriage he  at  once  acquires  a 
qualified  property  in  her  choses**  etc.  But  the  citations  of  authority  show 
quite  plainly,  we  think,  that  nothing  more  was  intended  to  be  expressed 
than  the  ruiejn  bankruptcy,  and  the  case  required  nothing  more.  Some 
reference  is  made  to  the  cases  in  ouUawry.  But  the  part  played  by  the 
crown  in  outlawnr  never  arose  much  above  that  of  a  robber ;  and  these 
cases  have  never  been  used  as  precedents  for  anything  but  the  rule  in 
bankruptcy.  If  it  were  true  tnat  the  property  in  the  wife's  choses  vests 
in  the  husband  on  marriage,  it  would  necessarily  go  to  his  legal  represent- 
atives on  his  death.  It  could  not  survive  to  his  wife  unless,  indeed,  his 
death  be  held  to  divest  it,  and  the  common  law  knew  nothing  of  the 
kind.   Such  a  view  overlooks  the  distinction  which  has  always  existed 
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between  the  wife's  choees  in  action  and  her  chattels  in  possession ;  and  if 
carried  out  would  obliterate  it 

It  does  not  follow,  therefore,  from  what  has  been  decided  in  Delaware, 
that  the  courts  of  that  State  will  hold  the  husband's  rights  in  his  wife's 
choses  to  be  beyond  the  reach  of  l^islative  provision,  vested  property, 
of  which  he  cannot  be  thus  deprived. 

The  money  with  which  the  real  estate  was  purchased  was,  therefore, 
the  wife's ;  the  conveyance  must  be  treated  as  in  trust  for  her,  and  the 
property  secured  against  the  improp^  acts  of  the  huslmnd.  * 

The  exception  to  the  master's  finding  in  regard  to  the  personal  prop- 
erty on  the  real  estate  was  not  pressed  on  the  argument 

The  plaintiff's  solicitors  will  prepare  and  exhioit  a  decree. 

Darlington  and  Comwell  for  plaintiff. 

Bees  JDavit  and  Wayne  MacVeagh^  Esqs.,  for  defendant 


(iTonrt  of  (SI o  r.mou  pints  of  Cramfbrb  Cotmtg. 

[Leg.  Int.,  Vol.  30,  p.  141.] 

Commonwealth  vs.  R  K.  Mobey  and  C.  H.  Taylor. 

In  criminal  trials  before  jastiees  gf  the  peace  with  a  fnrj  of  siz,  their  records  most 

show  in  some  reasonably  intelligible  form  a  case  witnin  their  iurisdiction,  and  that 

all  the  elements  of  a  fair  legal  trial  have  been  observed,  and  that  a  definite  and 

authorized  judgment  has  been  entered. 
A  (greater  degree  of  precision  is  required  in  these  criminal  cases  than  in  the  ordinarf 

civil  eases  that  are  tried  before  them. 
The  law  gives  them  jurisdiction  in  cases  of  larceny  where  the  value  of  the  proper^ 

stolen  does  not  exceed  $10,  and  it  is  error  if  they  try  a  case  where  the  property 

appears  to  be  of  the  value  of  **  about  $10." 
It  IS  error  if  the  property  stolen  be  not  charged  to  belong  to  some  person,  and  if  the 

place  of  the  larceny  be  not  stated. 
It  is  error  if  it  do  not  appear  that  the  jurors  are  electors  in  the  township,  borough  or 

city,  where  the  trial  takes  place. 
How  the  proceedings  are  to  be  made  up  and  certified  in  return  to  a  certiorari. 
A  certiorari  in  such  cases  cannot  issue  without  a  special  allowance  by  the  court  or  the 

district  attorney. 

In  such  cases  the  Christian  name  of  the  defendant  ought  to  be  given  and  not  merely 

the  initial  letter,  and  so  the  jurors  ought  to  be  named. 
On  a  charge  of  larceny  against  the  defendants,  made  and  tried  before  a  jostios  of  ths 

peace,  and  brought  up  by  the  defendants  by  urtioroH, 

Opinion  delivered  April  8, 1873,  by 

LowRiB,  J. — ^This  is  a  case  of  a  complaint  before  a  justice  of  the 
peace,  against  tbe  defendants  ^r  stealing,  and  a  trial  and  conviction  bj 
a  jury  of  six,  and  a  sentence  tbereon,  and  it  is  brought  here  by  a  eerii^- 
rari.  Many  errors  are  assigned  to  the  proceedings,  and  we  proceed 
to  consider  such  of  them  as  are  necessary  to  the  proper  trial  of  tbe 
case. 

The  acts  of  assembly  under  which  this  cattse  was  tried  are  tho^e  of 
May  1,  1861,  P.  L.  682,  and  April  5,  1862,  P.  L.  274,  extended  to 
this  countv  by  that  of  April  1,  1863,  P.  L.  215,  and  it  is  these  acts  that 
we  are  called  upon  to  interpret  and  apply  to  this  case,  and  we  shall 
endeavor  to  do  it  briefly  and  clearly. 

1.  It  may  be  stated  as  a  general  principle  that,  in  proceedings  before 
justices  of  the  peace,  the  law  is  not  usually  so  exacting  as  to  demand  the 
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precision  of  form  that  is  usual  in  the  higher  courts;  it  is  satisfied  if  their 
records  show,  in  some  reasonably  intelligible  form,  a  case  within  their 
jurisdiction,  and  that  all  the  elements  of  a  fair  l^al  trial  of  it  have  been 
ubserved,  and  that  a  definite  and  authorized  judgment  has  been  entered. 
Even  where  a  form  of  proceeding  aud  of  recording  it  is  partially  or 
wholly  prescribed  by  act  of  assembly,  it  is  not  a  literal,  but  only  a  sub- 
stantial conformity  to  it  that  is  demanded.  The  great  varietv  of  cases 
as  well  as  of  official  qualifications  and  training,  forbids  a  demand  of 
formal  rigidity :  2  T.  R  23 ;  3  Burr,  1785 ;  1  East,  649 ;  11  Harris,  521 ; 
10  Casey,  403s  4  P.  F.  8.  93. 

2.  But  a  greater  degree  of  precision  is  required  in  cases  where  justices 
of  the  peace  are  invested  with  a  jurisdiction  that  is  new,  than  in  those 
that  are  within  their  general  civil  jurisdiction.  When  such  a  special 
jurisdiction  is  conferred  on  justices  of  the  peace,  they  must  proceed 
strictly  within  the  limits  assigned  by  the  law  conferriug  it,  and  substan- 
tially according  to  the  forms  prescribed  for  it,  and  their  record  of  the 
case  must  show  that  thepr  have  done  so :  4  P.  F.  Smith,  230 ;  12  Id.  133. 
Even  if  it  be  a  proceeding  for  the  forfeiture  of  a  hog  under  the  stray 
laws,  this  is  required :  8  I(L  496.  And  not  less  than  this  can  be  rec^uired 
when  men  are  charged  with  crimes.  It  is  the  same  as  is  required  in  the 
short  ejectments  by  landlords  against  tenants :  5  S.  &  R.  174 ;  2  Barr, 
294 ;  9  Id.  213 ;  and  it  is  the  same  as  is  required  of  any  court  invested 
with  such  special  authority. 

3.  The  laws  under  which  this  case  was  tried  give  iustices  of  the  peace 
authority  to  try  cases  of  larceny,  if  the  property  stolen  shall  not  exceed 
$10  iu  value,  and  the  complaint  here  is  of  larceny  of  a  barrel  of  vinegar 
of  the  value  of  about  $10,  and  of  this  the  defendants  are  convicted.  As 
about  $10  is  plainly  not  the  same  as  not  exceeding  $10,  the  record  does  not 
show  that  the  justice  had  authority  to  try  the  case,  and  therefore  this  is 
a  fatal  error.  It  might,  perhaps,  have  been  cured,  if  the  jury  of  six  had 
found  the  value  to  be  not  exceeding  $10. 

4.  There  can  be  no  larceny  except  of  things  belonging  to  some  person ; 
but  this  record  does  not  aver  that  this  vinegar  had  any  owner ;  it  is 
merely  described  as  stolen  "  out  of  car  No.  1295  (L.  8.  R  R.  car.)" 
This  is  also  a  fatal  error. 

5.  The  justice's  jurisdiction  does  not  appear  unless  his  record  show 
that  the  act  was  done  in  this  county.  Here  it  is  not  said  where  the 
larceny  was  committed,  and  therefore  this  is  an  error. 

6.  The  jurisdiction  of  the  jurors  does  not  appear,  because  it  is  not 
stated  in  the.  proceedings  that  they  were  good  and  lawful  men,  citizens 
of  th^  township,  borough  or  city,  in  which  the  case  was  tried,  and  having 
the  qualifications  of  electors  therein ;  and  this  also  is  error. 

There  are  some  other  defects  in  this  record  which  we  do  not  f^pecify, 
because  they  were  not  sufficiently  discussed  before  us,  and  some  of  them 
may  be  cured  by  the  presumption  of  regularity  where  nothing  nppears 
to  the  contrary.  Some  things  that  ought  to  have  been  done  do  not 
appear,  and  this  may  be  because  all  that  was  done  is  not  fully  recorded. 
In  no  case  is  it  proper  to  record  a  case  against  any  one  without  giving 
his  or  her  Christian  name,  if  it  can  be  learned,  and  not  merely  t\\e 
initial  letter  of  it :  and  so  the  jurors  ought  to  be  named  :  6  Burn.  &  C. 
247. 
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In  these  cases  justices  of  the  peace  ought  to  be  very  strict  in  following 
the  law  under  which  they  act,  though  some  things  which  they  do  may 
not  need  to  be  recorded.  When  -they  send  up  their  proceedings  on  a 
eertiorarit  they  ought  to  send  up  every  part  of  them,  including  the  com- 
plaint, warrant,  venire  facias,  and  all  the  relevant  acts  of  the  justice  and 
parties.  A  justice  does  not  properly  obey  the  certiorari  by  sending 
merely  a  copy  of  the  short  notes  entered  on  his  docket  (when  he  keeps 
short  notes\  but  from  those  notes  he  must  make  up  a  full  record  of  all 
the  proceeaings  actually  had  by  and  before  him,  and  certify  this  to  Uie 
court  with  the  complaint  and  writs,  in  return  to  the  certiorari. 

It  is  proper  to  remark,  moreover,  that  it  is  irregular  to  issue  aoer^torort 
in  such  cases  as  this,  without  a  special  allowance  by  the  court  or  by  the 
district  attorney.  We  may  possibly  hereafter  find  it  proper  to  make  a 
rule  of  court  that  such  allowance  may  be  granted  by  a  judge  at 
chambers. 

These  proceedings  are  to  be  reversed  because  (among  other  reasons) 
of  a  curable  defect  m  the  statement  of  the  offence,  and  therefore  we  most 
send  them  to  the  district  attorney  that  the  statement  may  be  amended, 
and  then  remit  the  cause  to  the  justice  of  the  peace  for  a  new  trial. 

The  sentence  of  tlie  justice  is  reversed,  and  a  new  trial  awarded,  and 
the  proceedings  of  the  justice  are  referred  to  the  district  attomejr  that 
the  complaint  may  be  duly  amended,  and  then  remitted  to  the  justice  for 
further  proceedings  according  to  law. 


€omt  of  (Sommon  jpUoB  of  (Hamberionb  (Sotmts. 

[Leg.  Int.,  VoL  30,  p.  28S.] 

The  Carlisle  Deposit  Bank  vs.  Jacob  Rheem. 

Notice  of  protest  having  been  left  with  A  on  Sunday,  being  told  what  it  was,  and 
the  following  Monday  being  in  time  to  eerve  said  notice :  Iffld,  that  that  vas 
sufficient. 

The  court  reserved  the  question  as  to  whether  leaving  notice  of  protest 
■with  defendant  on  Sunday,  1st  January,  1871,  and  telling  him  what  it 
was,  and  the  following  Monday,  2d  tfanuary,  1871,  being  in  lime  to 
serve  said  notice,  so  that  the  defendant  was  in  actual  possession  of  it  in 
time,  aud  knew  that  he  was,  rendered  him  liable  as  iudorser  of  tbe  dnft 
in  suiL 


Opinion  delivered  by 

JuNKiN,  P.  J. — The  defendant  is  sued  as  indorser  of  a  draft  dated 
November  17, 1870,  drawn  by  William  Leeds  in  his  own  favor  and  order, 
for  $1,200,  at  forty  days,  on  Henry  Glass,  and  by  him  accepted,  payable 
at  the  Union  Banking  Company,  Philadelphia.  The  plaintiff,  a  baDlcat 
Carlisle,  over  one  hundred  miles  from  the  former  place,  discounted,  in 
due  coui-se  of  business,  the  said  draft,  and  at  its  maturity,  the  30th  of  De- 
cember, 1870,  payment  being  refused,  it  was  duly  protested,  and  the 
notices,  instead  of  being  mailed  at  Philadelphia,  were  sent  on  the  3l8t 
of  December,  1870,  to  tne  plaintiff,  as  last  indorser,  who  undertook,  that 
same  evening  (December  31, 1870),  to  serve  the  notices  of  protest  oa  tbe 
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defendant,  Rheem,  but  Mr.  Smith,  the  teller,  failing  to  find  him,  gave  it 
over,  and  on  Sunday,  the  1st  day  of  January,  1871,  went  to  the  house 
of  defendant,  called  him  to  the  doof ,  and  banded  him  the  envelope  con- 
taining said  notice  of  protest,  and  the  jury  have  found  that  the  teller,  at 
the  moment  of  so  doing,  told  defendant  that  it  contained  notice  of  tlie 
protest  of  Leeds'  drafl.  Defendant  took  the  envelope,  put  it  in  a  desk, 
aud  did  not  look  at  it  until  several  days  had  passed.  The  question  is,  ns 
plaintiff  had  by  law,  Monday,  the  2d  of  January,  1871,  to  give  this  no- 
tice of  protest,  was  the  delivery  of  the  envelope  with  its  contents  accom- 
panied with  the  information  communicated  by  the  U 11  r,  on  Sunday, 
sufficient  to  charge  the  defendant  as  indorser? 

Notice  of  protest  is  authentic  information  from  the  proper  source  that 
the  paper  has  been  dishonored ;  its  object  is  to  enable  the  party  notiBed 
to  take  measures  for  his  own  security  against  parties  liable  to  him.  It 
need  not  be  in  writing ;  any  information  coming  from  parties  interestecl, 
and  whose  duty  it  is  to  give  it,  and  certain  to  a  reasonable  intent,  will 
suffice.  When  the  indorser  lives  elsewhere  than  at  the  place  fixed  for 
payment,  notice  by  mail  may  be  given.  It  may  be  given  verbally  and 
personally  ;  or  in  writing,  and  left  at  his  place  of  business  or  dwelling. 
If  it  can  be  shown  that  it  waa  actually  received  by  the  indorser  in  due 
time,  when  in  writing,  there  b  no  difficulty;  but  when  this  cannot  bo 
done,  then  rules  have  been  established,  which,  if  complied  with,  are  con- 
sidered as  equivalent  to  notice,  although  notice  may  never  have  reached 
him;  actual  notice  dispenses  with  the  ordinary  requirements:  Hallowell 
&  Co,  vs.  Carry  et  al.,  5  Wright,  322.  In  Bank  of  United  States  vs. 
Corcoran,  3  Peters,  132,  and  Dickens  vs.  Beal,  10  Pet.  578,  was  held, 
though  left  at  an  improper  place,  nevertheless,  if  in  point  of  fact  it  was 
received  in  duo  time  by  the  indorser,  it  was  sufficient  in  point  of  law  to 
charge  him,  so  that,  after  all,  the  question  is,  did  he  know  certainly  and 
from  proper  sources  that  the  particular  draft  was  dishonored  ? 

Can  th3  day  on  which,  or  the  channel  through  which  the  knowledge 
comes,  whether  written  or  spoken,  be  material  ?  Could  a  purchaser  who 
had  received  notice  of  a  trust  on  Sunday,  written  or  spoken,  say  ho  knew 
it  not  on  account  of  the  day,  and  was  therefore  discharged?  Now,  it  is 
found  as  a  fact,  that  the  teller  told  him  that  the  envelope  contained  no- 
tice of  the  protest  of  the  Leeds  draft.  He  had  knowledge  of  the  fact, 
both  verbally  and  in  writing.  That  under  our  Sunday  law,  all  contracts 
made  on  that  day  are  to  be  considered  as  not  made  at  all,  is  conceded. 
And  had  the  1st  of  January,  1871  (Sunday),  been  the  last  day  the  plain- 
tiff had  for  giving  this  notice,  it  would  have  amounted  to  nothing,  for  he 
was  not  bound  to  open  it  on  Sunday,  and  the  authorities  say  it  is  to  be 
considered  as  received  on  Monday  :  Parsons  on  Notes  and  Bills,  ed.  1873, 
page  515,  vol.  1.  And  he  cites  Wright  vs.  Shawcroas,  2B.&  Aid.  501, 
note ;  Bray  vs.  Hadwen,  5  Maul.  &  S.  68 ;  Deblieux  vs.  Bullard,  1  Rob. 
La.  66,  where  notice  was  given  on  the  4th  of  July,  Marvin,  J.,  said,  it 
might  be  given  on  Sunday.  "  If  a  holiday  or  Sunday  intervenes,  it  is 
not  counted,  but  adds  one  more  day  of  allowable  delay.  If  notice  is 
received  on  Saturday,  it  need  not  be  forwarded  until  some  mail  on 
Monday,  even  if  there  is  a  Sunday  mail." 

^  Then  plaintiff  had  Monday,  the  2d  of  January,  1871,  to  give  the  no- 
^^ce,  ana  inasmuch  as  the  defendant  was  in  possession  of  the  envelope 
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containing  said  notice  on  that  DKlonday,  he  was  duly  notified  that  Uie 
draft  was  protested.  Had  a  post  carrier  delivered  the  envelope  on  Sim- 
day,  it  would  suffice ;  but  then  that*  would  be  on  the  ground  that  it  was 
duly  posted,  and  he  bound,  though  he  never  received  it.  Nor  do  we  rest 
our  conclusions  on  the  ground  that  he  might  have  declined  receiving 
the  letter,  and  by  receiving  waived  irregularity,  because  the  statute  was 
not  his  to  waive.  But  we  place  his  liability  solely  on  the  ground,  that 
on  Monday,  the  2d  of  January,  1871,  that  day  being  in  good  time,  he 
had  in  his  possession  a  notice  of  the  protest  of  the  draft  in  suit,  and  hiew 
that  he  had  it. 

Had  the  envelope  fallen  from  the  clouds,  or  been  carried  to  him  in  the 
mouth  of  a  fish,  like  the  tribute  for  Csesar,  with  the  direct  information 
from  the  teller  of  the  bank, this  is  the  notice  of  the  protest  of  the 
Leeds  draft,"  he  would  have  been  fixed  for  the  money,  because  the  whole 
purpose  of  the  notice  is  to  inform  him  of  non-payment. 

The  statute  does  not  forbid  talking  or  writiug  on  Sunday,  and  a  fact 
communicated  on  that  day  is  as  much  the  truth  as  it  would  be  spoken  on 
any  other.  In  Barker  vs.  Hopkins,  7  Barr,  492,  a  bond  void  because  ex- 
ecuted on  Sunday,  was  used  as  an  admission  of  liability,  and  Coulter,  J., 
there  says :  "A  man  may  acknowledge  the  truth  on  Sunday,  and  he 
knew  of  no  rule  preventing  its  being  given  in  evidence  against  him,  that 
if  a  man  write  a  letter  on  Sunday,  and  sends  it  to  his  creditor,  who  gets 
it  on  Monday,  or  even  takes  it  from  the  office  on  Sunday,  he  presumes  it 
would  be  competent  evidence  against  the  debtor."  He  further  adds: 
"  Wo  cannot  carry  the  law  so  far  as  to  say  that  the  admission  of  a  pre- 
vious existing  debt,  made  on  the  Sabbath,  is  not  good."  And  in  ulder 
vs.  Apphgate,  2  Casey,  140,  it  was  held  that  an  agreement,  though 
made  on  Sunday,  and  void  as  an  executory  contract  or  agreement,  yet 
the  payment  of  the  money  afterwards,  and  its  receipt  by  the  obligee, 
constituted  a  new  contract,  which  was  binding  on  the  parties.  Defendant 
was  not  bound  to  open  and  read  the  notice  on  that  Sunday;  the  law 
gave  him  until  Tuesday,  the  3d  of  January,  1871,  to  notify  the  parties 
to  whom  he  would  look  for  indemnity,  but  being  in  possession  of  the 
notice  on  Monday  was  all  the  law  required,  and  how  he  came  by  it,  is 
not  material,  so  that  he  had  it.  We  are  not  unmindful  of  Stet  n's  Appeal, 
14  Smith,  447,  where  it  was  held,  that  an  order  to  the  sheriff,  given  ver- 
bally on  Sunday,  to  resume  action  on  a  suspended  execution,  did  not 
create  a  lien  on  the  defendant's  goods  nor  give  precedence ;  and  that  the 
sheriff  was  not  bound  to  receive  such  order  on  Sunday,  for  if  he  was, 
then  he  must  keep  his  office  open  on  that  day.  It  is  enough  to  observe, 
that  this  order  required  the  sheriff  to  act,  and  this  he  was  not  hound  to 
do  on  Sunday.  But  had  a  written  order  been  handed  to  him  on  Sun- 
day, which  was  in  hands  on  the  Monday  following,  and  he  knew  its 
purport  from  the  person  handing  it,  could  he  have  said  he  was  not 
bound  to  act?  How  he  came  by  it,  if  he  had  it  on  Monday,  would  not 
be  material. 

For  the  reasons  given,  we  think  defendant  is  liable,  and  therefore  de- 
termine the  reserved  point  in  favor  of  the  plaintiff,  and  the  latter  is 
permitted  to  enter  judgment  on  the  verdict. 


Digitized  by  Google 


COMMON  PLEAS,  DAUPHIN  COUNTY.  465 


doutt  of  (Sonimou  {Ileas  of  llkm|rf)tu  (^ountg. 

[Leg.  Int.,  Vul.  30,  p.  21.J 
COUMONWEALTH  OF  PfiNNSYLVANIA  V8.  £rIE  AND  PrrrBBUBOH  RaIXi- 

ROAD  Company. 

A  railroad  company  in  embarrawed  circumsUoces  sold  a  laive  amount  of  stock  below 
par,  and  afterwards  paid  a  dividend  on  its  whole  capital.  There  being  no  proof  that 
this  was  profits :  Held,  that  the  oorapany  was  not  liable  to  the  tax  on  profits  for 
this  amount. 

Action  of  debt  on  settlement  made  hj  auditor-general  and  State 
treasurer. 

Pearson,  P.  J.,  charged  the  jury  as  follows : 

This  case  presents  a  single  question.  Has  the  £rie  and  Pittsburgh 
Railroad  Company  made  or  declared  dividends  during  the  year  1870  on 
which  it  has  failed  to  pay  taxes  to  the  Commoowealth  r  If  it  has, 
the  settlement  made  at  the  department  was  probably  right  That  the 
company  has  increased  its  capital  stock  during  that  time  is  very  ckar. 
Prior  to  the  year  1870  the  amount  of  capital  stock  was  $998,600. 

By  a  resolution  of  the  19th  of  May,  1870,  each  holder  of  stock  was 
authorixed,  on  the  payment  of  four  dollars,  to  have  a  share  of  stock, 
valued  by  the  company  at  forty  dollars,  for  each  share  held  by  him. 
The  actual  value  of  this  stock  has  not  been  shown  ;  whether  worth  more 
or  less  than  the  four  dollars  is  not  in  proof  We  have  no  other  evidence 
on  which  to  predicate  the  charge  than  the  letter  of  Wm.  Brewster,  the 
treasurer  of  the  company,  dat^  January  3,  1871.  Does  that  show  a 
dividend  made  or  declared?  It  shows  that  the  stock  was  theieby 
increased  nearly  a  million  of  dollars,  and  the  report  of  the  5th  of 
December,  1870,  states  that  a  dividend  of  seven  per  cent,  was  declared 
on  the  whole  stock — ^the  new  as  well  as  old — amounting  to  $34,9611.75, 
on  which  the  tax  of  $1,746.59  was  paid.  Thb  was  on  $1,995,10^  of 
stock.  By  the  first  section  of  an  act  passed  March  24,  18G4„  this 
company  was  authorized  to  issue  a  preferred  stock,  not  exceeding,  five 
hundred  thousand  dollars  in  amount,  to  be  sold  at  such  prices  a»  could 
be  obtained,  on  which  should  be  paid  a  dividend  of  eight  per  iemt^  if  so 
much  was  earned,  for  the  purpose  of  purchasing  rolling  stock,  improving 
the  road,  and  paying  debts,  etc.  By  a  further  supplement  the  e«>a>pany 
was  authorized  to  increase  its  capital  stock  20,000  shares,  eonpnted  at 
fifty  dollars  each,  to  issue  bonds  not  exceeding  thirty  thousan(i  dollars 
per  mile,  bearing  interest  at  seven  per  cent.,  and  sell  the  same  at  or  below 
par:  See  act  3d  April,  1867. 

Afterwards  by  an  act  of  the  28th  of  March,  1^70,  authority  was  given 
it  to  sell  its  common  stock,  instead  of  the  preferred  stock.  Under  th\i 
latter  act  the  million  of  dollars  in  shares  appear  to  have  been  sold.  All 
of  this  legi9lation  tends  to  show  the  great  embarrassment  of  the  corpora- 
tion, and  its  struggle  to  keep  up  its  road,  and  there  is  no  proof  in  the 
case  even  tending  to  establish  that  the  million  of  dollars  was  the  profits 
of  the  road  which  should  have  been  divided  among,  the  stockholders. 
This  case  has  not  the  smallest  resemblance  to  that  of  The  Cleveland 
ond  AsktabtUa  Bailroad,  5  Casey,  370;  7%e  Crane  Iron  Company,  5  P. 
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F.  Smith,  448,  or  TTie  Atlantic  and  Ohio  Tele^aph  Campantf,  16  P.  F. 
Smith,  57,  in  each  and  all  of  which  actual  divioeads  were  earned  and 
declared.  Had  it  beeu  proved  that  this  company  had  earned  money  by 
which  the  value  of  its  stock  was  increased  aud  the  sale  resorted  to'as  a 
method  of  dividing  it  among  the  stockholders,  we  should  hold  it  to  be  a 
stock  dividend ;  but  nothing  of  the  kind  is  proved  or  pretended.  The 
State  cannot  be  deprived  of  her  taxes  by  anv  kind  of  evasion  or 
legerdemain;  but  her  claim,  like  that  of  all  other  plaintiff,  must  be 
established  bv  evidence.  It  certainly  is  not  shown  by  the  letter  of  Mr. 
Brewster,  and  that  is  the  only  proof  laid  before  us. 
A  dividend,  both  in  common  and  legal  parlance,  is   a  portion  of  the 

frincipal  or  profits  divided  among  several  owners  of  a  thing  Bouvier*8 
i.  Dictionary.  Webster  defines  it  to  be  a  part  or  share."  In  speakinz 
pf  it  in  connection  with  moneyed  corporations  we  always  understand 
it  tp  be  the  share  or  profit,  coming  to  each  holder  of  stock.  From  aught 
that  appears  in  this  case  it  was  a  sale  of  stock  at  a  very  low  price  in 
order  to  raise  money.  It  is  true  the  privilege  was  given  to  stockholders 
alone;  but  neither  that,  nor  the  dividend  soon  after  declared  on  the 
whole  stock,  prove  that  any  money  was  earned  by  the  company  which 
should  have  been  divided.  On  this  increase  of  capital  the  State  was 
entitled  to  her  bonus  under  the  law.  She  also  got  her  tax  on  the  divi- 
dend, which  very  probably  never  was  earned,  but  cannot  claim  it  on  the 
sale  of  the  stock  without  more  proof  than  was  exhibited  in  the  case. 
The  jury  will  therefore  render  a  verdict  in  favor  of  the  defendant.  To 
this  charge  the  counsel  for  the  Commonwealth  did  except,  and  at  request 
of  the  attorney-general  this  exception  sealed. 

Hon.  F.  darroU  Brewster  aud  John  C.  KnoXy  Esq.,  for  Common- 
w^th. 

Louit  W.  Hall,  Esq.,  and  Hon.  Fronds  Jordan^  for  defendant. 
[Leg.  Int.,  Vol.  30,  p.  265.] 

Jacob  Wanamaker  vs.  Ekka  Wanamaker. 

The  respondent  In  proceedings  for  divorce  lived  in  this  county.  Her  residence  was 
known  to  her  huslNuid,  and  his  relatives,  and  probably  to  his  counsel. 

The  libel  was  not  sif^ued  with  the  libellant's  name.  The  subpoena,  and  alias  subpcBoa 
were  returned  nihil. 

The  proclamation  was  inserted  by  the  direction  of  counsel  for  libellaut  in  an  out  of  the 

way  place  in  a  weekly  paper,  that  it  might  not  be  seen. 
The  notice  of  the  time  and  place  of  taking  testimony  before  the  commissioner  was  not 

'served  personally  on  the  respondent  as  directed  by  the  court 
Hddy  That  the  court  had  power  to  reverse  a  decree  of  divorce  thus  obtained  from  it 

Opinion  delivered  by 

Pearson,  P.  J.— On  the  4th  day  of  February,  1873,  Jacob  Wana- 
maker obtained  a  decree  divorcing  him  from  the  bonds  of  miitriinony 
entered  into  with  his  wife  Enima,  and  on  the  3d  day  of  March  follow- 
ing, Emma,  the  wife,  presented  her  petition  praying  to  have  the  decree 
revoked  and  annulled  on  the  ground  of  fraud  and  want  of  notice  of 
the  application.  Many  depositions  have  been  laid  before  the  court, 
from  wnich  the  following  ntcts  are  made  out  by  what  we  believe  to  be 
the  decided  weight  of  uie  evidence.  But  before  goin^  into  what  we 
conceive  to  be  the  actual  merits  of  the  case,  we  will  point  out  a  grave 
legal  irregularity  in  the  proceeding. 
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Applications  for  divorce  must  be  regularly  S'gjed,  and  verified  by 
affidavit,  before  a  subpoena  can  lawfully  issue.  This  is  signed  by  one 
"Jacob  Barnhardt,"  and  the  affidavit  signed  in  like  manner.  Whether 
this  was  in  reality  done  by  the  libellant,  or  not,  is  not  made  to  appear. 
The  whole  proceeding  was  ex  parte,  the  wife  never  notified  in  any  way, 
and  therefore  the  irregularity  is  not  cured.  The  libellant  must  at  his 
peril  take  care  to  have  all  regular,  and  irregularity  in  the  affidavit  in 
iailing  to  follow  the  words  of  the  act  of  assembly  was  held  to  be  fatal  in 
Hofftnin  vs.  Hoffinm,  6  Casey,  420.  The  words  of  the  statute  are  prob- 
ably set  forth  here,  but  it  is  not  signed  in  the  name  of  J.  Wanaraaker, 
bat  of  Jacob  Barnhardt.  This  we  consider  fiital  in  a  case  where  there 
'was  no  service,  or  appearance  to  cure  the  defect.  There  is  no  name 
inserted  in  the  beginning  of  the  affidavit,  which  is  left  blank,  therefore 
it  cannot  be  ascertained  from  the  record  who  was  meant. 

Emma  Wanamaker  was  born  in  this  city ;  her  parents  lived  here,  and 
the  evidence  shows  that  she  always  residea  with  them,  with  the  excep- 
tion of  a  day  or  two  when  she  was  with  her  husband  at  his  father  s. 
Her  residence  was  well  known  to  her  husband,  and  all  of  his  relatives. 
It  is  more  than  probable  that  it  was  known  to  his  counsel  also.  A  sub- 
poena in  divorce  issued  after  she  had  been  absent  about  a  year.  That 
writ  was  returned  "  nihil."    An  alias  issued  with  like  return.  After 


law.  Both  the  sheriff  and  hi^  deputy  inquired  as  to  the  residence  of 
this  woman.  The  counsel  said  she  Jived  on  Allison's  Hill,  or  had  lived 
there,  without  giving  any  further  information.  The  deputy  sheriff  was 
led  to  believe  tuat  she  no  longer  resided  there.  Her  father's  name  was 
not  imparted  to  the  sheriff,  and  as  "Allison's  Hill"  contains  several 
hundred  houses  it  was  extremely  difficult  for  the  sheriff  to  discover  her 
residence,  unless  informed  as  \o  her  family.  This  was  known  to  the 
libellant  and  all  of  his  family ;  to  his  counsel  also.  The  husband  was 
in  the  practice  of  sending  money  to  her  monthly,  nnder  an  order  of 
maintenance,  which  was  deliverod  oy  his  relatives.  When  the  proclama- 
tion came  to  be  made,  the  ciunsal  desired  that  it  should  be  inserted  in 
an  out  of  the  way  place,  that  it  should  not  be  seen,  and  took  charge 
himself  of  the  advertisement.  The  editor  was  requested  to  have  it  put 
in  the  weekly  pa^er  in  an  out  of  the  way  place,  giving  as  a  reason,  that 
he  did  not  want  it  seen  by  the  party  to  whom  it  was  addressed.  The 
weekly  paper  had  not  more  than  some  twenty  subscribers  in  the  city, 
whilst  the  daily  had  doubtless  several  thousand.  It  is  pretty  clearlv 
proved  that  Emma  never  saw  the  proclamation,  or  even  heard  of  it,  until 
after  the  divorce  was  granted.  It  is  equally  clear  that  pains  were  taken 
to  keep  the  whole  proceeding  concealed  from  her.  True,  some  of  the 
witnesses  stated  that  Emma  said  she  heard  her  husband  was  going  to 
obtain  a  divorce,  but  could  not  get  it  without  her  signature,  or  name, 
whilst  this  is  denied  by  her,  and  if  said,  she  was  greatly  mistaken  in  law, 
yet  she  could  clearly  say  he  could  not  obtain  it  without  notice  to  her, 
as  she  resided  in  the  county.  The  desertion  was  said  to  have  taken 
place  on  the  Ist  day  of  February,  1871.  Before  the  two  years'  absence 
was  completed,  to  wit:  on  the  23d  of  January,  1873,  application  was 
made  for  the  appointment  of  a  commissioner  to  take  testimony,  and  it 
was  ordered  by  the  court  that  notice  be  given  to  the  respondent,  if 


this  the  proclamation  was  published 
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resident  in  the  couutT,  aud  if  not,  to  be  placed  in  the  prothoiiotarj's 
office.  It  was  well  kuown  to  the  party,  his  counsel,  aud  every  witneiia 
examined  in  the  case,  as  is  shown  hy  their  testimony  since  takeu,  that 
res|)ondeut  lived  in  the  city  with  her  father,  yet  the  notice  was  put  iu 
the  prothonotary*s  office,  and  the  testimony  taken  before  the  cominis' 
sioner,  ex  parte.  At  the  time  the  witnesses  were  examined  the  two  yean 
had  expired,  and  five  days  over;  but  had  it  been  made  known  to  the 
commissioner  that  notice  had  not  been  given  as  ordered,  he  would  doubt- 
less have  refused  to  take  the  dc'posiuons,  and  if  made  known  to  the 
court,  they  would  have  been  rejected,  and  not  suffered  to  be  read.  They 
were  ilie^ally  taken.  It  is  tlius  manifest  that  a  gross  fraud  was  prac- 
tised on  both  the  party  aud  the  court,  one  which  vitiates  the  whole  pro- 
ceeding, aud  must  not  be  suffered  to  prevail.  On  the  3d  day  of  March, 
less  than  a  month  aAer  the  decree,  an  application  was  made  to  rescind 
it,  and  the  fact  is  now  interposed  that  the  libellant  is  again  married, 
aud  would  be  placed  in  a  most  unpleasant  situation,  as  well  as  involving 
his  present  wife  in  trouble,  should  such  a  decree  be  made.  If  he  mar- 
ried within  less  than  a  month  after  the  decree,  we  can  only  say  that  it 
was  done  iu  hot  haste,  and  must  have  been  on  a  very  short  courtship, 
or  one  carrie<l  on  whilst  he  was  a  married  man.  80  far  as  he  is 
concerned,  it  is  only  a  just  punishment  for  the  fraud  meditated  and 
practised. 

Has  this  cnirt  the  power  to  reverse  the  decree  thus  obtained?  Ever 
since  the  de.  i  ia  Fcrmor*s  Case,  3  Co.  Rep.  77,  78,  it  has  been  held 
with  great  imiiorDiit}'  »f  decision  that  any  judgment  or  decree,  however 
solemn,  may  he  vacated  for  fraud  and  covin.  The  act,  however  lawful, 
vet  if  mixed  with  fi-aud  in  its  procurement,  may  be  vacated  and  an- 
nulled. It  would  be  a  mere  affectation  of  learning  to  cite  authorities  for 
a  principle  so  lon^  settled,  and  universally  sustained.  This  has  been 
applied  to  decrees  m  divorce  cases,  not  only  by  the  courts  of  this  State> 
and  of  {England,  but  also  by  nearly  eveiy  other  State  of  the  Union. 
In  Allen  vs.  Maclelan^  I  lo.  328,  it  was  held  that  the  court  h^d  power 
to  vacate  a  decree  of  divorce  at  a  subsequent  term  for  fraud  practised, 
although  the  party  obtaining  it  had  married  again.  This  is  sustained, 
and  again  acted  on,  in  Hoffman  vs.  Hoffman,  6  Casey,  417.  In  ^oy<f# 
Appeal^  2  Wright,  241,  a  decree  was  vacated  for  fraud  even  after  the 
death  of  the  libellant,  and  the  respondent  restored  to  her  marital  rights 
of  property,  the  decree  having  been  fraudulently  obtained  without 
notice  to  the  wife.  In  Adams  vs.  Adams,  the  whole  subiect  carae  under 
review  in  the  Supreme  Court  of  New  Hampshire,  where  all  of  the 
authorities  are  collected  and  recited.  There^  one  of  the  evidences  of 
fraud  was,  that  the  publication  was  in  a  newspaper  which  there  was 
every  reason  to  believe  neither  the  wife  nor  any  of  her  friends  could 
see.  Where  an  artifice  of  this  kind  is  practised,  the  court  should  not 
hesitate  to  rescind  the  decree,  says  the  chief  justice,  in  delivering  the 
opinion.  See  this  case  well  reported  in  the  "  liegal  Opinion,"  of  May 
3, 1873.  We  are  also  asked  to  say  that  the  sheriff's  return  of  "nihil, 
not  sworn  to,  is  impotent.  It  would  be  better  for  the  sherifT  in  such 
cases  to  pursue  the  act  of  assembly,  by  making  proof  that  **  the  de- 
fendant is  not  to  be  found  in  the  county,"  such  return  should  be  verified 
by  affidavit,  but  the  return  here  made  has.  been  customary,  and  we  are 
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unwilling  to  question  it  now,  as  it  might  injuriously  tkffeet  many  onseR. 
The  sheriff's  return  cannot  readily  be  impeached  or  treated  as  a  nul- 
lity. As  the  other  reasons  are  sufficient,  and  call  upon  the  court  t(i 
reverse  the  decree,  we  shall  not  pass  on  this  exception.  The  decret; 
of  divorce  must  be  reversed,  and  rescinded  at  the  cost  of  Jacob  Wanu- 
maker,  so  far  as  regards  this  proceeding. 

And  now,  to  wit,  June  24, 1873,  the  application  in  this  case  came  on 
to  be  heard  upon  the  petition,  answer  and  evidence,  and  was  fully 
argued  by  counsel,  whereupon  it  is  considered  by  the  court,  that  the 
decree  made  on  the  4th  day  of  February,  1873,  granting  a  divorce  to 
Jacob  Wanamaker  from  the  bonds  of  matrimony  contracted  between 
him  and  his  wife.  Emma  Wanamaker,  be,  and  the  same  is  hereby 
rescinded,  revokea  and  annulled,  as  fully  as  if  the  same  had  never 
been  made  and  drdered,  and  it  is  fiirther  decreed  that  the  said  Jacob 
Wanamaker  pay  the  cost  of  this  proceeding. 

J.  M.  Speiae  and  F.  K,  Botie,  fisqs.,  for  petitioner. 

J.  if.  WiesUmg,  Esq.,  for  wift. 


€onxt  of  Common  fpltoa  of  Dclatmrt  Com% 

[Leg.  Int,  Vol.  30,  p.  77.] 

ExacuTOBs  OF  WiLLiAJi  Wright,  Deceased,  vb.  AminiisTiUTORs 
OF  Thomas  W.  Cheyney,  Dec^abbd. 

Judgment  entered  against  administrators,  in  a  salt  upon  a  contract  of  their  decedent, 
for  want  of  an  affidarit  of  defence,  is  irregolar  and  void,  and  will  be  stricken  off  on 
motion. 

Opinion  delivered  January  27,  1873,  hy 

Butler,  P.  J. — That  a  judgment  cannot  generally  be  taken  against 
administrators  and  others  su^  in  a  representative  character,  for  want 
of  an  affidavit  of  defence  is  clear;  4  Y.  235;  1  Miles,  263;  and  is 
admitted  by  plainti^'  counsel. 

But  it  is  argued  that  the  case  before  us  forms  an  exception,  and  1 
Miles,  256,  and  1  Grant,  208,  are  cited  as  authority  for  the  position. 
We  do  not  think,  however,  that  these  cases  bear  any  resemblance,  in 
fact  or  principle^  to  our  case.  In  the  first,  the  suit  was  upon  the  agree- 
ment of  the  executor  defendant ;  and  the  second  was  a  claim  against 
lands  in  the  hands  of  the  guardian  defendant,  which  arose  during  his 
possession.  In  both  instances,  the  defendants  would  necessarily  be  cog- 
nizant of  any  defence  whicli  might  exist ;  or  as  likely  to  be  so,  as  if  tho 
suits  were  against  them  personally.  They  did  not,  therefore,  fall  within 
the  reason  of  the  rule  which  exempts  representatives  defendants  from 
the  operation  of  the  statute.  In  the  case  before  us,  the  suit  is  upon  a 
judgment  confessed  by  the  decedent.  Administrators  and  other  repre- 
sentatives are,  under  inch  circumstances,  nearly,  if  not  quite  as  likely 
to  be  unfamiliar  with  the  case,  and  the  defence  to  which  it  may  be 
liable,  as  if  the  suit  were  upon  the  bond  out  of  which  the  judgment 
grew,  or  any  other  contract  of  the  decedent.  Many  things  may  have 
occurred  to  relieve  the  defendant,  since  the  judgment  was  confessed, 
and  before  it  came  to  the  charge  of  the  administrators.   He  may  have 
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paid  the  debt  in  whole  or  in  part,  or  may  have  been  released  by  the 
plaintiff,  or  discharged  by  operation  of  law.  We  do  not  set  anythbg, 
therefore,  to  take  such  a  case  out  of  the  general  rule,  nor  do  we  see  any 
satisfactory  evidence,  that  the  administrators  agreed  that  judgment 
should  be  so  taken. 

It  would  seem,  from  Mr.  Button's  affidavit,  that  their  counsel,  as  wdl 
as  himself,  supposed  at  the  time,  that  the  plaintifis  were  entitled  so  to 
take  it,  and  contemplated  its  beins;  done.  There  was  nothing  in  the 
nature  of  ao  agreement,  however,  about  it,  and  the  opinion  of  coudhI 
rendered  any  agreement  unnecessary.  The  defendants'  counsel  ar- 
quiesced  in  Mr.  Sutton's  view  of  the  law,  and  this  is  all  we  can  see  in 
the  transaction  to  which  he  testifies — nor  will  the  delay  in  making  the 
motion  to  strike  off,  avail  the  plaiutifb.  The  administrators  were  not 
required  to  act;  the  judgment  entered  by  the  prothonotary  on  the 
plaintifis'  order,  was  a  nullity.  The  fault  is  not  a  mere  irregulariiy; 
It  eoes  deeper,  and  avoids  the  judgment  absolutely.  There  was  no 
authority  for  the  prothonotary's  act ;  it  was  a  violation  of  law.  The 
judgment  is,  therefore,  like  judgments  against  married  women  or 
minors  entered  on  warrant  of  attorney.  Indeed,  it  is  even  more 
objectionable,  because  in  such  cases  it  might  well  be  said  that  the  record 
is  correct,  and  the  judgment  therefore  valid  ;  that  in  the  absence  of  a 
plea  of  coverture  or  infancy,  it  must  have  been  so  rendered  in  an  ad- 
verse suit;  that  the  defendant  should  now  be  treated  as  having  waived 
or  failed  to  put  in  the  proper  plea,  and  that  the  court  should  not,  there- 
fore, interfere,  nnlesQ  some  ^uity  be  shown  requiring  it  But  even 
there,  the  Supreme  G>urt  holds,  that  the  judgment  is  absolutely  void, 
(hat  the  court  has  no  discretion  in  the  matter,  and  that  it  must  be 
stricken  gff:  Knox  vs.  Fkuck,  10  H.  £37 ;  Olyde  vs.  Keitier,  1  Caeey, 
85;  Keiper  vs.  Hefrieker,  6  Wr.  335 ;  Brunner's  Appeal,  11  Wr.  67. 

Nor  would  our  refusal  to  interfere  help  the  pJaiutiffs — on  writ  of 
^rror  (for  which  the  administrators  are  yet  in  time),  the  Supreme  Court 
would  reverse  the  judgment. 

The  rule  to  strike  off  must  therefore  be  made  absolute. 

K  SpeMer  Miller,  Esq.,  for  plaintiffiu 


dbmrt  of  (ilommon  ^Itas  of  Ittniata  Cotrntg. 

[Leg.  Int.,  Vol.  SO,  p.  47.] 

Wii^N  v$.  Mabtik,  Exbcutor  of  Bblford,  Deceased. 

Promise  to  pay  debt  of  another — Indoner  of  note. 

Summons  in  assumpsit   Pleas:  ''Payment  and  non  assumpsit*' 
Charge  to  the  jury,  by 

JuNKiN,  P.  J. — Under  exceptions  we  have  admitted  all  the  evidenoe 
plaintiff  offered,  and  there  being  no  controverted  facts,  we  must  give 
you  binding  instructions.  The  facts  are,  that  on  the  14th  May,  1867, 
Btiloff,  Frew  &  Parker  gave  their  sealed  note  to  plaintiff  for  $2,650,  dMe 
one  day  after  date,  and  for  money  loaned.  Eighteen  months  after  this 
note  matured,  plaintiff,  considering  the  makers  unsafe,  offered  to  give 
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them  the  use  of  the  money  still  longer,  provided  they  would  give  him 
securi^.  One  of  them  saw  Belford,  the  defendant's  testator,  who  agreed 
to  go  bail  on  the  note.  They  saw  plaintiff,  who  produced  the  note ; 
when  Belford  saw  it,  he  observed,  "  There  is  no  room  at  foot  of  note  for 
me  to  sign  my  name,  but  I  suppose  if  1  sign  across  the  back,  it  will  do 
as  well.  And  he  did  so.  Plaintiff  remarked,  I  suppose  you  consider 
that  you  are  going  security  on  this  note  ? aud  Belford  replied,  "  O  yes, 
of  course."  *  The  second  count  in  the  declaration  properly  lays  the  giving 
of  time  to  Suloff,  Frew  &  Parker,  as  the  consiaeration  to  support  the 
promise,  avers  that  plaintiff  forbore  for  more  than  one  year,  which  is  a 
reasonahle  time,  and  brings  the  case  within  the  rule  laid  down  in  Bixler 
vs.  Ream,  3  Penna.  Rep.  282.  Yet  we  must  instruct  you  that  the 
plaintiff  cannot  recover. 

First.  Because  the  indorsement  of  Belford  on  this  sealed  note  creates 
no  liability  whatever. 

Secondly.  Because  the  plaintiff,  in  order  to  establbh  a  liability  or 
undertaking,  on  the  part  of  Belford,  to  pay  this  debt  of  Suloff,  Frew  A 
Parker,  is  compelled  to  resort  to  parol  eviaence,  and  as  this  is  ofibred  to 
show  the  former's  undertaking  to  pay  the  debt  of  another,  it  is  inadmis^ 
sible  for  that  purpose,  the  act  of  2oth  April,  1855,  forbidding. 

Jack  vs.  Morrimn,  12  Wr.  113 ;  Sehafer  vs.  Bank,  9  Smith,  144,  show 
**  that  an  indorsement  is  not  a  note  in  writing  as  required  by  the  statute," 
and  ^  that  no  proof  of  a  liability  for  the  debt  of  the  maker,  difibrent 
from  that  which  the  indorsement  imports,  can  be  made  by  parol.'*  The 
offer  here  b  to  show  that  when  Bellord  wrote  his  name  across  the  back 
of  the  sealed  note,  he  agreed  that  it  should  bind  him  all  the  same  as  if 
his  name  had  been  signed  below  Suloff,  Frew  A  Parker's;  and  this  cannot 
be  done ;  it  would  be  establishing  Belford's  liability  by  parol,  and  not 
by  the  writing  itself. 

It  is  supposed  that  Slack  vs.  Kirk,  17  Smith,  880,  conflicts  with  the 
cases  cited.  But  not  so  ;  they  harmonize ;  Kirk  by  mistake  became  first 
indorser,  and  he  should  have  been  second  to  Slack,  but  Kirk  waived 
the  statute,  paid  the  bank,  and  was  subrogated  to  its  rights  aud  recovered 
a^inst  Slack.  It  is  also  supnosed  by  counsel  that  Steininner  apainti 
Hock's  Executors,  3  Wright,  2d3,  bears  upon  this  case.  There  it  was 
doubtful  whether  Steininger,  who  had  written  his  name  equidistant  from 
the  ends  of  a  promissory  note,  signed  and  sealed  by  Eshbach,  was  a  wit- 
ness or  a  maker;  the  fact  was  equivocal ;  he  might  be  one4>r  the  other, 
according  to  intention,  as  the  word  witness  was  nowhere  written  on  ths 
face  of  the  paper,  and  his  name  was  not  found  so  far  to  the  left,  as  to 
preclude  his  having  signed  as  a  maker.  If  it  was  intended  to  be  hte 
note,  there  was  the  promise  in  writing,  and  no  question  could  arise 
under  the  statute. 

Therefore,  under  the  evidence,  we  instruct  you  to  find  for  the  d6- 
fendant. 

E.  D.  Ptirker,'Eaq.,  for  plaintiff. 

E,  8.  Doty  &  Son,  Esqs.,  for  defendant 
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(ilottrt  of  Common  |)UaB  of  iCt^ne  (ilomitQ. 

[Leg.  Int.,  Vol.  30,  p.  21.] 

Washburn  et  al,  vs.  Baldwin. 

1.  A  rale  to  show  oanse  must  not  be  predicated  upon  a  mere  abstraction,  nor  apoo  ao  j 

colorable  pretext  invented  for  the  purpose  of  pumping  the  court,  bat  upon  some- 
thing actoal  and  pertinent;  which,  when  determined  judicially,  shall  contral  the 
snl^ect-matter  involved. 

2.  A  ease  stated,  whether  the  action  has  been  instituted  by  amicable  agreement  or  by 

process  issued,  must  contain  a  full  and  certain  statement  of  all  the  facts  belonging 

to  the  case  ;  so  that  when  a  Judgment  is  entered  thereon,  it  shall  be  capable  of  en- 

forcement  to  the  same  extent  as  though  reached  by  the  verdict  of  a  jury. 
8.  A  rule  to  show  cause,  and  a  case  stated,  must  be  reo/,  never  tupponiUiouM. 
4.  Any  attempt  to  obtain  the  opinion  of  the  court  u|)ou  a  question  of  law.  through  the 

instrumentality  of  a  mere  supposititious  case,  is  reprehensible,  ana  the  parties 

oflEbnding  may  oe  pnnished  for  a  contempt  of  court. 
5..  A  defendiMit  is  entitled  to  the  benefit  of  the  exemption  law  in  a  proceeding  eom- 

menced  by  attachment  under  the  act  of  17th  March,  1669,  if  the  original  demand 

be  fbonded  on  contract. 

Opinion  delivered  January  6,  1873,  by 

Hardinq,  p.  J. — This  is  a  rule  to  show  cause  why  the  claim  of  the  de- 
fendant to  exemption  shall  not  be  allowed,  nunc  pro  tunc,  as  agaiiist  the 
attaching  creditors. 

In  disposing  of  the  question,  our  attention  will  in  the  first  place  be 
directed  to  the  necessary  characteristics  or  requisites  of  a  rule  to  show 
cause,  and  also  to  the  peculiar  circumstances  under  which  this  rule 
seems  to  have  been  taken. 

In  many  respects  a  rule  to  show  cause  stands  upon  the  same  grcund 
as  a  case  stated.  The  latter  must  be  a  real,  never  a  9uppogiiii%ou9  case. 
Whether  the  action  be  entered  by  amicable  agreement,  or  iustituted  by 
process  issued,  the  parties  may  state  certain  facts  for  the  opinion  of  the 
court;  and  if  they  desire  the  benefit  of  a  writ  of  error,  they  may  provide 
ibr  it  by  an  accompanying  agreement.  They  may  agree  to  all  the  facts 
belonging  to  the  case,  thus  saving  the  expense  and  labor  of  having  a 
jury  find  the  same  in  the  form  of  a  special  verdict.  The  law  arising 
trom  the  facts  thus  agreed  upon  they  may  refer  to  the  court. 

But  the  statement  of  the  £Eicts  must  be  full  and  certain,  so  that  a 
judgment  may  be  rendered  thereon  which  shall  have  the  same  binding 
validity  upon  the  parties,  and  shall  be  capable  of  being  enforced  to  the 
same  extent  and  in  the  same  manner  as  though  it  had  been  reached 
through  a  verdict  of  a  jury. 

And  so  a  rule  to  show  cause  must  be  founded  on  a  real  case.  More 
than  that,  it  must  be  predicated  not  upon  a  mere  abstraction,  nor  even 
upon  a  colorable  pretext  invented  for  the  purpose  of  pymmng  the  court, 
but  upon  something  actually  pertinent  to  the  case  itself;  and  which, 
when  judicially  determined,  shall  have  controlling  force  in  respect  to 
the  subject-m  itter  involved. 

How  is  it  with  the  rule  before  us?  That  it  is  predicated  upon  a  real 
case,  and  not  upou  an  abstraction,  nor  upon  any  mere  colorable  dispafe, 
would  seem  to  be  couclusive,  for  the  term  and  number,  and  the  names 
of  the  parties  are  given  at  length.    Besides  there  has  been  submitted  to 
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UB  a  mass  of  papers  which  show  that  the  plaintiflb  and  defendant  have 
enjoyed  a  tilt  at  litigation  of  very  considerable  proportions. 

We  have  been  unable,  however,  anywhere  in  it  to  discover  even  the 
shadow  of  a  feature  indicating  either  the  propriety  or  the  pertinence  of 
this  rule.  To  make  it  absolute,  therefore,  would  be  not  only  a  waste  of 
words,  but  a  clear  mistake  of  judicial  function.  The  adjudication  could 
not  be  enforced,  nor  would  it  control  in  the  slightest  degree  the  subject- 
matter  involved. 

Prom  a  sort  of  agreement  drawn  up  by  ccunsd,  as  they  ray,  •*  for  the 
purpose  of  having  a  rule  granted,"  we  learn  that  Washburn  &  Co.,  the 
pkintifis,  proceeded  by  attachment  under  the  act  of  17th  of  March,  1869, 


nishees.  The  attachment,  though  contested  by  the  defendant,  was  sus- 
tained by  the  court,  and  judgment  was  subsequently  reached  as  provided 
by  the  act  Judgment  was  also  taken  in  due  form  against  such  of  the 
garnishees  as  admitted  their  indebtedness  to  the  defendant  at  the  time 
of  the  service  of  the  attachment,  amounting  to  twelve  hundrc<l  dollars. 
Whether  or  not  execution  as  against  the  ffarnishees  had  gone  out,  we  arc 
not  advised,  though  the  presumption  is  uiat  it  had ;  for  appended  to  the 
agreement  referred  to  is  tne  copy  of  the  following  notice : 

''Sir: — You  are  hereby  notified  that  Henry  Baldwin,  the  defendant 
above  named,  claims  the  benefit  of  the  act  of  assembly,  approved  April 
9, 1849,  exempting  property  to  the  value  of  three  hundred  dollars  from 
levy  and  sale  m  the  above  stated  case." 

The  notice  was  duly  signed,  and,  we  mippoee,  it  was  served  properly 
and  in  due  time  upon  the  sheriff. 

Now,  if  such  was  the  fact,  a  rule  like  this  was  manifestly  out  of  nlacc. 
Conceding  even  that  the  defendant's  right  to  exemption  existed,  and  that 
it  was  put  in  jeopardy,  or  set  at  naught  altogether  by  the  officer,  still  a 
proceeding  after  this  fashion  could  be  of  no  avail.  Neither  "  a  rule  to 
show  cause,"  nor  any  other  known  lawful  process  issuable,  or  eognizablc 
in  the  case  of  **  Washburn  &  Co.  against  Henry  Baldwin,"  would  help 
the  matter  at  all.  And  yet,  the  proper  course  under  such  circumstances, 
to  secure  all  that  seems  to  have  oeen  contemplated  by  the  present 
proceeding,  is  co  plainly  set  out  in  the  statute,  and  so  fully  discussed 
and  illustrated  in  a  long  line  of  judicial  decision  upon  the  subject,  that 
any  lawyer  "who  runs  may  read."  The  remedy  was  in  open  sight. 
If  the  officer  refused  to  comply  with  the  demand  for  exemption  afler 
notice,  no  matter  whether  the  property  attached  consisted  of  goods  an<l 
chattels,  or  "  bank  notes,  money,  stocks,  judgments,  or  other  indebtedness," 
trespass  or  case  would  lie  against  him  at  once ;  and  further,  in  case  a 
sale  had  followed  such  refusal,  and  the  money  had  been  paid,  it  might 
have  been  ruled  into  court,  and  distribution  had  according  to  law. 

Under  these  views  it  is  apparent  that  the  present  rule  must  be  dis- 
charged. We  cannot,  however,  suffer  the  occasion  to  pass  without 
alluding  to  the  improper  practice  of  basing  rules  to  show  cause,  and 
oases  stated  upon  mere  mytlis.    We  have  already  pointed  out  the 


original  in  this  respect ;  on  the  contrary,  they  are  founded  upon  well- 
establishe<l  precedent. 
But  concerning  the  profesci  )n::l  impropriety  of  originating  rules  and 


a^^inst  Baldwin,  the  defendant. 


also  several  parties  as  gar- 


requisites 


Our  views  are  by  no  means 
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cases  of  the  kind  spoken  of,  we  refer  to  Lord  vs.  Veade,  8  Howard,  255, 
where  the  chief  justice  says :  "  Any  attempt  hy  a  mere  colorable  dispute 
to  obtain  the  opinion  of  the  court  upon  a  question  of  law,  which  the  party 
desires  to  know,  for  liis  own  interest  or  his  own  purposes,  where  there  fa 
no  real  and  substantial  controversy  between  those  who  appear  as  adverse 
parties  to  the  suit,  is  an  abuse  which  courts  of  justioe  have  always 
reprehended  as  a  punishable  contempt  of  court'' 

Assuming  in  conclusion,  however,  that  the  rule  before  us  was  not 
taken  originally  for  the  purpose  of  obtaining  the  opinion  of  the  court  as 
to  tlie  law  governing  a  defendant's  right  to  exemption  in  a  proceeding 
under  attachment  law  of  1869,  albeit  there  is  a  strong  smell  to  the  con- 
trary, but  that  it  resulted  rather  from  a  misconception  of  the  course  to 
be  pursued ;  aud  further,  being  satisfied  that  no  possible  harm  can  befidl 
anybody  connected  with  the  case  as  it  sta^ids,  from  an  expression  of 
opinion  as  to  the  right  of  a  defendant  to  exemption  under  the  circum- 
stances referred  to,  we  imitate  the  "easy  good  nature"  of  Chief  Justice 
Black  in  Berks  County  vs.  Jones,  9  H.  415,  and  say  that  a  defendant  is 
entitled  to  the  benefit  of  the  exemption  law  in  a  proceeding  commenced 
by  attachment,  under  the  act  of  17th  of  March,  1869,  if  the  original 
demand  be  founded  on  contract. 

a  SmUJi,  Esq.,  for  rule. 

E,  B,  Sturges,  Esq.,  contra. 

[Leg.  Int,  Vol.  80,  p.  77.] 

Garrison  vs.  Bryant  et  oL 

1.  When  several  different  forms  of  action  will  lie  in  any  particular  case,  as  assumpsit, 

trespass,  or  trover,  each  having  a  separate  scope  in  r^ptet  to  the  measure  of  damaM 
not  identical  with  either  of  the  others,  and  a  plaintiff^ makes  choice  of  the  one  tinder 
which  he  will  proceed^  it  becomes  the  duty  of  the  court  to  aeh  that  the  latitude 
of  damages  apoertaining  in  the  particular  form  of  action  chosen,  be  neither 
abridged  nor  enlarged. 

2.  When  property  has  been  wrongfully  taken  and  converted,  and  the  owner  bringt 

oMumpsit,  thniis^h  either  trespass  or  trover  would  lie,  als<i,  he  not  onlv  waives  all 
right  to  recover  damages  for  the  tortious  taking  and  conversion  of  the  property, 
but  he  subjects  himself  to  the  consequences  of  having  his  demand  considered  as  a 
debt^  against  which  the  defendant  may  set  off  any  counter  demand  he  may  have 
against  the  plaintiff. 

3.  If  trespass  be  brought  in  such  a  case,  the  plaintiff  may  recover  as  well  the  value  of 

the  property,  as  damages  for  the  tortious  taking  and  malicious  conversion  of  it; 
and  the  measure  of  damages  is  for  the  jury,  under  the  facts  as  developed  by  the 

evidence. 

4.  But,  if  out  of  the  three  forms  of  action  thus  open  to  him,  the  plaintiff  selects  trover,  his 

recovery  will  generaTly  be  limited  within  the  ordinary  scope  of  that  action,  namely, 
the  value  of  the  property  at  the  time  of  its  conversion,  with  interest ;  thoiu^ 
where  its  value  has  in  some  way  been  enhanced  by  the  wrong-doer,  if  its  identity 
ha.s  been  preserved,  the  damages  may  be  increased  to  correspond  with  such  en- 
hanced value,  and  interest. 

5.  In  an  action  of  trover^  the  qtutnium  of  damages,  according  to  the  mles  of  law,  is  to 

be  ascertained  hy  the  Jury  ;  the  rule  oj  damages  is  a  pure  question  of  law,  not  to  bt 
submitted  to  the  discretion  of  a  jury. 

Exceptions  to  report  of  referee.  Opinion  delivered  January  6, 1878,  hf 
Harding,  P.  J. — An  exception  has  been  taken  in  this  case  to  a  find- 
ing, "as  matter  of  law,"  by  tne  referee,  which  raises  the  question  as  to 
the  proper  rule  governing  the  measure  of  damages  in  an  action  of  trover. 
It  has  been  long  settled  in  this  county,  that  the  quantum  of  damages 
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according  to  the  rules  of  law,  in  this  form  of  action,  is  to  be  ascertained 
by  the  jory ;  the  rule  of  damages  is  a  question  of  law,  not  to  be  submitted 
to  the  discretion  of  a  jury :  Baker  vs.  Wheeler,  8  Wend.  505.  In  this 
State,  although  the  general  scope  of  the  action  as  well  as  the  power  of 
juries  over  the  damages,  has  been  somewhat  enlarged,  compared  with 
the  English  authorities  on  the  subject,  and,  indeed,  with  those  of  seveni 
Skates  of  the  Union — ^New  York,  Connecticut,  Massachusetts,  Vermont 
and  others — ^to  meet  particular  and  varied  circumstances  of  wrong-doing 
and  outrage,  still,  as  a  general  principle,  the  rule  as  stated  remains  intact 
The  propriety  of  the  rule  is  clearly  manifest 

The  action  of  trover  is  often  brought  where  assumpsit  or  trespass,  or 
even  replevin,  would  lie.  It  is  a  form  of  action  where  damages  are 
sought  to  be  recovered  for  specific  personal  property  which  has  been 
wrongfully  appropriated,  or  oon verted  by  another  to  his  own  use.  The 
true  measure  of  damages,  therefore,  would  seem  to  be  the  value  of  the 
roperty  converted.  But  if  assumpsit  would  be  as  well  in  any  particu* 
ar  case,  why  not,  it  may  be  asked,  seek  the  same  end  under  that  form 
of  action  ?  We  answer,  because  a  plaintiff,  though  he  might  bring 
either  assumpsit  or  trover,  would  be  bound  by  all  the  1^1  incidents 
appertaining  to  the  particular  form  of  action  chosen.  The  consequences 
foil  lowing  from  the  action  of  assumpsit  might  defeat  the  purpose  in  view, 
namely,  the  recovery  of  full  damages  for  the  value  of  tiie  specific  prop* 
erty  converted.  He  would  not  only  waive  any  right  to  damages  for  the 
tortious  act  by  which  the  property  was  converted,  but  he  would  subject 
himself  to  the  consequences  or  considering  the  demand  in  question  as  a 
(ie6<,  i^ainst  which  the  defendant  could  set  off  any  counter  demand 
which  he  might  have  against  the  plaintiff :  Hunter  vs.  Prinsep,  10  East, 
378,  391 ;  Farmers'  Bank  vs.  MeKee,  2  Barr,  319 ;  Stevens  vs.  Law,  2 
HUl,  132.  . 

And  again,  although  trespass  might  be  maintained  by  the  plaintiff  in 
the  particular  case,  and  damages  be  recovered  both  for  the  tortious 
taking  and  the  malicious  conversion  of  the  property,  still,  as  a  matter 
of  law,  if  out  of  these  three  forms  of  action  the  plaintiff  chose  to  bring 
trover,  his  recovery  of  damages  would  necessarily  be  limited  within  the 
ordinary  scope  of  that  action.  The  amount  could  l>e  neither  lessened 
nor  enhancea  b^  a  showinf^  of  the  manner  of  taking,  whether  tortious 
or  otherwise :  Fineh  vs.  Blount,  7  Car.  &  Payne,  478 ;  Bac.  Abr.  Trover, 
A.  3.  Where,  however,  the  value  of  the  propertv  has  in  some  way  been 
enhanced  by  the  wrong-doer,  while  its  identity  has  been  preserved,  the 
damages  may  be  increued  to  correspond  with  such  enhanced  value,  with 
interest 

As  a  general  proposition,  therefore,  the  justness  of  the  rule  will  hardly 
be  impugned.  But,  as  we  have  seen,  a  particular  case  might  arise  where 
either  assumpsit  or  trespass,  or  trover,  or  even  replevin,  would  lie,  and 
as  these  actions  are  severally  different  in  form,  each  having  a  separate 
scope  in  respect  to  the  measure  of  damages  not  identical  with  either  of 
the  others,  when  a  choice  has  been  made  by  a  plaintiff  of  the  one  under 
which  he  will  proceed,  it  becomes  the  duty  of  the  court  to  see  that  the 
latitude  of  damages  l^lly  appertaining  to  the  particular  form  of  action 
chosen,  be  neither  abridged  nor  enlarged. 

This  can  only  be  done  by  such  binding  instructions  to  the  jury  upon 
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the  law  governing  the  mibjeot,  as  will  properly  control  and  r^ulate  their 
finding.  If  they  then  go  astray,  or  if  they  disregard  the  instnictions 
altogether,  their  verdict  should  be  set  aside  at  once. 

iNow,  as  a  referee  stands  in  the  place  of  a  jury,  it  is  equally  the  doty 
of  the  court,  where  the  action  is  trover,  to  see  Aat  the  measure  of  dam- 
ages adopted  by  him  is  in  conformity  with  the  rule  applicable  in  that 
form  of  action.  And  as  a  record  of  the  whole  testimony  taken  in  the 
case  comes  up  with  his  report,  we  oueht  to  be  able  to  determine  in  this 
respect  as  correctly  perhaps  as  though  the  cause  had  been  tried  before 
the  "  court  with  a  jury." 

Upon  a  full  examination  of  the  testimony  returned  in  the  case,  we  arc 
not  prepared  to  say  whether  either  of  the  four  actions  mentioned,  as- 
sumpsit, trespass,  trover,  or  replevin,  might  not  have  been  maintained 
by  the  plaintiff ;  but  as  he  selected  trover,  all  of  the  legal  incidents  of  the 
action  must  go  with  it.  Clipped  of  nothing  properly  belonging  to  it, 
nor  augmeutad  by  anything  pertaining  to  any  otner  form  of  action,  it 
must  stand  squarely  on  its  own  bottom,  the  plaintiff  bein^  entitled  on 
the  one  hand,  and  the  defendant  protected  on  the  other,  in  the  swing 
for  damages  according  to  the  compass  allowable  in  this  form  of  action. 

The  referee  has  returned  substantially  the  foUowing  findings  of  iaot 
in  the  case,  namely,  that  *8oine  time  in  the  year  1869,  rfelson  Marshall 
became  the  purclmser,  under  a  landlord's  warrant  against  E.  G.  Gar- 
rison, the  plaintifi*  here,  of  a  team  of  horses,  wagon  and  harness,  and 
that  by  virtue  of  an  arrangement  between  Marshall  and  Garrison,  the 
property  so  purchased  bicamo  and  was  subsequently  treated  as  a  pl3flge 
for  the  payment  by  tho  latter  to  the  former  or  an  indebtedness  amount^ 
ing  to  several  hundred  dolhirs ;  that  in  the  year  1870,  Jacob  Bryant, 
one  of  ths  defendants  here,  by  virtue  of'  certain  false  and  fraudulent 
representatioi %  prv^cured  the  delivery  of  the  property  to  him;  that  im- 
mediately afterwards,  he  sold  it  to  Caase,  tho  other  defendant  here,  who 
had  been  made  cognizant  of  all  the  circumstances  under  which  the  pos- 
session had  been  obtained  by  Bryant;  and  further,  that  a  sufficient 
demand  had  been  made  by  Garrison,  the  plaintiff,  for  the  property, 
prior  to  instituting  his  acti<m. 

Some  of  these  findinp^  are  certainly  warranted  by  the  testimony. 
But  complaint  is  made  because  the  referee  gave  Marshall  the  position 
of  pled^^ee  of  the  property  after  the  sale  under  the  landlord's  warrant. 
Manifestly  it  can  be  a  matter  of  no  concern  whatever  to  the  defendants 
in  this  action,  whether  the  property  was  taken  into  the  possession  of 
Marshall  or  not,  or  whether  it  was  retained  by  Ghirrison.  As  between 
Marshall  and  Garrison  themselves,  the  arrangement  was  good,  ninl 
capable  of  being  enforced.  Besides,  neither  Bryant  nor  Cease  ought  to 
complain.  They  both  had  fiill  notice  of  the  arrangement.  There  ronld 
have  been  no  misleading  of  either  of  them,  therefore,  by  any  circum- 
stance connected  with  the  possession  of  the  property,  whether  held  by 
Marshall  or  by  Garrison. 

But  how  objection  can  be  taken  by  defendants*  counsel  to  this  partic- 
ular findintir  of  the  referee  passes  our  comprehension.  It  constitutes  the 
very  ground  for  the  partial  relief  they  seek ;  it  is  the  sheet-anchor  to  the 
only  well-founded  exception  taken  to  the  report.  That  exception  if, 
that  "  the  referee  erred  in  not  allowing  the  one  hundred  dollars  paid  by 
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Bryant  to  Marshall."  It  raises  the  l^gal  question  before  adverted  to, 
as  to  the  rule  governing  the  measure  of  damages  in  an  action  of  trover. 
We  have  seen  that  this  question,  whether  the  cause  be  tried  before  » 
jury,  or  before  a  referee,  is  purely  for  the  court.  If  tried  before  a  jury, 
It  would  be  clearly  our  duty  to  charge  them  upon  the  law  applicable 
under  the  particular  facts,  as  they  might  find  them ;  if  tried  before  a 
referee,  it  would  be  none  the  less  our  duty,  where  his  report  had  been 
returned,  together  with  the  testimony,  and  where  an  exception  had  been 
taken  which  raised  the  point,  to  see  that  his  findings  in  respect  to  the 
measure  of  damages  were  in  conformity  with  the  rule  applicaole  in  that 
form  of  action. 

That  the  defendants  are  liable  in  damages  to  the  plaintiff  is  beyond 
question.  But  the  extent  to  which  they  are  liable,  constitutes  the  leading 
and  onl^  feature  now  to  be  considered.  In  determining  this,  we  mu^t 
necessanly  be  governed  by  the  testimony.  We  see  nothing  in  thfU 
indicating  outrage  in  the  taking  of  the  property ;  and  even  had  there 
been  trespass,  still  being  trover,  under  the  authorities  to  which  we  have 
referred,  this  could  not  have  been  made  a  substantive  ground  for 
damages.  The  general  rule  for  the  measurement  of  damages  in  this 
action,  though  in  Pennsylvania  there  are  exceptional  cases,  is  the  value 
of  the  property  at  the  time  of  the  eonvernan  of  it,  together  with  interest 
up  to  the  (late  of  judgment:  Kennedy  vs.  Whitwell,  4  Pick.  466 ;  Pierce 
vs.  Benjamin,  14  Pick.  356 ;  Greenfield  Bank  vs.  LeaviU,  17  Pick.  1 ; 
WaU  vs.  Potter,  2  Mason,  77 ;  Bi$$eU  vs.  Hopkins,  4  Cowen,  63,  478 ^ 
DiUerUxick  vs.  Jerome,  7  Cowen,  294 ;  Stevens  vs.  Law,  2  Hill.  133 ;  dark 
vs.  Whiiaker,  19  Conn.  320. 

Recurring  again  to  the  evidence,  the  fact  is  disclosed  that  Garrison 
had  gradually  paid  ofi*  the  indebtedness  to  Marshall,  so  that  only  about 
one  hundred  dollars  remained  unpaid  when  Bryant  appe-ared  on  the 
stage.  With  the  assent  of  both  Marshall  and  Garrison,  he  paid  to  the 
former  one  hundred  dollars  in  question,  and  thereupon  took,  and  removed 
the  property  into  liis  possession.    The  inducement  for  thb  change  on  the 


and  greater  facility  and  better  terms  for  the  redemption  or  the  property 
than  existed  under  the  arrangement  with  Marshall. 

Now,  the  referee  has  very  correctly  found  as  matter  of  fact,  that 
Marshall  was  pledgee  of  the  property.  But  if  Marshall  was  a  pledgee 
how  can  the  conclusion  be  escaped  that  Bryant,  who  took  his  place,  was 
a  pledgee  also?  and  that  he  acquired  a  lien  on  the  property  to  the  extent 
of  one  hundred  dollars,  the  amount  he  had  paia  to  Marshall?  The 
ownership  of  it,  however,  continued  in  Garrison,  the  pledgor,  as  fully 
as  it  had  been  while  Marshall  held  it. 
When,  therefore,  Bryant  sold  it,  and  thus  put  its  return  beyond  hi^ 

Ewer,  conversion  was  complete ;  it  was  tortious  and  he  became  at  once 
ble  to  the  pledgor  in  damages.  His  co-defendant,  Cease,  was  no  better 
off,  for  he  participated  in  the  tort,  knowing  it  to  be  such. 

In  an  action  of  trover,  brought  by  a  pledgor  against  a  pledgee  who 
has  tortiously  sold  the  property  pledged,  or  otherwise  wiongfnlly  put  it 
out  of  his  power  to  return  it,  the  pledgor's  right  to  recover  is  beyond  a 
doubt ;  but  the  pledgee  in  such  an  action  has  a  right  to  have  the  amount 
of  his  lien  on  the  property  recouped  in  the  damages :  Bac.  Abr.  Bail- 


part  of  Garrison  was  a  promise 
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inent,  B. ;  JarvU  vs.  Rogen,  15  Mass.  889 ;  Steams  vs.  Marsh,  4  Denio, 
227 ;  Story  on  Bailment,  315,  349.  The  amount  of  that  lien  in  the 
present  case,  as  we  have  already  seen,  was  one  hundred  dollars.  And 
this  the  plaintiff  all  along  recognized.  He  offered  to  pay  it  on  the  return 
of  his  property.  He  had  made  provision  for  the  money  with  his  firiend, 
Paul  Dunn. 

But  as  we  said  before,  while  there  is  nothins^  in  the  testimony 
indicating  outrage  in  the  taking  of  the  property,  the  case  is  otherwise 
with  respect  to  the  conversion  of  it.  Neither  the  skirts  of  Bryant  nor 
the  skirts  of  Cease  are  clean.  Vexation  and  oppression  plainly  stand 
out;  and  had  the  evidence  been  more  specific  concerning  the  injury 
suffered  by  the  plaintiff,  and  resulting  directly  from  the  conversion,  we 
should  not  have  meddled  with  the  judgment  rendered  by  the  referee, 
even  though  it  had  been  much  larger  than  it  is.  We  shoukl  have 
adopted  the  theory  more  especially  of  the  cases  in  this  State,  namely, 
that  while  in  the  action  of  trover  a  jury  (or  a  referee)  ought  not  to  give 
vindicatory  damages,  yet  a  palpable  injury  beyond  the  mere  value  of 
the  property,  may  frequently  become  a  fair  subject  of  compensatioti : 
Dennis  vs.  Barber,  6  8.  A  R.  420 ;  Berry  vs.  Vantries,  12  S.  &  R.  89; 
Taylor  vs.  Morgan,  3  Watts,  333 ;  Harger  vs.  MeMains,  4  Watts,  418. 

In  conclusion,  we  see  no  reason  why  the  judgment  as  found  by  the 
referee  shall  not  stand,  except  for  the  mistake  in  the  amount  This  may 
be  corrected  without  resort  to  another  trial :  Jarvis  vs.  Rogers,  supra. 
It  is  based,  and  correctly  too,  upon  the  highest  value  of  the  property  at 
the  time  of  the  conversion.  An  allowance  of  one  hundred  dollars,  with 
interest  from  July,  1870,  reaches  the  end  in  view.  We  accordingly 
direct  that  judgment  be  entered  in  the  case  for  two  hundred  and  eighty- 
seven  dollars  and  fifty  cents. 

G  E.  Rice,  Esq.,  for  plaintiff. 

Foster  &  Lewis,  for  defendants. 

[Leg.  Int.,  Vol.  30,  p.  321.) 

Commonwealth  vs,  Davenger. 

1.  A  suromary  proceeding  before  a  juKtke  of  the  peace  is  in  the  nature  of  a  criminal 

proBecution  for  a  nublic  crime  or  offence,  and  must  be  regulated  by  rules  similtr 
to  those  adopted  oy  the  common  law  in  criminal  prosecutions,  the  accused  being 
acauitted  or  condemned  by  the  decision  of  the  person  appointed  by  the  statute  for 
judge. 

2.  Where  a  statute  creates  an  offence,  and,  on  conviction,  imposes  a  penalty,  tnthtrnt 

prescribing;  a  method  of  prosecution,  the  proceeding  may  be  instituted  either  by 
summons  in  debt,  in  the  name  of  the  Commonwealtn,  for  the  uses  directed  in  the 
statute,  or  by  warrant  of  arrest,  at  the  discretion  of  the  justice.  And  in  such  a 
'  case  there  is  no  appeal.  The  Legislature  may  declare  a  new  offence,  and  provide 
a  mode  of  ascertaining  the  guilt  of  one  charged  with  it,  as  well  as  the  measure  of' 
punishment 

3.  Where,  however,  an  offence  is  created  by  statute,  and,  on  conviction,  a  penalty  is 

imposed,  to  be  recovered  by  any  person  suing  for  the  same,  as  debts  of  lil-e  tmovfU 
are  by  law  recmfered,  the  proceedings  should  be  by  summons  in  d^bt,  in  the  name 
of  the  Commonwealth  for  the  use  of  the  party  suing,  followed  by  judgment  for  the 
penalty,  if  the  evidence  establishes  the  guilt  of  the  accused. 

4.  A  summary  proceeding  must  be  predicated  on  an  information  containing  the  dar  and 

the  place  of  the  taking  of  it,  the  name  of  the  informer,  the  name  and  oflScial  desig- 
nation of  the  magistrate  taking  it,  the  name  of  the  offender.  togeUier  with  an  fsa<i 
description  of  the  offence,  and  the  time  also  of  its  alleged  commission— not  the 

J>recise  day,  perhaps,  but  one  within  the  limitation  fixed  in  the  particular  statute 
or  prosecution. 
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6w  The  record  of  a  oonyictioii  or  Jadgment  most  show  that  a  strict  Sbsenrance  of  these 
prelimiiiaries  has  been  had ;  further,  that  the  defendant  was  summoned,  or  had 
notice  of  the  charge,  and  an  opportunity  to  make  his  defence  ;  that  he  was  con- 
Ticted  on  confession,  or  that  evidence,  Huch  as  is  within  the  approval  of  the  com- 
mon law,  was  addaoed  in  support  of  the  charge,  giving  the  evidence  or  the  exact 
substance  of  it,  not  its  effect  or  result,  and  that  the  witnesses  were  sworn  or  af- 
firmed. The  particular  circumstances  should  also  be  set  out,  showing  jurisdict ion 
and  a  conformity  with  the  law  on  the  part  of  the  justice.  Conviction,  Judgment, 
and  execution  according  to  the  common  law,  or  as  varied  bv  the  statute,  shoula 
follow;  though,  unless  specially  so  provided,  the  alternative  duration  of  imprison- 
ment on  failure  to  pay  or  to  furnish  a  sufficient  distress,  need  not  appear  in  the 
conviction.  Imprisonment  is  a  part  of  the  warrant  of  execution,  ana  must  be  s<.-t 
oat  therein. 

t,  A  proceeding,  however,  to  recover  a  fine  for  the  violation  of  a  borough  or  city  ordi- 
nance is  not  a  suiumary  proceeding ;  it  is  of  a  civil  nature,  and  is  to  be  eonUucteil 
according  to  rules  applicable  to  civil  suits.  Where  the  penalty  goes  to  the  city  vr 
borough,  the  corporate  name  of  such  city  or  borough  should  be  used  as  plaintilf; 
where  it  goes  to  the  person  suing,  the  corporate  name  of  the  city  or  borough  for 
the  useof the  informer,  naming  him,  must  appear  as  plaintiff;  but  where  the  action 
is  qui  tarn,  a  part  of  the  penalty  going  to  the  informer,  and  a  part  to  the  city  or 
boroujt^h,  the  informer  must  be  named  as  plaintiff,  suing  for  himself  as  well  as  for 
the  city  or  borough. 

7.  The  recnnl  of  a  conviction  or  Judgment  in  such  a  case  must  show  Jurisdiction  on  the 
part  of  the  magistrate ;  it  must  specifv  the  ordinance  violated ;  it  must  note  a  pen- 
alty imposed  conforming  precisely  with  the  fine  covered  by  the  ordinance ;  it  must 
show  either  that  the  defendant  confessed  the  charge,  or  that  it  was  made  out  by 
the  proofs  t  that  the  witnesses  were  sworn  or  affirmed  ;  that  the  commission  of  the 
offence  was  within  the  city  or  borough  enacting  the  ordinance,  and  that  judgment 
was  duly  entered. 

Opinion  delivered  September  8, 1873,  by 

Harding,  P.  J. — This  case  comes  before  us  on  a  certiorari,  directed  to 
James  Helm,  Esq.,  a  justice  of  the  peace,  to  rempve  the  proceedings  be- 
fore him  of  the  conviction  of  the  defendant  for  an  alleged  violation  of 
the  7th  section  of  an  act  of  the  general  assembly,  approved  April  28, 
1872,  entitled,  "An  act  to  incorporate  the  Wyoming  Camp  Meeting 
Association  of  the  Methodist  £piscoi>al  Church. 

Justices  of  the  peace  are  clothed  with  summary  powers  in  proceedings 
to  recover  forfeitures  under  penal  acts  of  assembly ;  and,  also,  with 
powers  partaking  somewhat  or  a  summary  character  for  the  recovery  of 
penalties  or  fines  for  violations  of  municipal  ordinances.  Their  duties 
in  such  cases,  and  their  understanding  of  the  methods  of  procedure,  are 
not  always  comprehended ;  and,  hence,  their  records  frequently  become 
sabjects  of  review  in  the  higher  courts. 

Penalties  and  forfeitures  under  penal  statutes,  in  the  sense  appro- 
priate iu  this  connection,  are  synonymous  terms ;  and  the  same  is  true 
of  penalties  and  fines  arising  from  violations  of  municipal  ordinances. 

Where  a  statute  creating  an  offence  provides  that  the  person  so  offend- 
ing, on  conviction  thereof  before  a  justice  of  the  peace,  shall  pay  a  fine, 
to  he  recovered  as  debts  of  like  amount  are  hy  law  recoverable,  by  any  per- 
son who  may  sue  for  the  same,  the  proceeding  should  be  by  summons  in 
debt,  in  the  name  of  the  Commonwealth,  for  the  use  of  the  party  suing, 
followed  by  a  judgment  for  the  penaltjr,  if  the  evidence  establishes  the 
guilt  of  the  accused.  Resort  to  conviction  by  summary  process  need  not 
be  had.  It  was  decided,  however,  in  Oarman  vs.  Gamble,  10  W.  382, 
that  the  proceedings  in  such  a  case  might  be  instituted  in  the  name  of 
the  party  suing ;  but  the  more  correct  practice  would  seem  to  be  to  name 
the  Commonwealth,  for  the  use  indicated  by  the  statute,  as  plaintiff : 
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Oommanwecdth  vk.  Wolf,  3  S.  &  R.  48 ;  Van  Suxxrtow  vs-  Oommonweakh, 
12  H.  131 ;  Carlisle  vs.  Baker,  1  Y.  472;  Qmmmwealth  vs.  J?(mfen, 
U  P.  F.S.  272. 

But  where  a  statute  imposes  a  penalty,  and  gives  authority  to  justices 
of  tlie  peace  to  take  cognizance  of  its  violation,  wUhaut  presenting  a 
method  or  form  for  the  prosecution,  the  proceeding  may  be  instituted 
either  by  summons  in  debt,  in  the  name  of  the  Commonwealth,  for  such 
uses  as  the  particular  statute  may  direct,  for  the  penalty,  or  by  a  war- 
rant of  arrest,  at  the  discretion  of  the  justice.  The  power  of  arrest 
attends  all  offences  which  justices  of  the  peace  have  authority  to  puoish 
by  statute :  4  Black.  Com.  290 ;  1  Chitty's  Crim.  Law,  336 ;  Cbnunon- 
weaWi  vs.  Borden,  supra. 

This  doctrine  does  not  apply  where  the  statute  creating  an  offeiice 
provides  at  the  same  time  a  specific  mode  of  prosecution.  And  where 
the  alleged  offender  is  a  citizen  or  well-known  inhabitant,  the  use  of  a 
summons  is  all  that  would  be  necessary ;  but  where  he  is  an  irresponsi- 
ble or  transient  person,  resort  may  be  properly  had  to  a  warrant  of 
arrest. 

The  proceedings  are  in  derogation  of  the  common  law,  and  operate  to 
the  exclusion  of  a  trial  by  jury.  And  in  such  a  case,  too,  there  is  oo 
appeal,  no  matter  though  the  amount  of  the  penalty  exceeds  five  dollars 
and  thirty-three  cents.  The  Legislature  may  declare  a  new  offence  aod 
prescribe  the  mode  of  ascertaining  the  guilt  of  those  who  are  charged 
with  it,  OS  well  as  the  extent  of  their  punishment:  Van  Swartow  vs.  The 
Commonwealth,  supra. 

But  superior  courts  have  rigidly  confined  this  mode  of  jurisdiction  oa 
the  part  of  justices  of  the  peace  within  the  strict  letter  of  the  respective 
statutes  conferring  it ;  and  in  reviewing  the  proceedings,  they  require 
t!mt  rules  similar  to  those  adopted  by  the  common  law  in  crimioal 
prosecutions,  shall  appear  to  have  been  observed:  1  Burr.  613;  4 
Burr.  2281. 

Actions  of  this  character  must  be  founded  on  an  information  contaio- 
ing  the  d:vj  of  the  taking  of  it;  iheplaee  where  it  was  taken ;  tiie  nomtf 
of  the  informer ;  the  name  and  official  designation  of  the  magistrate  be- 
fore whom  it  is  taken  ;  the  name  of  the  offender,  together  with  an  exad 
description  of  the  offence ;  and,  also,  the  time  of  its  alleged  commissioD — 
not  th3  exact  day,  perhaps,  but  a  point  of  time  should  be  indicated,  so 
that  the  prosecution  shall  appear  to  have  been  instituted  within  the 
limitation  of  the  particular  statute. 

Strictly  speaking,  such  proceedings  are  criminal  proeecutioos,  being 
nothing  less  tlian  methods  of  punishment  for  a  public  crime  or  offence. 
They  are  summary  convictions.  The  party  accused  is  acquitted  oi' con- 
demned by  the  decision  of  such  person  as  may  be  appointed  by  the 
statute  for  jud>?e  :  4  Black.  Com.  281,  282;  1  Amer.  Law  Jour.  246. 
The  record  of  a  justice  of  the  peace  in  such  cases,  however,  roust  show 
that  the  preliminary  steps,  as  stated,  have  been  observed.  It  must  show 
further,  thut  the  defendant  was  summoned,  or  had  notice  of  the  chai^ge, 
and  an  opportunity  to  make  his  defence;  that  the  evidence  taken  was 
such  as  tlie  common  law  approves,  giving  it  at  Inegth,  or,  at  least,  the 
exact  substance  of  it,  not  its  effector  result ;  the  particular  circumstances 
must  be  set  out  so  that  it  may  appear  that  die  justice  conformed  to  the 
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law,  and  did  not  exceed  his  jurisdiction ;  the  conviction,  jiidgtiieiit,  and 
execution,  according  to  the  common  law,  or  as  varied  by  the  ftpccial 
authority  under  the  statute,  should  follow.  But  the  conviction,  unless 
otherwise  specially  provided  by  the  statute,  need  not  state  the  alterna- 
tive duration  of  imprisonment,  on  failure  to  pay  or  to  furnish  a  sufficient 
distress.  Imprisonment  is  a  part  of  the  warrant  of  execution,  not  of  the 
sentence ;  and  the  warrant  must  set  forth  the  alternative  punishment : 
CommanweaUh  vs.  Borden^  supra. 

Again,  proceedings  for  the  recovery  of  fines  for  the  violation  of  bor- 
oueh  or  city  ordinances,  are  not  summary  proceedings.  On  the  contrary, 
"  they  are  of  a  civil  nature,  and  must  be  regulated  and  decided  by  rules 
applicable  to  civil  suits,  though  being  penal  in  their  character,  some  of 
the  principles  relative  to  summary  proceedings  are  applicable  to  them.*' 
They  should  not  be  instituted  in  the  name  of  the  Commonwealth,  but 
where  the  whole  penalty  goes  to  the  city  or  borough,  the  corporate  name 
of  such  city  or  borough  should  be  used  as  plaintiff.  If,  however,  the 
whole  penalty  be  given  to  any  person  who  may  sue  for  it,  then  the 
corporate  name  of  the  city  or  borough,  as  the  case  may  be,  to  the  use  of 
the  informer,  naming  him,  should  appear  as  plaintiif ;  but  where  the 
action  is  qui  (am,  one  portion  of  the  penalty  going  to  the  informer,  and 
the  other  to  the  city  or  borough,  the  informer  should  be  named  as 
plaintiff,  suing  for  himself  as  well  as  for  the  city  or  borough.  Further, 
it  is  vitally  essential  in  these  cases,  that  the  record  of  a  conviction  or 
judgment  against  a  defendant,  should  exhibit  jurisdiction  of  the  subject- 
matter  on  the  part  of  the  magistrate,  a  specification  of  the  ordinance 
violated,  and  the  imposition  of  a  penalty  conforming  exactly  to  the  fine 
covered  by  the  ordinance.  It  must  also  show  either  that  the  defendant 
confessed  the  charge,  or  that  evidence  was  adduced  to  support  it ;  that 
witnesses  were  sworn  or  affirmed;  that  the  commission  of  the  offence 
was  within  the  city  or  borough  enacting  the  ordinance ;  and  that  judg- 
ment was  duly  entered :  The  City  vs.  Duncan,  4  Phi  la.  Rep.  145. 

In  the  case  before  us,  the  proceedings  were  instituted  by  summons. 
The  section  of  the  act  of  assembly  under  which  they  were  moved,  is  in 
the  following  terms:  "It  shall  not  be  lawful  for  any  person  or  persons 
to  erect,  place,  or  have  any  booth,  stall,  tent,  carriage^  or  any  other 
place  whatsoever,  for  the  purpose  or  use  of  selling,  giving^  or  otherwise 

disposing  of  any  articles  of  traffic,  such  as  pastries,  meats, 

watermelons,  fruits,  el  cetera^  within  two  miles  of  the  place  of  holding  the 
camp-meeting  of  the  said  association,  without  first  obtaining  a  license, 
under  the  same  rules  and  regulations  as  now  provided  by  law,  from  the 
judgep  of  Luzerne  county  for  that  purpose,  and  for  which  they  shall  pay 

a  license-fee  of  nfty  dollars  to  the  treasurer  of  said  county,r  for 

the  use  of  the  Commonwealth  of  Pennsylvania;  nothing  in  this 

act  shall  be  taken,  ....  construed,  or  understood  so  as  to  affect  any 
person  or  persons  who  shall  have  a  permit  in  writing  from  the  managers 
of  said  association  to  sell  bread  and  other  necessary  articles  of  food  for 
man  and  beast,"  etc. 

The  tenth  section  provides,  that  any  person  or  persons  violating  the 
provisions  of  section  seven,  "  shall,  on  conviction  thereof,  forfeit  and  pay 

a  fine  of  twenty-five  dollars  and  costs ;  and  if  said  fine  and  costs 

are  not  paid  on  conviction,  then  every  such  offender  shall  be  committed 
31 

Digitized  by  Google 


482 


PHILADELPHIA  REPORTS. 


to  the  jail  of  Luzerne  county,  there  to  remain  for  thirty  days,  or  until  the 
fine  and  costs  are  paid  ;  the  justices  of  the  peace  of  Luzerne  county  shall 
severally  have  jurisdiction  of  all  causes  of  action  arising  under  this 
act" 

The  first  exception  to  the  record  here  cannot  be  sustained.  JudgmeDt 
was  entered  in  conformity  with  the  statute,  and  agreeably  to  well-estab- 
lished practice.  The  second  exception,  however,  is  well  taken.  It 
strikes  at  the  manner  of  setting  out  or  charging  the  offence.  We  have 
already  shown  that  the  information  must  contain  an  exact  description  of 
the  offence.  The  information  here  more  than  fails  to  meet  this  require- 
nienr.  Indeed,  it  sets  out  no  ofi^ence  at  all.  And  the  record  follows, 
convicting  the  defendant  of  the  oflfence  "  charged  upon  by  the  said  infor- 
.motion**  The  fact  that  the  "defendant  did  erect  and  have  a  booth, 
stall  or  place  for  selling  and  disposing  of  watermelons,  ice-cream,  eider, 
pastries,  fruits,  et  cetera,*'  and  that  he  sold  these  articles  "  during  the 

time  of  holding  religious  worship  within  the  distance  of  two 

^iles  of  the  place  of  holding  the  camp-meeting,  did  not,  per  se,  constitute 
an  offence."  Under  the  statute,  however,  if  he  thus  carried  on  a  traffic 
without  obtaining  from  the  court  a  "  license,"  or  without  a  permit  from 
the  managers  of  the  association,  then  he  was  an  offender ;  and  if  the 
proofi  were  full  upon  the  point,  his  conviction  would  have  been 
.altogether  regular.  But  the  information  should  have  stated,  not  alone 
that  he  sold  ice-cream  and  the  like,  but  that  he  did  it  without  first 
obtaining  the  license  or  th^  permit  mentioned  in  the  statute ;  and  the 
proofs  should  have  made  out  the  charge.  Neither  was  done.  On  the 
contrary,  the  defendant  was  in  effect  charged  with,  and  proved  to  have 
heen  feeding  the  hungry  only;  and  for  this,  for  aught  contained  in  the 
information,  or  shown  by  the  proofs,  he  may  have  had  both  a  "license" 
and  a  "  permit." 

The  exception  raising  the  question  of  the  constitutionality  of  the  act 
we  pass,  remarking,  by  the  way,  that  there  is  nothing  in  the  Constitution 
to  forbid  the  Legislature  from  creating  a  new  oflfence,  and  prescribing 
such  mode  as  they  please  of  ascertaining  the  guilt  of  those  who  are 
charged  with  it :  Van  Swartow  vs.  The  Ommonwealthf  supra. 

The  proceedings  are  reversed. 

C.  S.  Stark,  Esq.,  for  plaintiffs. 

C.  JE  Bice,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  30,  p.  837.] 

Masters  vs.  Turner. 

1.  JuriAcliction  by  attachment  in  execation  must  be  exercised  by  aldermen  and  jus- 

tices of  the  peace  within  the  scope  of  the  aathority  conferred  upon  them  bj 
statute ;  otherwise  their  proceedings  are  illegal  and  void. 

2.  When  judgment  has  been  recovered  against  a  defendant,  and  execution  thereon 

returned,  "  no  goods,"  debts  due  to  him,  deposits  of  money  made  by  him,  stocks, 
or  other  personal  propertv,  not  exempt  by  law^  belonging  to  him,  may  be  sciached, 
and  the  person  in  whose  hands  such  property  is,  may  be  summoned  as  a  garnishee; 
and  after  a  service  of  interrogatories  and  a  rule  upon  him  to  answer,  as  the  law 
directs,  if  he  be  in  default,  or  if  it  appear  by  his  answers,  or  be  shown  hy  the 

E roofs  on  hearing,  that  he  owes  the  defendant  a  debt,  or  has  property  belonging  to 
im  e^uoi  to,  or  less  in  amount  or  value  than  the  plaintiff's  Judgment,  then  judg- 
ment should  be  specialljr  entered  that  the  plaintiff  have  execution  of  such  amount 
or  sum,  naming  it,  thus  in  the  hands  of  the  garnishee ;  and  that,  if  the  garoishee 


Digitized  by  Google 


COMMON  PLEAS,  LUZERNE  COUNTY.  483 


4.  vRJ2 


refoRe  or  neglect,  on  demand  made  bj  the  constable,  to  pay  the  same,  then  it 
should  k>e  levied  of  the  garnishee's  goods  and  chattels,  as  lo  case  of  a  judgment 
against  hini  fur  his  own  proper  debt;  and  further,  that  he  be  thereupon  discharged 
as  against  the  defendant  of  the  sum  so  attached  and  levied. 
3.  If,  however,  the  debt  thus  due  by  the- garnishee  or  the  value  pf  the  property  thus 
attached,  be  greater  than  the  plaintiff's  judgment,  then  the  special  judgment 
should  be  that  the  plaintiff  huve  execution  of  so  much  thereof,  naming  the  amount, 
as  will  satisfy  his  judgment  against  the  defendant,  with  interett  and  cosU;  to  be 
followed  as  in  the  former  instance,  by  the  additional  entry  relative  to  a  refusal  to 
pay,  and  also  relative  to  a  dischai^  on  the  part  of  the  garnishee. 
Ir  here  the  garnishee  is  in  default,  or  contests  his  indebt^ness  to  the  defendant,  or 
where  there  is  a  recovery  against  him  for  an  amount  greater  than  that  admitted 
by  his  answers  to  be  due  to,  or  belonging  to  the  defendant,  the  plaintiff  is  entitled 
to  have  execution  against  him  for  the  costs  of  the  attachment  proceeding;  but  it 
is  otherwise  where  he  admits  his  indebtedness,  or  admits  that  he  has  property  of 
the  defendant,  and  surrenders  it. 

5.  The  execution  against  the  garnishee  should  recite  the  form  of  the  judgment,  and 

contain  a  command  to  the  constable  in  substantial  conformity  with  it.  A  furtlier 
command  should  be  inserted,  that  in  the  event  of  a  levy  and  sale  of  the  goods 
and  chattels  of  the  garnishee,  if  the  proceeds  exceed  the  amount  for  which  the 
execution  issued,  the  overplus,  leu  the  eests  of  tale,  should  be  returned  to  the 
garnishee. 

6.  A  plaintiff  has  no  right  to  receive  fVom  a  conRtable  anvthing  more  than  the  sum  to 

be  collected  under  tlie  command  of  the  writ,  even  tnough  his  judgment  against 
the  original  defendant  be  greater  than  that  against  the  garnishee. 

7.  A  judgment  entered  again n  a  defendant  and  a  garnishee  jointly  is  without  warrant 

in  law ;  and  though  neither  ap(>eal  nor  certiorari  be  taken,  and  six  years  after- 
unirds  it  be  revived  against  the  garnishee  alone,  neither  appeal  nor  certiorari  being 
then  taken,  and  execution  be  issued  on  the  latter  judgment,  commanding  the  con- 
stietble  to  levy  the  same  of  the  goods  and  chattels  of  the  garnishee,  certiorari^  if 
taken  in  time,  will  avail  to  set  aside  the  execution.  Age.  no  matter  how  great, 
can  never  infuse  vitality  into  a  judgment  entered  by  an  alderman  or  justice  of  the 
peace,  which  lacks  statutory  authority  originally. 

Certiorari  to  William  H.  Trescott,  Esq.  Opioion  delivered  October 
9,  1872,  by 

Harding,  P.  J. — On  the  24th  of  January,  1866,  the  plaintiff  here 
recovered  a  judgment  before  B.  Butliff,  Esq.,  one  of  the  justices  of  the 
peace  of  Luzerne  county,  against  John  Wolf.  On  the  17th  of  March 
following,  an  execution  issued,  and  a  return  of  "no  goods"  was  had. 
On  the  19th  of  the  same  month,  an  attachment  in  execution  issued 
against  G.  G.  Turner,  garnishee.  Interrogatories  were  filed,  and  copies, 
accompanied  with  a  rule  to  answer,  were  served  both  upon  the  defendant 
and  garnishee.  Trial  and  judgment  followed.  The  docket  entry  is  as 
follows: — "After  hearing  proofe  and  allegations,  judgment  in  favor  of 
plaintiff  and  against  John  Wolf  and  G.  G.  Turner,  garnishee,  for  fifty- 
one  dollars  and  ninety-eight  cents." 

Thus  stoo<l  the  record  for  a  period  of  about  six  years,  or  until  the  6th 
of  March,  1872.  A  9cire  faetas  was  then  moved  before  William  H. 
Trescott,  Esq.,  requiring  "G.  G.  Turner,  garnishee  of  John  Wolf,  to 
appear  and  show  cause  why  execution  should  not  issue  on  a  judgment 
obtained  before  B.  Sutliff,  fesq.,  late  justice  of  the  peace  of  Huntington 
township."  Service  was  had  upon  the. defend  ant,  and  judgment  fol- 
lowed thus: — "Now,  to  wit,  March  16,  1872,  demand  judgment  on 
B.  Sutliff'a  docket  for  $51.98 — interest  from  April  14, 1866,  to  March 
16,  1872,  $18.44.  Therefore  judgment  in  favor  of  plaintiff  for  $70.42 
ami  costs." 

On  the  19th  of  April,  1872,  an  execution  issued  upon  this  judgment, 
reciting  the  fact  that  Peter  Masters  had  before  that  time  recovered  a 
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judgment  against  G,  O.  2\imer,  "before  William  H.  Trescott, Esq., one 
of  the  justices  of  the  peace  in  and  for  said  countv,  for  the  sura  of  $70.42, 
as  also  for  the  sum  of  $2.45  costs/'  and  coutainiuK  a  command  to  the 
constable  to  levy  the  same  "  of  the  goods  and  chattels  of  tlie  said  G.  0, 
Turner^  an  l  make  sale  thereof  acconiing  to  law."  Four  days  afterwards 
certiorari  was  taken  to  this  execution,  tnus  bringing  the  matter  before 
us  on  review. 

The  exceptions  taken  to  the  record  strike  as  well  at  the  regularity  of 
the  proceedmgs  before  B.  SutlifiT,  ^  &t  those  subsequently  instituted 
before  William  H.  Trescott,  Esq.  But  it  is  urged  on  the  part  of  the 
plaintiflT,  that  the  original  proceeding  in  attachment  execution  was  in 
conformity  with  law;  that  judgment  was  regularly  entered  therein 
against  the  garnishee;  that  neither  appeal  nor  certiorari  was  taken 
within  the  time  prescribed  by  the  act  of  20th  March,  1810,  either  as 
respects  the  judgment  of  April  14,  1866,  or  the  revived  judgment  of 
March  16,  1872 ;  and  that,  therefore,  certiorari  cannot  now  avail  to 
rever;je  the  judgments,  or  either  of  them,  nor  to  set  aside  the  present 
execution. 

In  disposing  of  the  case,  it  will  not  be  necessary  for  us  to  discuss  at 
length  the  extent  of  the  authority  of  Courts  of  Common  Pleas  to  review, 
reverse,  or  set  aside  the  proceedings  of  justices  of  the  peace,  brought  up 
on  certiorari.  A  long  line  of  judicial  decisions  has  already  settl^  that 
matter  beyond  question.  But  was  the  present  writ  moved  outside  of  the 
provisions  of  the  act  of  20th  March,  lolO?  The  proviso  to  the  twenty- 
second  section  of  that  act,  Purd,  C08,  pi.  28,  implies  the  right  to  a  cer- 
iiorarif  if  the  same  bo  applied  for,  and  served  within  twenty  days  flfter 
the  issuing  of  an  execution.  Here  the  execution  went  out  on  the  lOtli 
of  April,  1872,  and  the  certiorari  was  obtained  four  days  thereafter.  It 
was  in  time,  therefore,  even  under  the  act  of  1810.  The  only  question 
in  the  case  then  is,  was  there  such  a  judgment  as  warranted  the  issuing 
of  an  execution  in  the  form  shown  by  the  record  ?  If  there  was  not,  it 
should  be  set  aside. 

Justices  of  the  peace  derive  their  authority  in  civil  proceedings  wholly 
from  statutes.  It  follows,  therefore,  that  if  they  overstep  the  powers 
conferred  upon  them,  their  acts  are  simply  void:  1  Pet.  C.  C.  R.  37; 
McCale  vs.  Kulp,  8  Phila.  636.  Jurisdiction  by  attachment  in  the  na- 
ture of  an  execution,  was  given  to  aldermen  and  justices  of  the  peace 
by  the  act  of  April  15,  1846,  P.  L.  459,  Purd.  855.  The  second  and 
third  sections  of  that  act  provide  a  means  by  which  "stocks,  debts  and 
deposits  of  money  belonging,  or  diie"  to  a  defendant  may  be  attached 
and  levied  in  satisfaction  of  a  judgment  recovered  against  him ;  and 
the  fourth  and  fifth  sections  direct  how  judgment  shall  be  entered  against 
the  garnishee.  But  the  manner  in  which  execution  shall  be  had  of  a 
judgment  thus  obtained  against  a  garnishee  is  regulated  by  the  pro- 
visions of  the  act  of  June  16,  1836,  Purd.  640,  pi.  86:  it  is,  "in  the 
manner  allowed  in  the  case  of  effects  in  the  hands  of  a  garnishee  in 
foreign  attachment."  This  again  is  re^^ulated  by  still  another  act  of 
assembly,  that  of  June  13,  1836,  Purd.  720,  pi.  21,  22. 

How  is  this  jurisdiction  to  be  exercised  ?  After  judgment  has  been 
obtained  against  a  defendant,  and  a  return  of  "no  goods"  had  upon  an 
execution  issued  thereon,  debts  due  to  him,  deposits  of  money  made 


Digitized  by  Google 


COMMON  PLEAS,  LUZERNE  COUNTY,  485- 


him,  stocks,  or  other  personal  property  belonging  to  him  and  not  exempt 
by  law  from  levy  and  sale,  may  be  attach^.  His  debtor,  depositary^, 
bailee,  pawnee,  or  other  person  having  such  effects  of  the  defendant  in 
his  bands,  may  be  summoned  as  a  garnishee;  and  after  interrogatories 
have  been  filed,  and  a  rule  had  upon  him  to  answer,  and  a  copy,  both 
of  the  interrogatories  and  the  rule,  has  been  served  as  the  law  directs, 
if  the  garnishee  shall  be  in  default,  or  if  it  shall  appear  by  his  answers, 
or  be  shown  by  the  proofs  on  hearing,  that  he  owes  the  defendant  a  debt». 
or  has  in  his  hands  property  belon^ng  to  the  defendant  equal  to,  or  less 
in  amount  or  value  than  the  plaintiff's  judgment,  then  judgment  should 
be  specially  entered  that  the  plaintiff  have  execution  for  such  sum, 
naming  it,  in  the  hands  of  the  garnishee;  and  that,  if  the  garnishee' 
refuse  or  neglect,  on  demand  made  by  the  constable,  to  pay  the  same* 
then  it  should  be  levied  of  the  garnishee's  goods  and  chattels,  as  in  case 
of  a  judgment  against  him  for  his  own  proper  debt ;  and  further,  that: 
he  be  thereuoon  discharged  as  against  the  defendant  of  the  sum  so  at- 
tached and  levied.  If,  however,  the  debt  due  by  the  garnishee  to  the 
defendant,  or  the  value  of  the  property  thus  attached  be  greater  than, 
the  plaintiff's  judgment,  in  that  case  the  special  judgment  of  the  justice: 
Bhould  be,  that  the  plaintiff  have  execution  of  so  much  thereof,  naming[ 
the  amount,  as  will  satisfy  the  plaintiff^s  judgment  against  the  defend- 
ant, with  interest  and  costs.  The  further  entry  should  follow,  as  in  the 
former  instance,  relating  to  a  refusal  to  pay  on  the  part  of  the  garnishee, 
and  also  that  relating  to  a  discharge,  as  against  the  defendant,  for  the 
sum  so  attached  and  levied. 

With  respect  to  the  costs  of  the  attachment  proceeding,  the  plaintiff 
is  not  entitled  to  have  execution  therefor  against  the  garnishee,  except 
when  there  has  been  a  recovery  against  the  latter  for  a  sum  greater  than 
that  admitted  by  his  answers  to  be  due  from  him  to  the  defendant,  or* 
when  he  has  been  in  default,  or  contests  his  indebtedness  to  the  defend- 
ant In  either  of  these  events,  the  costs  of  the  proceeding  may  be 
imposed  on  him,  no  matter  whether  the  debt  due  from  him  to  the  defend- 
ant, or  the  value  of  the  property  belonging  to  the  defendant  and  in  the 
hands  of  the  garnishee,  be  greater  or  less  man  the  amount  of  the  plain- 
tiff's judgment  against  the  defendant. 

Where  the  garnishee,  by  his  answers,  admits  his  indebtedness  to  the^ 
defendant,  or  that  he  has  property  in  his  hands  belonging  to  the  latter, 
and  surrenders  it,  no  liability  for  the  costs  of  the  attachment  proceeding 
ensues  as  against  him :  act  of  June  16, 1836,  Purd.,  supra ;  act  of  June 
13,  1836,  Purd.,  supra;  Lcn/man  vs.  Beam^  6  Wh.  181;  Lorem's  Ad- 
ministratars  vs.  King,  2  Wr.  93 ;  Hampton  vs.  Matthews,  2  H.  106 ; 
Walker  vs.  ffoOwja,  2  Dall.  113 ;  Wood  vs.  Ludwig,  5  S.  A  R.  446 ; 
Hall  vs.  Knapp,  1  Barr,  213 ;  Herring  vs.  Johnson,  5  Phila.  443. 
^  Again,  the  execution  against  the  garnishee  should  formally  recite  the 
jodginent,  and  contain  a  command  to  the  constable  in  substantial  con- 
formity therewith.  The  further  command  should  also  be  inserted  that, 
in  the  event  of  a  levy  and  sale  of  the  goods  and  chattels  of  the  garnishee 
agreeably  to  law,  if  the  proceeds  thereof  should  exceed  the  amount  for 
which  the  execution  issued,  the  overplus,  less  the  costs  of  sale,  should 
be  returned  to  the  garnishee.  A  plaintiff  has  no  right  to  demand  or 
receive  from  a  constable  anything  more  than  the  sum  to  be  collected 
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under  the  command  of  the  writ,  even  though  his  judgment  against  the 
origiuai  defendant  be  greater  than  that  against  the  garnishee. 

Applying  these  principles  to  the  case  before  us,  how  does  it  stand? 
Why,  as  we  have  seen,  the  original  judgment  recovered  against  the 
garnishee  before  B.  Sutliff,  Esq.,  besides  t^ing  informal,  was  not  such  a 
judgment  as  the  justice  had  authority  to  enter.  Apart  from  naming 
G.  G.  Turner,  the  defendant  here,  as  garnishee,  it  was  a  judgment 
against  him  and  John  Wolf,  de  bonis  propriia.  Clearly,  therefore,  if  an 
execution  had  been  issued  upon  it,  certiorari  would  have  availed  to  set 
the  writ  aside.  And  the  revival  of  the  judgment,  six  years  afterwards, 
before  William  H.  Trescott,  Esq.,  was  no  better.  In  the  sdre  facias  G. 
G.  Turner  is  named  as  the  garnishee  of  John  Wolf,  but  iudgment,  ap- 
parently by  default,  was  entered  against  him  generally.  lio  mention  is 
made  in  it  that  he  was  anybody's  garnishee.  And  the  execution  follows 
against  G.  G.  Turner  personally  and  alone,  commanding  the  constable 
to  levy  and  sell  his  goods  and  chattels  ''according  to  law."  That  execu- 
tion we  hereby  set  aside ;  and,  in  conclusion,  we  remark,  that  mere  Ifme 
of  time,  no  matter  to  what  extent,  can  ever  infuse  vitality  into  a  judg- 
ment entered  by  an  alderman  or  justice  of  the  peace,  which  lacks  statu- 
tory authority  originally. 

Oeorge  B.  ^u/jp,  Esq.,  for  plaintiff 

Wright  &  Hand,  for  defendant 

[L<^.  Int,  Vol.  30,  p.  858.] 
Kbeilich  et  al.  vs.  Klein. 

1.  The  rale  of  law  that^  where  parties  to  an  executory  contract  appoint  an  arbiter  to 

decide  disputes  which  may  arise  under  it,  whose  decision  shall  be  final,  no  action 
will  lie  for  a  breach  of  the  agreement  by  one  against  the  other,  does  not  apply  to 
a  contract  which  forms  the  basis  of  a  mechanic's  lien. 

2.  The  ordinary  covenant  in  such  an  agreement  that  the  costs  of  any  changes  or  addi- 

tions to  the  building,  or  any  other  matter  affecting  the  contract,  shall  be  submitted 
to  an  architect,  whose  decision  shall  be  final  and  binding  ou  the  parties,  will  not 
operate  to  exclude  the  mechanic  or  material-man  from  filing  his  lien  under  the 
mechanics'  lien  law. 

Bule  to  show  cause  why  mechanic's  lien  shall  not  be  stricken  from 
the  record.    Opinion  delivered  October  27,  1873,  by 

Harding,  P.  J. — ^The  plaintiffs,  Kreilich  &  Sheil,  on  the  16th  of 
February,  1870,  entered  into  a  contract  with  H.  E.  Klein,  the  defendant, 
stipulating  to  furnish  all  materials  and  labor  necessary  to  construct  for 
him  a  building,  on  the  west  side  of  Lackawanna  avenue,  in  the  city  of 
Scranton,  now  known  as  the  "  Opera  House." 

The  building  was  to  be  commenced  at  once,  and  put  up  in  a  eood  and 
workmanlike  manner,  "in  accordance  with  plans  furnished  by  J.  C. 
Sidney,  an  architect,'' and  to  be  "furnished  during  the  progress  of  the 
work,  showing  the  mode  of  execution  J "  it  was  to  be  "completed  in  fall 
on  or  before  the  first  day  of  August,  1870."  The  price  for  the  materials 
and  labor  was  fixed  at  $27,300,  payable  in  instalments,  as  the  work  pro- 
gressed ;  the  whole,  however,  to  be  paid  "  in  seven  months  after  the 
completion  of  the  work." 

During  the  year  1870  and  the  early  part  of  the  year  1871  the  "Opera 
House "  became  an  accomplished  fact    On  the  26th  of  April,  1871, 
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the  plaintifib  filed  a  mechauic's  Hen  against  it,  nomiDally  for  the  sum 
of  $iO,000,  but,  as  shown  by  the  bill  of  particulars,  really  for  the  sum  of 
$2,664.23.  Subsequently,  a  scire  facias  was  issued  on  this  lien;  where- 
upon the  defendant  before  pleading  to  the  action  moved  the  court  to 
strike  the  lien  from  the  record,  l^e  grounds  upon  which  this  motion 
was  predicated  were,  substantially,  that  the  lien  was  imperfect,  uncer- 
tain, and  not  in  conformity  with  the  act  of  June  16,  18o6,  relating  to 
mechanics'  liens;  and  further,  that  the  parties,  by  the  positive  terms  of 
their  contract,  had  appointed  an  umpire  to  determine  and  decide,  not 
only  upon  the  co:$ts  of  any  changes,  alterations  or  additions  **  to  the 
building,  but  in  all  cases  affecting  the  contract,"  whose  decision  was 
to  be  final  and  binding  upon  them  ;  and  that,  therefore,  they  were  mu- 
tually bound  by  their  covenant,  neither  the  material-man  on  the  one  hand, 
nor  the  owner  on  the  other,  having  a  right  to  seek  redress  elsewhere. 

We  accordingly  granted  a  rule  to  show  cause  why  this  motion  should 
not  prevail ;  and  subsequently  the  counsel  on  both  sides  were  heard  at 
length  in  connection  with  it.  While  we  see  no  serious  difficulty  about 
the  lien  so  far  as  formality,  or  a  compliance  with  the  provisions  of  the 
act  of  June  16, 1836,  and  its  enlargement  of  April  16, 1845,  are  con- 
cerned, there  is  still  a  question  of  grave  importance  mixed  up  in  the 
controversy,  growing  out  of  the  covenant  for  arbitrament  contained  in 
the  contracr. 

It  is  a  settled  principle  of  law,  that  parties  to  a  contract  may  stipu- 
late that  disputes  arising  under  it,  whether  actual  or  prospective,  shall 
be  submitted  to  the  arbitrament  of  a  particular  individual  or  tribunal ; 
and  though  the  findings  of  that  tribunal  be  unsatisfactory  to  either  or 
all  of  the  parties  .interested,  nevertheless,  they  will  be  bound  by  their 
contract,  and  cannot  seek  redress  elsewhere.  And  the  same  b  true  of 
submissious  of  disputes  not  arising  under  written  contracts.  Lideed,  an 
agreement  between  parties,  erecting  a  tribunal  and  submitting  to  it 
difierences  that  exist  between  them,  is  binding  upon  them,  and  equally 
so,  whether  it  be  in  writing  or  not :  McManus  vs.  MeOulloch,  6  W.  357  ; 
Bowen  vs.  Cooper,  7  W.  311 ;  Leebrick  vs.  iMer,  3  W.  &  S.  365. 

The  covenant  in  the  case  before  us  is  in  tnese  words :  "  It  is  agreed 
and  understood  that  said  Klein  has  the  privilege  of  making  any  change;:, 
alterations  or  additions  he  may  desire,  during  the  progress  of  the  work, 
without  invalidating  this  contract ;  the  costs  thereof  to  be  determined 
by  the  architect,  whose  decision  in  all  cases  affecting  this  oonfrcui  iS()all 
be  final  and  binding  upon  both  parties."  Now,  it  is  claimed  on  the 
part  of  the  defendant  tnat  the  plaintiffs  cannot  escape  from  the  cove- 
nant thus  entered  into,  and  by  which  they  bound  themselves  to  leave 
the  decision  of  the  verv  matters  covered  by  their  attempted  lien  to  the 
final  determination  of  the  architect.  It  is  further  claimed  that  the 
defendant,  having  never  prevented  nor  attempted  to  prevent  the  chosen 
umpire  from  acting  as  such  in  the  premises ;  nay,  more,  that  the  plain- 
tiffs having  never  sought  an  ascertainment  of  the  amount  due  to  them 
in  the  manner  provid^  by  the  contract,  they  cannot  come  into  a  court 
of  law  at  all  for  redress,  either  by  proceedings  under  the  mechanics'  lien 
law,  or  upon  the  contract  itself;  and,  finally,  that  the  only  resort  the 
plaintiffs  have  against  the  defendant  for  a  breach  of  the  agreement, 
either  as  respects  the  costs  of  the  whole  building  or  the  costs  of  tho 
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''alterations  or  additions," is  the  appointed  tribunal,  and  when  a  de- 
cision is  reached  from  that  Quarter,  that  an  action  would  lie  against  the 
defendant  on  the  finding,  if  he  reftised  payment  of  the  amount 

In  the  case  of  Monongahela  Navigation  Company  vs.  FenUm,  4  W.  &  S. 
205,  it  was  held  that  when  parties  to  an  executory  contract  make  a  pro- 
vision in  it,  that  any  dispute  which  shall  arise  between  them  on  the  sub- 
ject of  the  contract  shall  be  determined  by  an  individual  named,  whose 
decision  shall  be  final,  no  action  will  lie  for  a  breach  of  the  agreement  by 
one  against  the  other,  but  they  must  resort  to  the  tribunal  appointed  by 
themselves,  from  whose  award  there  is  no  appeal.  This  was  a  canal  ca.se, 
not  a  house-building  case;  but  the  prindple  involved  seems  to  be  the 
same  in  the  one  that  it  is  in  the  other.  Besides,  the  covenant  in  that  case — 
"  It  is  mutually  agreed  between  the  parties  to  these  presents,  that  in  any 
dispute  which  may  arise  between  the  contractor  and  the  company,  the 
decision  of  the  engineer  shall  be  obligatory  and  conclusive,  without 
further  recburse  or  appeal" — ^is  veiy  like  the  covenant  here.  The  wonk, 
''final  and  binding  upon  both  parties,"  are  co-equal  in  force  and  mean- 
ing with  the  words,  ''shall  be  obligatory  and  conclusive."  In  neither 
case  would  the  appended  words,  "  without  further  recourse  or  app^," 
add  perspicuity  or  strength. 

To  the  same  general  efiect  are  the  cases  of  McOheehen  vs.  Dvffield, 
5  Barr,  497 ;  Faunce  vs.  Burke  &  Oonder,  4  H.  480 ;  Snodgrass  vs.  Sawt, 
4 C.  221 ;  Lawnan  vs.  Young,  7  C.  306 ;  MeGahan  vs.  Beamey,  9  C  535 ; 
Irwin  vs.  ShuUz,  10  Wr.  74;  Herddc  vs.  Bilger,  11  Wr.  60;  ifcmpto 
BaUroad  Oompany  vs.  Wilcox,  12  Wr.  161 ;  O'Beilly  vs.  Kerns,  2  P.  F.  S. 
214 ;  and  Beading  Industrial  Mam^acturing  Co.  vs.  Qraeff,  14  P.  F.S.  395. 

In  Beynolda  vs.  Caldwell,  1  P.  F.  S.  298,  the  doctrine  was  carried  to 
extreme  length.  That  was  a  railroad  case,  and  the  covenant  between 
the  parties  was  as  follows :  "And  it  is  mutually  agreed  and  understood 
that  the  decision  of  the  chief  engineer  shall  be  final  and  conclusive  in 
any  dispute  which  may  arise  between  the  parties  to  this  agreement,  rela- 
tive to  or  touching  the  same ;  and  each  and  every  of  said  parties  do  hereby 
waive  any  right  of  action,  suit  or  suits,  or  other  remedy  at  law  or  other- 
wise, by  virtue  of  said  contract,  so  that  the  decision  of  said  engineer 
shall,  in  the  nature  of  an  award,  be  final  and  conclusive  on  the  rights 
and  claims  of  said  parties." 

•  With  reference  to  the  latter  part  of  this  covenant,  we  remark,  that  it 
4nly  > intensifies  the  former  part  of  it,  without  adding  legal  strength  or 
significance  whatsoever.  What  is  the  meaning  of  the  words,  "  shall  be 
final  and  conclusive  "  in  any  dispute  which  may  arise  between  the  parties 
to  this  agreement  relative  to  or  touching  the  same  ?  Is  it  any  less  than 
that  recourse  on  the  one  side  and  the  other,  for  breaches  of  the  agreement, 
must  be  sought  at  the  hands  of  the  appointed  umpire,  and  not  ebewhere? 
If  such  be  the  appropriate  meaning,  then  the  covenant  in  the  railroad 
case  is  also  very  like  the  covenant  in  the  present  house-building  case; 
and,  therefore,  agreeing  to  submit  all  disputes  which  may  arise  under 
a  house-building  contract,  to  an  architect,  naming  him,  would  seem  to 
be,  oh  general  principles,  as  binding  upon  the  parties  to  the  agreement, 
as  agreeing  to  submit  possible  disput^  arising  under  contracts  for  the 
building  of  canals  and  railroads,  measuring  land,  timber,  and  the  like. 
We  are  aware  that  the  words,  ^'  final  and  conclusive,"  contained  in 
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agreements  for  the  submisrion  of  cases  under  the  arbitration  acto,  have 
not  been  thus  strictly  construed,  and  that  something  like  an  express 
waiver  of  all  further  resort  for  redress,  must  be  appended  in  order  to 
end  the  litigation :  Mussina  vs.  Hertzog,  5  Binn.  387  ;  ijcerge  vs.  Passmore, 
5  8.  &  R.  61 ;  Andrem  vd.  Lee,  3  Penu.  99 ;  Rogers  vs.  Playford^  2  J. 
183;  Bingham's  Trustees  vs.  Guthrie,  7  H.  419;  Wightman  vs.  PeUis.d 
C.  283;  but  the  construction  is  otherwise  in  the  class  of  cases  now 
specially  in  view. 

The  points  ruled  in  Reynolds  vs.  Oaldwell  are  substantially  these: 
First,  that  the  covenants  having  been  broken,  and  the  umpire  having 
made  an  estimate  or  award,  which  was  erroneous,  the  contractor,  never- 
theless, could  not  maintain  an  action  at  law  on  the  agreement,  but  must 
resort  to  the  tribunal  appointed  therein.  Second,  that  the  clause  of 
arbitrament  was  binding,  although  recourse  to  the  tribunal  selected  was 
not  reasonably  possible,  because  of  circumstances  which  the  contractor 
could  not  control.  Third,  that  if  the  engineer  refused  to  act' as  umpire, 
no  action  by  the  contractor  could  be  maintained  on  the  agreement ;  or, 
if  acting,  he  fraudulently  injured  the  contractor,  the  remedy  was  by  suit 
against  the  guilty  party,  namely,  the  umpire,  and  not  on  the  contract. 
Fourth,  that  though  the  award  of  the  umpire  was  palpably  erroneous, 
yet  revision  of  it  could  only  be  reached  before  the  umpire  himself ;  and 
if  this  was  not  possible,  then  the  defendants  were  not  responsible  on 
their  covenants. 

We  repeat,  this  was  carrying  the  doctrine  to  extreme  length,  even  to 
the  very  verge.  It  must  be  observed,  however,  that  a  distinction  is  made 
between  agreements  which  provide  for  a  general  reference,  and  those 
which  designate  a  particular  individual  or  tribunal;  the  former,  being 
executory,  may  be  waived  or  revoked ;  the  latter  cannot 

But  there  is  a  feature  connected  with  contracts  which  form  the  basis 
of  mechanics'  liens,  that,  in  our  judgment,  must  remove  them  beyond 
the  operation  of  the  rule  under  consideration.  The  mechanic  and  the 
material-man  stand  upon  different  ground  from  that  occupied  by  the 
contracting  parties  in  any  of  the  cases  to  which  the  rule  in  all  its  strin- 
gency has  been  applied.  The  latter  had  but  a  common  law  right,  namely, 
that  of  suing  on  their  contracts ;  they  never  had  anything  more ;  and 
waiving  this  by  appointing  a  tribunal  of  their  own,  they  were  rightfully 
held  to  their  covenants.  Now,  the  mechanic  and  the  material-man  have 
this  common  law  right  also ;  but  they  have  more.  The  act  of  June  16, 
1836,  commonly  known  as  the  mechanics'  lien  law,  enlarged  by  the  act 
of  April  16,  1845,  gives  to  them  a  statutory  ri^ht  in  addition  to  that 
inhering  by  the  common  law.  Indeed,  long  prior  to  these  enactments, 
this  particular  class  of  citizens  had  repeatedly  attracted  legislative 
attention.  A  remedy  was  given  to  them  at  last,  wnich,  as  compared  with 
that  common  to  all  other  business  men  in  the  Commonwealth,  is  nothing 
less  than  extraordinary.  Experience  has  shown,  however,  that  it  has 
not  been  attended  with  improper  results. 

Mechanics  and  material -men  contract  with  owners  for  the  erection  of 
almost  eveiy  species  of  building;  and,  generally,  if  the  proposed  structure 
be  one  of  importance,  a  covenant  is  inserted  that  it  shall  be  built  in 
accordance  with  plans  which  have  been  furnished  by  an  architect.  And 
as  all  such  structures  commonly  develop,  as  the  work  goes  on,  thcj 
necessity  of  change  or  alteration,  a  further  covenant  is  usually  inserted, 
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that  the  costs  of  any  departure  from  the  original  plan  shall  be  submitted 
to  the  architect,  whose  decision  shall  be  final  and  binding  upon  the  parties. 
The  covenant  often  goes  far  enough  to  cover  a  submission  of  the  cost  of  the 
whole  building  to  the  architect  But  submitting  the  cost  to  a  chosen  um- 
pire is  one  thing ;  yielding  a  remedy  specially  given  by  statute  to  secure 
Its  payment,  b  quite  another.  We  make  no  war  on  the  maxim — Interest 
reipuoliccR  ut  ait  finis  litium — we  simply  hold  that  the  contract  is  to  be 
construed  according  to  the  sense  in  which  it  was  mutually  understood 
and  relied  upon  at  the  time  it  was  entered  into.  This  is  the  great  object 
of  the  law ;  it  is  the  leading  principle  of  the  rules  to  be  obs^ved  in  the 
construction  of  contracts. 

What  was  the  understanding  of  the  parties  to  this  a^ement  in 
respect  to  the  matter  of  a  lien  ?  "  it  is  mutually  agreed  and  understood 
that  the  said  Kreilich  and  Shell  are  to  furnish  a  release  of  liens  when- 
ever so  required."  They  had  no  judgments,  no  mortgages ;  they  were 
to  have  none.  What  other  lien  then  could  have  been  contemplated  ex- 
cept a  mechanic's  lien  ? 

A  question  may  arise,  however,  whether  these  contractors  have  not 
estopped  themselves  by  their  covenant  from  establishing  the  value  of 
their  work  and  materials,  other  than  bv  the  testimony  of  the  architect ; 
but,  as  this  can  only  come  up  at  a  subsequent  stage  of  the  proceeding, 
we  are  not  called  upon  to  decide  it  now. 

In  conclusion  we  remark,  that  engrafting  the  stringent  rule  of  law, 
rightly  applicable  in  the  cases  to  which  we  have  referred,  upon  contracts 
which  found  mechanics'  liens,  even  though  they  do  contain  the  ordinary 
coveuant  of  submission  to  an  architect,  would  work  the  overthrow, 
possibly,  of  half  the  mechanics'  liens  in  Uie  Commonwealth. 

The  rule  is  discharged. 

John  Handley,  Esq.,  for  plaintiffs. 

P.  B.  Weitzel,  Esq.,  F.  W.  Ounster,  Esq.,  and  Hon.  W.  W.  Ketcham, 
for  the  defendant. 

[Leg.  Int.,  Vol.  30,  p.  406.] 

Commonwealth  ex  rd.  Brown  vs,  Williamson  et  al,,  School 
Directors,  etc. 

1.  The  provision  in  the  school  law  authorising  the  directors  of  adjoining  distridi  to 

establish  joint  schools,  applies  where  the  number  of  pupils  in  each  is  not  large 
enough  to  warrant  the  expense  of  establishing  and  maintaining  separate  schoofi; 
but,  by  uniting  the  two,  a  number  is  reached  which  meets  the  contemplation  of 
the  statute. 

2.  While  school  directors  are  necessarily  clothed  with  larae  discretion  in  the  manage- 

ment of  the  public  schools,  which  will  not  be  repressed  on  the  part  of  the  courts  hj 
anything  less  than  a  generous  and  liberal  supervision,  still  it  is  a  mistake  to 
assume  that  this  discretion  is  unlimited.  Judicial  authority  may  be  invoked  ai 
successfully  to  restrain  the  illegal  acts  of  school  directors,  as  it  may  be  to  restrain 
official  wrong-doing  from  any  other  auarter,  or  by  any  other  class  of  men ;  it  may 
be  invoked  likewise  to  compel  school  directors  to  discharge  their  duties  under  the 
law. 

3.  School  directors  have  neither  authority  nor  discretion  to  send  pupils  between  the 

ages  of  six  and  twenty-one  years,  be  they  white  or  black,  out  of  their  proper  dis- 
trict for  instruction,  except  when  by  reason  "of  |freat  distance  frf>ni,  or  difficulty 
of  access  to,  the  proper  school-house "  of  the  district,  such  pupils  can  be  more 
"  conveniently  accommodated  in  the  schools  of  an  acyoining  district. " 

4.  Where  the  number  of  colored  pupils  in  any  district  is  less  than  twenty,  there  is  no 

provision  in  the  law  which  excludes  them  from  the  schools  where  white  children 
are  taught ;  and  if  the  directors  refuse  to  admit  them  thereto,  WMndamut  will 
avail  to  correct  the  wrong. 
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OpiDion  delivered  November  10,  1873,  by 

Karding,  p.  J.— On  the  29th  of  September,  1873,  the  relator  filed 
hU  petition  in  this  court,  setting  forth :  First,  that  J.  C.  Williamson, 
Daniel  Shovelin,  M.  B.  Baldwin,  Patrick  Donahoe,  and  John  McGavin, 
were  the  school  directors  of  the  First  school  district  of  the  city  of 
Wilkesbarre :  Second,  that  he  is  a  colored  man,  and  a  resident,  and  tax- 
payer in  the  said  district :  Third,  that  he  has  made  application  to  the 
said  directors  for  the  admission  of  his  two  children,  Letta  and  Walter, 
each  above  the  age  of  six  and  under  the  age  of  twenty -one  years,  to  the 
public  or  common  school  of  said  district,  and  been  denied :  Fourth,  that 
no  separate  school  for  the  tuition  of  colored  children  has  been  established 
in  the  said  district ;  and  that  there  are  not  twenty  colored  children  therein 
between  the  ages  of  six  and  twenty-one  ^ears:  Fifth,  that  the  proper 
scbool-house  of  the  said  district  is  near  to  his  residence  and  easy  of  access, 
and  that  the  only  reason  his  children  have  been  refused  admission 
thereto,  is  because  of  their  color.  His  petition  concludes  with  a  prayer 
that  a  mandamus  may  be  issued  out  of  this  court,  commanding  the  said 
directors  to  admit  hb  said  children  into  the  proper  school  of  the  said 
district 

In  response  to  this  prayer,  .we  awarded  an  alternative  mandamus, 
returnable  at  the  Argument  Court,  October  9  following.  To  this  writ 
the  respondents  made  answer:  First,  that  this  court  has  not  jurisdiction, 
because  the  respondents  are  by  law  invested  with  discretionary  power  in 
the  management  of  the  public  schools  in  said  district :  Second,  that  they 
have  provided  a  proper  and  lawful  public  school  where  the  children  of 
the  relator  may  be  educated ;  and  that,  in  so  doing,  the^  have  exercised 
a  wise  discretion,  with  which  this  court  has  no  right  to  interfere:  Third, 
that  the  number  of  colored  children  in  said  district,  including  the 
children  of  the  relator,  is  twelve,  not  enough  to  justify  the  establbhment 
of  a  separate  school:  Fourth,  that  the  respondents  have,  in  connec- 
tion with  the  directors  of  the  Third  school  district  of  the  city,  the  same 
being  an  adjoining  district,  established  a  joint  school  having  suitable 
rooms,  competent  teachers,  and  all  necessary  apparatus  for  instruction, 
where  the  colored  children  of  the  two  districts,  those  of  the  relator 
included,  attend,  and  have  attended  for  years;  and  that  the  proper 
proportionate  expense  thereof,  as  the  same  has  become  due,  has  been 
Dorne  and  paid  by  the  respondents. 

To  this  return  the  relator  demurred,  assigning  causes  as  follows :  First, 
that  the  respondents  have  no  discretion  under  the  law  which  permits 
them  to  exclude  children  between  the  ages  of  six  and  twenty-one  years, 
from  the  proper  school-house  of  the  district  in  which  they  reside,  nor  to 
compel  such  children,  against  the  wishes  of  their  parents,  and  their  own, 
to  attend  the  schooh  of  an  adjoining  district :  Second,  that  the  respond- 
ents have  neither  power  nor  discretion  under  the  law,  to  make  a  distinc- 
tion between  white  and  colored  children,  nor  to  send  the  latter  into  the 
schools  of  an  adjoining  district  because  their  number  is  too  small  to 
warrant  the  establishment  of  a  separate  school.  | 

The  proceeding  rabes  some  important  questions  which  we  are  asked 
to  pass  upon,  regardless  of  any  informalities  connected  with  the  issue 
and  pleadings.  Under  the  school  law  of  our  State,  the  directors  or 
controllers  are  necessarily  clothed  with  large  dbcretion  in  the  manage- 
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ment  and  control  of  the  public  bcHooIb.  If  this  discretion  is  to  be 
limited  by  the  exercise  of  anything  less  than  a  generous  and  liberal 
supervision  on  the  part  of  the  courts ;  or,  if  the  official  acts  of  school 
directors  are  to  undergo  a  suspicious,  jealous,  and  constant  scrutiny  on 
the  part  of  the  public,  the  school  system  itself  will  be  shorn  of  much 
that  renders  it  so  useful  and  beneficent.  Good  men  will  shrink  from 
assuming  official  responsibilities  under  the  system  ;  the  door  to  misman- 
agement and  disorder  will  be  opened ;  inefficiency  and  decay  will  be 
imminent. 

It  is  a  mistake,  however,  to  assume  that  this  discretion  is  unlimited. 
Judicial  authority  may  be  invoked  as  successfully  to  restrain  the  illegal 
acts  of  school  directors,  as  it  may  be  to  restrain  official  wrong-doing  from 
any  other  quarter,  or  by  any  other  class  of  men.  It  may  be  invoked 
likewise  to  compel  school  directors  to  discharge  their  duties  under  the  law. 

In  the  case  before  us,  we  fail  to  discover  that  any  great  constitutional 
question  is  involved,  or  that  any  right  of  the  relator,  or  his  childreoi 
growing  out  of  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States,  or  under  the  civil  rights  bill,  has  been  challenged, 
invaded,  or  denied.  The  question  here  is,  whether  these  colored  children 
of  the  relator  have  the  right  to  be  admitted  into  the  public  schools 
of  the  First  school  district  of  the  city  of  Wilkesbarre,  or  whether  they 
shall  be  compelled,  against  the  wishes  of  their  parents  and  their  own, 
to  resort  to  a  separate  school  established  for  colored  children  in  an 
adjoining  district?  It  is  not  denied  by  the  respondents  that  no  such 
separate  school  has  been  established  in  the  First  Fchrol  district  of 
the  city  of  Wilkesbarre,  nor  that  the  relator  is  a  citizen  and  tax-payer 
in  the  district,  nor  that  his  children  have  been  refused  ndniis^sion  to  the 
proper  public  school  therein.  But  the  respondents  claim  that  they  are 
mvestea  with  an  exclusive  discretion  in  this  business ;  and  that  having 
provided  a  school  in  an  adjoining  district  where  these  and  other  colored 
children  of  the  First  district  may  be  educated,  the  relator,  willing  or 
unwilling,  must  send  his  children  there. 

The  twentieth  section  of  the  act  of  May  8,  1854,  P.  L.  621,  Purdon, 
243,  pi.  46,  provides,  iTiier  alia,  in  relation  to  the  province  of  school 
directors,  that  **  they  shall  have  power  with  the  directors  and  controllers 
of  the  adjoining  districts,  to  establish  joint  schools,  and  the  expenses 
shall  be  paid  as  may  be  agreed  upon  by  the  directors  or  controllers  of 
said  adjoining  districts." 

Our  attention  has  been  called  to  a  most  compact  and  convenient  vol- 
ume, entitled, "  The  Common  School  Laws  of  Pennsylvania  and  Decisions 
of  the  Superintendent,  revised  and  arranged  by  Charles  R.  Cobum,  Super- 
intendent Common  Schools."  We  quote  the  language  there  used  in 
connection  with  this  particular  feature  of  the  statute:  "The  number, 
location,  size  and  arrangement  of  school-houses,  and  the  necessity  of  es- 
tablishing and  discontinuing  them,  have  been  decided  by  the  courts  of 
several  counties  to  be  questions  for  the  discretion  of  the  j)r<»per  board  of 
direct(y^,  without  control  by  judicial  authority,  so  long  as  a  reasonable 
provision  is  made  for  the  wants  of  the  districts  in  these  respects.  Still, 
though  a  board  which  neglects  to  provide  a  sufficient  number  of  com- 
fortable school-houses,  at  proper  points,  within  reasonable  distance  of  all 
the  pupils,  presided  over  by  as  good  teachers  as  can  be  readily  procured, 


Digitized  by  Google 


COMMON  PLEAS,  LUZERNE  COUNTY.  493 


and  furnished  with  suitable  furniture  and  apparatus,  may  not  be  liable 
to  d'treei  judicial  control,  it  certainly  n^lecu  a  plain  duty,  and  betrays 

a  i(acre<l  trust  of  the  community  The  establishment  of  a  joint 

acliool  must  be  a  matter  of  agreement  between  the  board;}  of  the  two  dis- 
tricts. Neither  party  can  be  compelled  to  enter  into  it.  Such  schools 
are  usually  a  subject  of  couteutiou,  an«l  should  not  be  established  unless 
the  necessity  for  them  is  very  pressing.'' 

Notwithstanding  this  view  of  the  case,  we  are  impressed  that  this  is  a 
wise  statutory  provision,  and,  under  proper  circumstances,  that  it  enables 
school  directors  to  aff>rd  facilities  for  instruction  which  other¥nse  could 
not  be  attained.  It  is  equally  clear  that  their  discretion  should  be  un- 
hampered in  respect  to  their  action  under  it  There  are,  for  example, 
m  iay  adjoining  townships  in  the  State,  each  constituting  a  single  school 
district,  and  containing  a  population  often  scattered,  but  sometimes 
gathered  near  the  dividing  lines  between  such  townships  or  districts.  In 
neither  is  the  number  of  pupils  sufficiently  large  to  warrant  the  expense 
of  esublishing  and  maintaining  separate  schools;  hut,  ioining  the  two,  a 
numl>er  is  reached  which  authoriies  the  "joint  school  contemplated  by 
the  statute. 

But  the  case  before  us  does  not  involve  any  of  these  features.  Further 
ou  i.i  the  same  section  of  the  statute,  P.  L.  622,  Purd.  244,  pi.  53,  and 
looking  manifestly  to  another  state  of  facts,  this  provision  occurs :  *'If 
It  »h.ill  be  found  that,  ou  account  of  great  distance  from,  or  difficulty  of 
access  to,  the  proper  school-house  in  any  district,  some  of  the  pupils 
thereof  could  be  more  conveniently  accommodated  in  the  schools  of 
an  adjoining  district,  it  shall  be  the  duty  of  the  directors  or  controllers 
of  sut  ii  adjoining  districts  to  make  an  arrangement  by  which  such  pupils 
may  bs  instructed  in  the  most  convenient  school  of  the  adjoining  dis- 
trict ;  and  the  expense  of  such  instruction  shall  be  paid  as  may  be 
agreed  up  m  by  the  directors  or  controllers  of  such  adjoining  districts, 
bv  resolution  or  agreement  entered  upon  the  minutes  of  the  respective 

There  is  no  ambiguity  about  this  provision.  Whenever  great  distance 
from,  or  difficulty  of  access  to,  the  proper  school-house  in  any  particular 
district,  has  to  be  encountered  by  the  pupils  living  therein,  it  is  made  the 
positive  duty,  as  well  of  the  directors  or  controllers  of  any  adjoining  dis- 
trict, to  make  an  arrangement  by  which  such  pupils  may  bo  instructed 
in  the  most  convenient  school  of  such  adjoining  district.  In  Freeman  et 
oL  vs.  The  School  Directors  of  Franklin  Township,  1  Wr.  385,  Lowrie, 
C.  J  ,  says:  "  Whither  the  distance  or  difficulty  of  access  is  to  be  re- 
garded as  <rreat  or  not,  depends  much  upon  circumstances,  such  as  the 
ag ;  of  th3  children,  the  density  of  the  population,  and  the  customs  of  the 
lo'al.ty,  a:id,  therefore,  must  be  left,  in  a  great  degree,  to  the  discretion 
of  the  direetors  ;  and,  of  course,  their  abuse  of  this  discretion  must  be  very 
clear  bjf.)re  tluy  can  be  adjudged  guilty  of  official  misconduct."  But 
that  was  a  case  where  the  school  directors  of  adjoining  districts,  for 
reasotj.s  which  the  court  regarded  as  altogether  sufficient,  refused  to  make 
the  arran  r  indent  enjoined  by  the  statute.  The  present  case  has  no  anal- 
ogy wiili  it  whatever.  Here  the  school  directors,  without  assigning  any 
reaso!)  other  than  exclusive  discretion  inherent  in  themselves,  assume 
thj  right  to  deny  the  children  of  the  relator,  who  is  a  taxpayer  and 
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citizeu  of  their  district,  admission  to  the  proper  public  school  therein. 
There  is  no  allegation,  nor  pretence  even,  that  there  is  great  distance 
from,  or  difficulty  of  access  to,  the  proper  school-house  "  of  their  district 
On  the  contrary,  it  is  conceded  in  the  argument  that  the  reverse  is  true. 
Now,  while  we  would  interpose  no  obstacle  to  the  success  and  harmoDj 
of  the  public  schools  in  the  First  school  district  of  the  city  of  Wilkesbarre, 
yet  we  must  say,  that,  under  the  law,  the  respondents  have  neither  dis- 
cretion nor  authority  to  send  pupils,  be  they  white  or  black,  out  of  their 
proper  district  for  instruction,  except  under  circumstances  as  coDtero- 
plated  by  the  statute,  to  which  we  have  already  referred. 

Again,  the  24th  section  of  the  same  act,  P.  L.  623,  Purdon,  244,  pi.  54, 
contains  this  provision :  "  The  directors  or  controllers  of  the  several  dis- 
tricts of  the  State  are  hereby  authorized  and  required  to  establish,  within 
their  respective  districts,  separate  schools  for  the  tuition  of  n^ro  and 
mulatto  children,  whenever  such  schools  can  be  so  located  as  to  accom- 
modate twenty  or  more  pupils ;  and  whenever  such  separate  schools  shall 
be  established,  and  kept  open  four  months  in  any  year,  the  directors  or 
controllers  shall  not  be  compelled  to  admit  such  pupils  into  any  other 
schools  of  the  district." 

This  language  is  very  plain.  If  there  are  twenty  or  more  colored 
pupils  in  any  school  district,  it  is  the  duty  of  the  directors  of  such  dis- 
trict to  establish  a  separate  school  for  their  tuition.  When  thev  have 
done  this,  and  kept  it  open  four  months  in  a  year,  they  "  shall  not  be  cm- 
veiled  to  admit  such  pupils  into  any  other  schools  of  the  district"  When, 
however,  the  number  of  such  pupils  in  a  district  b  less  than  twenty, 
there  is  no  provision  in  the  law  wnich  excludes  them  from  the  schools 
where  white  children  are  instructed.  The  doors  to  the  proper  public 
school  iu  the  district  where  they  live  must  be  opened  to  them. 

Peremptory  mandamus  awarded,  with  costs. 

Hon.  i.  Z>.  Shoemaker  and  O.  B.  Kvlpt  Esq.,  for  relator. 

Stanley  Woodward  and  H.  W.  Pahner,  Esqs.,  for  respondents. 

Court  of  (Eommon  JpkoB  of  fomoster  (Hotrntg. 

[Ug,  Int.,  Vol.  SI,  p.  79.] 

A.  D.  Hummer  vs.  The  Ephrata  School  District. 

Where  npon  appeal  the  recognizance  is  defective,  as  by  reason  of  the  want  of  t  lerond 
surety,  the  appeal  will  not  be  stricken  off,  bat  the  appellant  will  be  permitted  to 
perfect  his  reoognizanoe. 

Rule  granted  to  show  cause  why  the  appeal  should  not  be  strickeD  off. 

Rule  to  show  cause  why  plaintiff  should  not  be  permitted  to  perfect 
his  recognizance  by  adding  another  surety.  Opinion  delivered  Janvarf 
17,  1874,  by 

Livingston,  P.  J.— The  report  of  the  township  auditors  in  the  case 
before  us,  appears  to  have  been  left  with  the  town  clerk  of  Ei>hTtii% 
township,  on  August  4,  1873.  On  August  22,  1873,  A.  D.  Euromer, 
treasurer  of  Ephrata  township  school  board,  entered  his  appeal  there- 
from, in  the  prothonotary's  office,  at  I^ncaster,  and  at  the  same  liiD« 
entered  into  and  filed  a  recognizance  with  one  surety,  in  the  sum  of  one 
thousand  dollars,  being  more  than  double  the  amount  in  coDtroversy, 
conditioned  to  prosecute  his  appeal  with  effect,  and  to  pay  the  costs  and 
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such  sum  of  monej  as  he  shall  appear,  hj  the  verdict  of  the  jury,  to  be 
indebted  to  said  school  district,  etc. ;  and  so  far  as  the  responsibility  of 
the  parties  bound  to  perform  the  condition  of  the  recognizance  is  con- 
cerned,  there  seems  to  be  no  question.  But  the  recognizance  is  deficient 
in  this,  that  it  contains  the  name  of  but  one  surety,  whereas  the  act  of 
assembly  under  which  the  appeal  is  taken  requires  two  sufficient  sure- 
ties. The  only  real  cause  of  complaint  being  a  defective  recognizance, 
the  question  presented  is,  shall  the  appeal  be  stricken  off,  or  shall  leave 
be  granted  to  perfect  it?  Reasoning  by  analogy,  we  are  of  opinion  the 
latter  course  should  be  pursu^. 

Id  cases  of  defective  recognizances,  given  on  appeals  from  justices  of 
the  peace,  aldermen  and  arbitrators,  the  Supreme  Court,  commencing 
with  Means  vs.  Trautf  1817,  and  continuing  up  to  the  present  time,  ^ay, 
''That  if  the  recognizance  given  on  appeal  ftt)m  the  award  of  arbitra- 
tors or  a  justice  of  the  peace  be  defective,  the  party  should  be  called  on 
by  a  rule  to  perfect  his  bail  within  a  given  period,  or  in  default  tiicreof, 
to  have  his  appeal  dismissed/'  the  court  ought  not  to  quash  the  appeal 
in  the  first  instance. 

In  Means  vs.  Trovt,  16  S.  &  R.  349,  Gibson,  C.  J.,  says :  "The  recog- 
nizance is  undoubtedly  bad,  but  the  question  is,  whether  the  appellee  has 
pursued  the  proper  course?''  Great  hardship  has,  I  fear,  been  sufiered  in 
consequence  of  the  strictness  with  which  these  matters  have  been  cout 
sidered  in  this  court.  When  bail  has  been  defectively  given  within  the 
period  prescribed,  there  can  be  neither  injustice  nor  hardship,  in  suifering 
the  appellant  to  perfect,  as  soon  as  the  defect  is  discovered ;  such  a  prac- 
tice would  be  in  analogy  to  bail  at  common  law.  On  the  other  hand, 
if  a  defect  in  the  recognizance  were  irreparable,  the  appeal  would  be 
lost,  and  a  great  constitutional  right  frustrated ;  such  a  mischief  would 
be  intolerable,  etc.  The  proper  course,  therefore,  will  be  to  call  upon 
the  appellant  by  a  rule,  to  perfect  his  bail  within  a  specified  time,  or,  in 
default  thereof,  to  have  his  appeal  quashed :  Ibid,  Noble,  for  tLse  of 
Wray  vs.  Houk,  page  421. 

In  The  Burgess,  etc.,  of  Huntingdon  vs.  Jackson  &  Clark,  2  Penna.  R. 
431,  decided  in  1831,  Rogers,  J.,  says :  "The  proper  course  for  the  appel- 
lee, as  was  decided  in  Means  vs.  Trout,  was  to  call  the  appellant  to  perfect 
his  bail  in  a  specified  period,  or,  in  default,  to  have  his  appeal  quashed." 

In  Bream  vs.  Spongier,  1 W.  A  S.  378,  defective  recognizance  on  appeal, 
decided  in  1841,  the  court  say:  "This  is  a  case  of  clear  mistake  by  the 
justice,  as  well  as  the  appellant,  and  the  latter  ought  to  have  been  suf- 
fered to  perfect  his  bail,  on  the  principle  of  Means  vs.  Trout,  It  does 
not  appear  that  the  appellee  was  too  late  with  his  motion  to  quash,  an 
adjourned  court  being  part  of  the  term.  But  it  is  clear  it  ought  not  to 
have  been  granted."  The  order  to  quash  was  reversed,  and  the  appeal 
reinstated.  The  same  principle  is  also  fully  recognized  in  Weidner  vs. 
Matthews,  1  Jones,  836,  decided  in  1849,  and  in  Uarr  vs.  McOovem,  16 
P.  F.  Smith,  467,  decided  in  1870. 

We  therefore  discharge  the  rule  to  show  cause  why  the  appeal  should 
not  be  stricken  off^  and  make  absolute  the  rule  to  show  cause  why  the 
appellant  should  not  be  permitted  to  perfect  his  recognizance,  by  adding 
another  surety,  and  we  ao  order  and  direct  that  the  recognizance  be  so 
perfected  within  fifteen  days  from  this  date. 

S,  H.  Reynolds^  Esq.,  for  plamtifi*.   i^.  EUmaker,  Esq.,  for  defendant 
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(Emxt  of  Common  JJUas  of  IHerar  Countg. 

[L^.  Int,  Vol.  30,  p.  194.] 

Commonwealth  of  Pennsylvania,  Plaintiff  in  Error,  vs.  Peteb 
Saal,  Defendant  in  Error. 

The  act  of  May  24,  1871,  by  which  a  person  in  Mercer  county  may  be  tried  and  con- 
victed before  a  justice  of  the  peace  and  a  Jury  of  fix  persons  for  selling  liquor  with- 
out a  license,  is  unconstitutional. 

It  is  contrary  to  the  bill  of  rights,  which  declares  "  that  trial  by  jury  shall  be  as  here- 
tofore, and  the  right  thereof  remain  inviolate." 

Certiorari,    Opinion  delivered  April  11,  1873,  by 

Trunkey,  J. — Information  was  made  before  D,  A.  Thalimer,  justice 
of  the  paace,  charging  that  Peter  Saal  had  sold  liquor  without  a  lioense, 
in  violation  of  the  act  of  May  24,  1871.  By  the  6th  section  of  the  act^ 
jurisdiction  is  given  to  a  justice  of  the  peace  and  jury  of  six  persons 
concurrent  with  the  Court  of  Quarter  Sessions.  The  defendant,  without 
hb  consent,  was  tried  before  such  justice  and  jury  and  convicted,  and 
was  sentenced  by  the  justice.  He  complains  that  he  has  been  deprived 
of  the  constitutional  guarantee, that  trial  by  jury  shall  be  as  heretofore, 
and  the  right  thereof  remain  inviolate," 

It  is  scarcely  necessary  to  remark,  that  a  trial  by  jury  means  a  jury 
of  twelve  men,  who  must  unanimously  concur  in  the  guilt  of  the  accused 
before  a  legal  conviction  can  be  had.  No  less« number  can  satisfy  the 
requirements  in  the  bill  of  rights. 

The  right  of  trial  by  jury,  as  it  existed  when  the  constitution  was 
adopted,  has  been  preserved — not  extended.  The  first  constitution, 
adopted  in  1776,  secured  the  right  in  similar  phrase,  and  with  like  efifjct 
as  in  that  of  1790,  amended  in  1838.  Then,  neither  usage  nor  ri^ht 
required  every  litigated  question  of  fact  to  be  submitted  to  a  jury.  Wo 
will  not  speak  of  the  various  civil  proceedings,  affecting  rights  of  prop- 
erty in  courts  of  equity  and  other  courts.  Summary  convictions  for  p3tty 
offences  have  been  had  for  centuries  in  England,  and  in  Pennsylvania 
since  her  settlement  By  virtue  of  the  undefined  police  power,  vagrants, 
a  very  comprehensive  term,  were  always  liable  to  summary  conviction. 
In  this  State,  a  man  may  be  charged  as  a  pickpocket,  or  professional 
thief,  and  arrested  in  church  or  other  public  place,  and  tried  befi)ra  a 
police  magistrate,  who  may  commit  him  to  prison  not  exceeding  ninety 
days.  As  honest  a  man,  or  as  great  a  rogue,  as  ever  entered  ehiirch  or 
theatre,  may  be  seized  and  summarily  convicted  and  sentenced  to  im- 
prisonment at  labor  for  three  months :  Byers  ei  al,  vs.  Commonwealth^  6 
Wr.  89.  The  Legislature  may  create  new  offences  and  prescribe  what 
mode  it  pleases  of  ascertaining  the  guilt  of  those  charged  with  them. 
The  act  of  April  14,  1851,  forbidding  the  sale  of  certain  liquors  on  the 
Sabbath  day  in  Allegheny  county,  under  a  penalty  to  be  impo<>ed  hv 
summary  conviction,  is  constitutional:  Van  Swartwo  y?^.  Commonwealih, 
12Har.  l31.  Authorities  need  not  be  multiplied.  Those  cited  show 
that  the  Legislature  has  the  undoubted  power  to  create  new  crime?,  pre- 
scribe new  penalties  with  new  modes  of  conviction,  and  to  extend  the 
application  of  many  old  laws,  under  the  police  power,  for  summary  jiro- 
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x^eedings.  The  right  of  trial  by  jury,  as  a  safeguard  of  the  citizen,  is 
sacred  as  to  all  offences  thus  tried  when  the  constitution  was  adopted ; 
but,  for  others,  it  seems  a  shadow,  not  substance. 

In  Van  Sunriow  vs.  ComimnweaUh,  supra,  Judge  Black  says :  "  The 
purpose  of  the  constitutiou  undoubtedly  was  to  preserve  the  jury  trial 
where  the  common  law  gave  it,  and  in  all  other  cases  to  let  the  Legisla- 
ture and  the  people  do  as  their  wisdom  and  experience  might  dictate." 
I  do  not  think  he  intended  to  apply  the  right  strictly  to  where  it  was 
given  by  the  common  law,  but  would  include  cases  where  the  right  had 
been  previously  enjoyed.  In  the  same  opinion,  he  remarks :  Every 
class  of  cases  triable  by  jury  in  1790  are  still  triable  in  no  other  way,  at 
least  this  statute  has  not  diminished  the  number  Summary  con- 
victions were  well  known  before  the  formation  of  the  constitution,  and 
they  are  not  expressly  or  impliedly  prohibited  by  that  instrument,  ex- 
cept in  so  &r  as  they  are  not  to  be  substituteti  for  a  jury  where  the 
latter  mode  of  trial  had  been  previously  established."  In  Byers  eL  al.  vs. 
Qmmonwealth,  supra,  it  is  said,  that  none  of  the  constitutions  contem- 
plated any  extension  of  the  right  beyond  the  limits  within  which  it  had 
been  enjoyed  previous  to  the  settlement  of  tlie  State  or  adoption  of  the 
constitution.  These  cases,  and  all  others  bearing  on  the  question,  which 
I  have  seen,  recognize  the  right  in  any  class  of  cases  wnere  it  existed 


cases  cited  as  to  a  statutonr  offence  to  which  the  right  then  existed,  but 
the  care  in  the  dida  give  them,  much  force,  especially  when  they  accord 
with  the  letter  and  spirit  of  the  bill  of  rights. 

In  the  Court  of  Appeals  of  New  York,  in  a  case  arising  under 
''An  act  for  the  prevention  of  intemperance,  pauperism  and  crime," 
passed  April  9,  1855,  it  was  held  that  the  proceeding  in  a  Court  of 
Special  Sessions,  authorized  by  the  said  act  for  the  trial  of  an  offender, 
was  unconstitutional  and  void,  on  the  ground  that  the  accused  was 
thereby  deprived  of  the  right  of  trial  by  jury.  'Justice  A.  S.  Johnson 
says :  We  find  that  from  1830,  at  least,  misdemeanors  by  violations 
of  the  excise  laws  were  not  triable  in  Courts  of  Special  Sessions  at  all, 
but  in  Courts  of  General  Sessions,  or  of  Oyer  and  Terminer^  which 
were  courts  prooeeding  according  to  the  course  of  the  common  law. 

....  It  does  not  at  all  affect  this  argument  say  at  an  earlier 
period  jury  trial  was  not  a  right  in  such  cases.  The  course  of  the  law 
IS  to  enlarge  private  right,  not  to  restrict  it.  When  jury  trial  was 
given  for  the  first  time  in  such  cases,  it  was  bestowed  because  the 
Legislature  desired  to  extend  its  protecting  influences,  and  when  after- 
wards the  new  constitution  was  adopte<i,  jury  trials  in  cases  where  it 
was  then  accustomed  received  the  sanction  and  protection  of  organic 
law.  Writings  are  to  be  construed  as  of  the  time  when  they  are  made, 
and  'heretofore,'  in  this  clause,  means  before  1846,  and  cannot,  to 
limit  its  meaning,  be  carried  back  to  1777,  and  confined  to  the  cases 
which  at  that  earlier  period  were  triable  by  jury.  The  act  provides 
that  offences  prosecuted  personally  against  the  offender,  and  for  which 
he  is  punishable  by  fine,  oy  forfeiture,  and  sometimes  by  imprisonment, 
shall  be  tried  by  any  one  of  the  numerous  inferior  ma^strates,  either 

without  a  jury  at  all,  or  a  jury  of  six  men  This  is  not  what  the 

constitution  meant  by  jury  trial.    That  must  be,  within  the  terms  of 


le  point  was  not  made  in  the 
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the  coDStitutioD,  a  jury  of  twelve  men.  The  whole  provision,  which 
was  made  only  with  a  view  to  this  kind  of  trial  (before  inferior  magis- 
trates), and  not  for  the  purpose  of  holding  the  offender  to  answer  ebe- 
where,  must  fall The  People  vs.  Taynbee,  2  Parker's  C.  C.  490. 

This  decision  of  a  neighboring  State,  upon  a  question  analogous  to 
the  one  now  pending,  is  entitled  to  great  weight.  The  Constitution  of 
New  York  was  adopted  in  1846,  and  the  court  held  that  its  guarantee 
of  a  jury  trial  included  statutory  offences  thus  triable  at  that  time, 
though  tnev  had  not  been  at  a  former  period,  and  were  offences  ud- 
known  to  the  common  law.  How  stood  the  law  prior  to  the  adoption 
of  the  Constitution  of  Pennsylvania?  Was  it  a  misdemeanor  to  sell 
liquor  without  a  license,  and  if  so,  how  triable?  Modifications  of 
the  law,  or  in  the  severity  of  the  penalty,  in  nowise  can  affect  the 
question. 

Selling  spirituous,  vinous  or  malt  liquors,  without  license,  was  not 
a  common  law  offence.  Under  the  old  English  statutes,  keeping  an 
ale-house  without  license  was  not  indictable,  for  thej  provided  that  the 
'prescribed  penalty  should  be  inflicted  upon  conviction  before  justices 
of  the  peace.  These  statutes  were  not  in  force  in  Pennsylvania,  nor  were 
they  imitated  in  the  mode  of  trial. 

The  act  of  1710,  1  Sm.  L.  73,  prohibited  keeping  a  dram-shop  with- 
out license  under  the  penalty  of  five  pounds.  By  a  supplement,  passed 
August  26,  1721,  1  Sra.  L.  127,  no  person,  without  license,  could  sell, 
or  barter  with,  or  deliver  any  rum,  wine,  etc.,  to  be  used  or  drank  on 
or  near  the  premises,  or  retail  or  sell  any  spirits  by  less  quantity  than 
«one  quart,  nor  any  wine  by  less  quantity  than  one  gallon,  nor  any  heer, 
ale  or  cider,  by  less  quantity  than  two  gallons,  under  like  penalty  as 
prescribed  by  the  act  of  1710.  By  the  act  of  19th  of  March,  1783,  if 
;any  person  sold  any  rum,  wine,  brandy,  or  other  spirits,  in  lees  quantity 
than  one  quart,  he  should  forfeit  and  pay  for  every  offence  the  penalty 
©f  ten  pounds.  Two  6f  these  acts  were  in  force  long  before  1776,  and 
the  other  before  1790.  Under  them  the  penalty  was  enforced  by  indict- 
ment. Upon  the  question  of  the  sufiiciency  of  an  indictment,'  in  1818, 
Justice  Duncan  said:  "This  form  of  indictment  having  prevailed  for 
eighty  years,  been  adopted  by  successive  attorney-generals,  the  provisions 
•of  the  several  acts  being  nearly,  if  not  altogether,  in  the  same  words, 
the  court  will  not  say  that  all  the  prosecutions  during  that  long  period 
of  time  are  erroneous ;  for  it  is  admitted  that  this  has  been  the  only 

form  The  only  remedy  is  by  indictment : "  Commonwealth  vs. 

Baird,  4  S.  &  R.  141.  The  colonial  legislature  prescribed  the  offence 
of  selling  intoxicating  beverages  without  license,  and  the  offender  xi9S 
punishable  only  by  indictment  and  conviction  by  a  jury.  So  stood 
the  law  before,  and  at  the  time,  the  constitution  was  adopted.  All 
persons  charged  with  selling  intoxicating  beverages  were  tried  by  jury. 
This  was  their  right  in  1776,  in  1790,  and  in  1838.  If  since  taken 
away  from  that  class  of  cases,  to  that  extent  the  right  does  not  remain 
as  it  did  before.  I  speak  of  the  specific  ofiTence  of  selling  liqnor  with- 
out license.  Other  onences  may  be  created,  as  selling  on  Sunday,  to 
men  when  intoxicated,  and  the  like,  in  which  there  would  be  no  rij^ht 
of  trial  by  jury.  Under  the  colonial  law,  at  one  time,  persons  guilty 
of  selling  to  minors  were  liable  to  a  penalty  inflicted  upon  summary 
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conviction  before  justices  of  the  peace.  Of  course,  in  such  a  case,  the 
right  does  not  exist,  and  the  Legislature -could*  now  cause  the  offence 
to  be  tried  in  the  same  way. 

In  all  the  supplements  and  changes  in  the  law  since  the  year  1710 
I  have  heard  of  none  which  attempted  to  deprive  the  accused  of  a 
jury  trial,  except  the  act  of  May  24, 1871,  and  never  was  the  penalty 
under  any  former  act  so  severe.  By  this  local  act,  the  minimum  for 
the  first  offence  is  a  fine  of  $100,  and  for  the  second  a  fine  of  $200 
and  imprisonment  for  ninety  days ;  the  maximum  is  in  the  discretion 
of  the  court,  or  a  justice  of  the  peace.  Below  the  ^ade  of  murder  of 
the  first  degree,  it  is  difficult  to  find  any  other  crime,  named  in  our 
statutes,  where  the  maximum  of  fine  or  imprisonment  is  not  fixed  by 
law.  Mercer  county  is  favored  with  a  singular  exception.  Fo  highly 
penal  a  misdemeanor  is  no  petty  offence.  As  we  have  Feen,  it  is  not  one 
created  since  the  adoption  of  the  constitution;  and  it  is  one  of  a  kind 
then  tried  by  jury.  The  only  quiestioh  here  is,  as  to  the  validity  of  that 
part  of  the  act  which  compels  the  accused,  against  his  will,  to  be  tried 
by  a  justice  of  the  peace  and  jury  of  six  persons.  For  this  misdemeanor, 
under  former  acts,  the  penalty  was  moaerate  and  certain,  or  confined 
within  certain  limits.  The  act  before  us  authorizes  fine  and  imprison- 
ment without  stint.  The  former  secured  to  those  charged  as  offenders 
a  trial  in  a  court  of  record  according  to  the  course  of  the  common  law 
— this  provides  that  the  accused  may  be  tried  before  a  court  not  of  record 
without  the  safeguard  of  a  jury  trial.  It  is  not  the  business  of  a  court 
to  judge  of  the  wisdom  or  policy  of  a  law ;  nor  of  the  propriety  of  a  pro- 
vision whereby  a  prosecutor  may  choose  the  justice  of  the  peace,  and 
the  neighborhood,  charge  a  person  with  violating  a  highly  penal  statute, 
and  compel  him  to  submit  to  a  summary  investigation.  But  it  is  neces- 
sary to  consider  what  the  law  was,  and  what  the  new  act  is,  that  we  may 
judge  of  its  validity.  No  act  of  assembly  can  be  pronounced  invalid 
Sy  any  court,  unless  it  clearly,  plainly  and  palpably  violates  the  con- 
satution.  I  cannot  hesitate,  nor  doubt,  in  concluding  that  so  much  of 
the  6th'  section  of  the  act  as  compels  a  defendant  to  be  tried  before  a 
justice  of  the  peace,  violates  the  guarantee,  **  that  trial  by  jury  shall  be 
as  heretofore,  and  the  right  thereof  remain  inviolate." 

To  avoid  any  misapprehension,  I  will  add  that  this  decision  does  not 
interfere  with  the  right  of  a  defendant  to  plead  guilty  before  the  justice, 
or  demand  a  trial  by  the  justice  and  a  jury  of  six  persons.  When  he 
does  so,  the  justice  will  proceed  in  like  manner  as  in  other  criminal 
cases  wherein  jurisdiction  has  been  given  to  justices  for  final  disposition 
at  the  reouest  of  the  defendant  But  when  the  defendant  refuses  to 
plead,  ana  refuses  a  trial  before  the  justice,  then  the  justice  will  hear  the 
case,  and,  if  cause  appear,  hold  him  to  answer  at  the  next  term  of  the 
Court  of  Quarter  Scions,  as  in  other  criminal  cases.  For  the  offence 
charged  against  Peter  Saal,  the  justice  may  yet  give  him  a  hearing,  and 
thereupon,  discharge,  hold  to  bail,  or,  in  default  of  bail,  commit  him 
for  trial  at  the  next  term  of  the  court 
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Court  of  (Tommoa  pitas  of  dd)tt|)lkiU  (rotmtn. 

[Leg.  Int,  VoL  30,  p.  185.] 

Abbury  F.  Mortimer  vs.  Bartholomew  O'Reaoan. 

By  virtue  of  the  proyiaions  of  the  act  of  assembly  of  20th  February,  1867,  the  alienee 
of  the  landlord  may  institute  proceedings  under  the  landlord  and  tenant's  act  of  De- 
cember 14,  1863,  to  recover  possession  of  the  demised  premises  made  by  the  land* 
lord  (the  original  lessor).  To  do  this,  attornment  in  this  8tate  is  not  necessary.  By 
the  sale  of  the  demised  premises  to  the  grantee,  and  assignment  of  the  lea^e  to  htm, 
the  law  infers  the  consent  of  the  tenant,  and  the  land  with  the  lease,  an<l  all  the 
rights  of  the  landlord,  pass  to  the  grantee  by  operation  of  law,  ancl  the  g^rautee  is 
within  the  provisions  of  the  act  of  6th  of  March,  1^72,  as  to  all  the  rights  and  privi- 
leges of  the  original  lessor  under  the  lease.  TUford  vs.  Firming,  14  P.  F.  S.  3J0^ 
follow^. 

Certiorari.  .  Opinbn  delivered  April  7,  1873,  by 

Walker,  J. — This  was  a  proceeding  before  a  justice  of  tlio  peaco 
under  the  act  of  the  14th  of  December,  1803  (P.  L.  1125,  Pnnlon's 
Dig.,  vol.  2,  p.  883,  pi.  20,  and  the  supplement  of  18G7  and  1872),  to 
obtain  possession  of  certain  demised  premises. 

The  complaint  sets  forth  that  the  plaintiff  is  the  owner  of  a  store  and 
dwelling-house,  with  the  appurtenances,  and  a  lot  of  gnmud,  situate  in 
Port  Carbon,  in  Schuylkill  county,  and  that  ho  dorivc<l  tlie  titlo  from 
Henry  C.  Gibson,  by  deeti  dated  November  1,  18G9;  that  on  February 
15,  1869,  the  said  Henry  C.  Gibson,  being  in  possession,  demisKKl  tlio 
premises  in  dispute  to  Bartholomew  O'l^gan,  the  defendant,  at  tho 
annual  rent  of  8250  for  one  year  and  one  and  one-half  mouths,  and  from 
year  to  year  thereafter ;  that  the  lease  has  terminated,  and  that  ho,  the 
plaintifi^,  is  desirous  to  have  and  repossess  the  premises  demised,  and  gave 
on  December  29,  1871,  three  months'  notice  to  the  deft^ndant  to  deliver 
up  possession  of  the  premises,  which  the  defendant  has  refused  to  do. 

The  proceedings  were  instituted  on  May  20,  1872,  and  the  justice, 
after  hearing  the  purtien,  finds  the  complaint  just  and  true  in  all  par- 
ticulars, and  enters  judgment  against  the  defendant  that  ho  deliver  the 
premises  to  the  plaintiff,  and  gives  judgment  for  $100  damages. 

The  defendant  has,  therefore,  removed  these  proceedings  into  this 
court  by  certiorari. 

At  one  time  it  was  supposed  that  the  act  of  18G3  applied  only  td 
landlords  who  had  demised  premises  to'  tenants,  and  that  tho  alienee  of 
such  landlord,  though  owner  of  the  preini:^,  could  not  proceed  to  dis- 
possess the  tenant  under  the  provisions  of  that  act,  for  to  render  tho  grant 
of  a  rent  effectual  the  common  law  required  the  consent  of  tlio  tenant^ 
and  this  consent  was  called  attornment:  4  Kent,  490. 

On  February  20,  1867  (Pardon's  Dig.,  vol.  2,  p.  883,  pi.  21),  a  sup- 
plement to  the  act  of  1863,  relative  to  landlords  and  tenant^,  was  passed 
oy  the  Legislature,  construing  the  act  to  apply  to  cases  in  whicli  the 
owner  or  owners  of  the  demised  premises  had  acquired  titl  ^  thereto  hy 
descent  or  purchase  from  the  original  lessor  or  lessors.  This  supple- 
ment was  intended  to  place  the  grantee  of  lands  in  tho  faroo  |)osition  as 
the  grantor  was  at  the  time  of  the  sale  in  rorfpect  to  tho  leasj  and  tho 
tenant 

The  construction  the  Supreme  Court  have  put  upon  the  act  of  186?, 
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in  TiUard  vs.  Flemng,  14  P.  F.  S.  300,  rendered  the  passage  of  the  act 
of  1867,  in  this  respect,  unnecessary,  for  they  held  "  That  the  statute  of 
4  Anne,  c.  16,  sec.  9,  making  all  grants  and  conveyances  of  the  remain- 
der and  reversion  good  and  effectual,  without  atUmiment  of  the  tenant^ 
was  in  force  in  Pennsylvania:"  Roberta'  Dig.  46.  (See  the  Report  of 
the  Judges  of  the  Supreme  Court  to  the  Legislature  in  1808,  as  to  what 
English  statutes  are  in  force  in  this  State :  3  Binney,  625.) 

Judge  Agnew,  in  TUford  ys,  Fleming,  says:  "To  prevent  difficulty, 
however,  the  act  of  February  20,  1867,  authorizes  the  owner  of  the 
premises  who  has  acquired  title  by  descent  or  purchase  from  the  original 
lessor,  to  proceed  uuder  the  act  of  Deoember  14,  1863,  and  the  act  of 
April  11,  1866,  and  its  supplements." 

But  the  act  of  March  6,  1872  (P.  L.  22,  Purdon  s  Digest,  vol.  2, 
p.  883),  declares  that  it  shall  be  unlaw^l  to  commence  or  prosecute 
any  proceedings  to  obtain  possession  of  any  lands  or  tenements  under 
the  provisious  of  the  act  of  December  14, 1863,  entitled  "An  act  relative 
to  landlords  and  tenants,  unless  such  proceedings  shall  be  founded  upon 
a  written  lease  or  contract  in  writing,  or  by  a  parol  agreement,  in  and 
by  which  the  relation  of  landlord  and  tenant  is  established  between  the 
parties,  and  a  certain  rent  reserved." 

The  complaint  and  transcript  of  the  justice,  as  exhibited,  show  that 
this  cause  is  embraced  within  the  provisions  of  the  acts  of  1863  and 
1867,  and  the  judgment  of  the  justice  must  be  affirmed,  unless  the  act 
of  March  6, 1872,  exempts  it  from  the  operation  of  the  anove-meutioned 
act  of  assembly. 

The  question  here  is,  was  there  a  written  or  parol  lease  of  the  prem- 
ises establishing  the  relationship  of  landlord  and  tenant  between  the 
parties,  with  rent  reserved  ? 

We  must  look  to  the  proceedings  to  ascertain  these  fiu^ts. 

There  is  some  difficulty  in  determining  whether  there  was  a  letting 
by  Mortimer  from  the  words  of  the  complaint,  which  are :  "And  the 
said  Asbury  F.  Mortimer  then  agreed  that  the  said  Bartholomew 
O'Reagan  might  continue  to  occupy  the  said  preniises  from  year  to  year 
at  the  annual  rent  of  ninety  dollars  for  it  is  argued  that  there  is  no 
averment  that  this  was  accepted  by  O'Reagan,  and  therefore  it  could 
not  be  a  leasing,  so  as  to  establish  the  relation  of  landlord  and  tenant 
The  language  docs  not  satisfactorily  show  a  leasing  of  the  premises  in 
the  sense  required  by  the  statute,  for  if  O'Reagan  claimed  by  another 
title,  connected  with  his  lessor's  title  (8  P.  F.  S.  137),  he  would  not 
acknowledge  the  ownership  of  Mortimer,  and  the  requirements  of  the 
act  would  not  apply. 

But  this  difficulty  is  obviated  by  the  first  part  of  the  complaint,  which 
clearly  and  distinctly  sets  forth  that  the  premises  were  demised  by  Henry 
0.  Gibson  to  Bartholomew  O'Reagan,  at  a  rent  reserved,  and  for  a 
stated  period,  thus  establishing  the  relationship  of  landlord  and  tenant 
between  Gibson  and  O'Reagan.  So  it  is  immaterial  whether  O'Reagan 
accepted  the  new  lease  from  Mortimer,  for  the  old  lease  of  Gibson  fixes 
his  tenancy  and  binds  him.  The  tenant  cannot  dispute  the  title  upon 
which  he  entered :  Holt  vs.  MaHin,  1  P.  F.  S.  499 ;  Bedford  vs.  KeUy, 
11  P.  F.  S.  491.  Thus  attornment  follows  assignment  of  the  landlord 
by  operation  of  law,  and  the  consent  of  the  tenant  is  unnecessary.  The 
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law  infers  consent,  per  Allison,  P.  J.,  Fleming  vs.  ISJ/ord,  7  Philada.  301. 
Under  the  act  of  1867,  and  the  decision  of  the  Supreme  Court,  in 
TUford  vs.  Fleming,  the  rdcOionship  of  landlerd  passes  to  the  alienee  of 
lands  without  attornment,  and  the  status  of  Mortimer  is  that  of  Gibson, 
and,  as  the  remedies  are  purely  civil,  this  act  should  be  liberally  inter- 
preted :  Snyder  vs.  Carfreg,  4  P.  F.  8.  90. 

The  record  in  this  case  shows  Gibson's  possession  of  the  premises,  a 
demise  by  him  to  O'Reagan  for  a  certain  term,  with  rent  reserved,  and 
notice  given  of  plaintiff's  desire  to  repossess  the  premises.  These  are 
the  essentials  to  sustain  the  Judgment :  McOinnis  vs.  Vernon,  17  P.  F.  8. 
149 ;  Oivens  vs.  Miller,  12  P.  F.  8. 133. 

There  is  no  doubt  that  Gibson  (had  he  instituted  these  proceedings 
before  he  sold),  as  landlord,  with  rent  reserved,  could  recover  against 
0*Keagan,  his  tenant,  under  the  &cts  presented.  And  as  Mortimer 
(under  the  act  of  1867)  stands  in  the  same  relation  to  the  defendant  as 
Gibson  did  to  the  defendant,  he  is,  we  think,  clearly  within  the  pro- 
visions of  the  act  of  1872,  requiring  a  lease,  with  rent  reserved,  and 
must  also  recover. 

Exceptions  dismissed  and  judgment  affirmed. 

[Leg.  Int,  Vol.  30,  p.  273.] 

Miners'  Trust  Company  Bank  vs.  James  Wren,  John  T.  Noble 
AND  Matthew  Rhoda. 

W..  N.  A  R.  formed  a  oopartnenhip  for  the  single  purpose  of  erecting  a  famace  fur 
tne  Emaus  Iron  Company.  They  borrowed  for  partnership  nnrposes  $15,000  fVoni 
the  Miners'  Trust  Company  Bank,  for  which  they  gave  their  joint  judgment  obliga- 
tion, and  also  deposited  with  the  bank  stock  of  the  Emaus  Iron  Company  as  colbt- 
eral  security.  Tne  partnership  was  dissolved  before  the  work  was  completed ,  and  a 
short  time  thereafter  W.  was  declared  a  bankrupt.  Ilis  assignee  in  bonkmptcr 
sold  his  real  estate,  at  which  time  notice  was  given  of  the  above  Judgment.  On  peti- 
tion presented  by  the  purchaser  for  a  rule  to  show  cause  why  the  Veal  estate  bound 
by  the  lien  of  said  Judgment,  including  that  of  N.  and  K.,  should  not  be  aoM  in  the 
proportion  or  in  the  succession^  that  the  owners  were  liable  to  contribute  to  the  pay- 
ment of  said  Judgment,  otherwise  on  the  payment  of  the  judgment,  that  the  Minen>* 
Trust  Company  Bank  might  be  compellea  to  assign  the  judgment  and  the  coIlat«»ii]s 
for  such  uses  as  the  court  might  direct. 

Ifeld :  1.  That  as  between  the  original  parties,  until  there  was  a  final  settlement  of 
the  partnership  business,  the  court  would  j)pt  subrogate  W.  to  the  rights  of  the 
plaintiff  in  the  judgment  notwiBistanding  the  agreement  of  N.  and  R.  to  pay  the 
partnership  debts,  itl>eing  alleged  that  the  partnership  transactions  were  unsettled, 
that  W.  was  a  debtor  to  N.  andR.  in  a  large  amount, and  that  the  consideration  for 
the  promise  of  N.  and  R.  to  pay  said  partnership  debts  had  failed.  2.  That  the 
purcnase  of  the  real  estate,  having  been  made  with  notice  of  the  judgment,  was  made 
subject  to  its  payment  by  the  purchaser,  and  that  he  had  no  claim  to  subrogation 
or  contribution. 

Rule  to  show  cause.    Opinion  delivered  bj 

Pershino,  p.  J. — ^The  material  fiicts  iu  this  case  are  as  follows: 
James  Wren,  John  T.  Noble,  and  Matthew  Rhoda,  in  July,  1870,  made 
an  agreement  by  which  they  became  partners,  under  the  firm-style  of 
James  Wren  &  Co.,  for  the  erection  of  a  furnace  for  the  Emaus  Iron 
Company,  and  for  no  otherpurpose.  Of  this  firm  Mr.  Wren  was  the 
treasurer.  The  interest  of  Wren  in  this  contract  was  the  one-half,  whilst 
Noble  and  Rhoda  jointly  held  the  other  half.  Before  the  w6rk  was 
completed,  viz.,  on  Uie  16th  of  October,  1871,  this  partnership  was  dis- 
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solved.  By  the  stipulatious  of  the  agreement  Noble  and  Rhoda  were  to 
pay  all  the  debts  due  by  the  firm  of  James  Wren  &  Co.  It  was  also 
agreed  that  the  agreement  dissolving  the  partnership  should  be  "a  final 
and  complete  settlement  of  the  aflairs  of  the  partnership  of  James  Wren 
&  Co.,  and  of  all  claims  and  demands  of  each  partner  upon  the  others, 
arising  out  of  the  said  partnership."  The  settlement  being  made,  as 
expressed  in  the  agreement,  "  with  the  underetanding  that  all  moneys 
and  stock  received  by  said  James  Wren,  as  treasurer  of  the  firm  of 
James  Wren  &  Co.,  have  been  applied  by  him  for  the  benefit  of  said 
firm,  and  any  mistake  or  error  in  that  particular  was  to  be  corrected, 
notwithstandmg  the  settlement."  This  was  followed  on  the  18th  of 
October,  1871,  by  the  receipt  of  Noble  and  Rhoda  to  James  Wren 
for  the  books,  papers,  cash  book,  receipts,  etc.,  of  the  firm  of  James 
Wren  &  Co.,  which,  the  receipt  states,  were  compared  and  found  to 
be  correct. 

On  the  25th  of  October,  1871,  James  Wren  was  adjudged  a  bankrupt. 

During  the  time  the  firm  of  James  Wren  &  Co.  was  in  existence, 
viz.,  on  July  7, 1871,  James  Wren,  John  T.  Noble  and  Matthew  Rhoda, 
gave  their  judgment  obligation  to  the  Miners'  Trust  Company  Bank  of 
Pottsville  for  the  sum  of  $15,000,  which  monev  was  borrowed  from  the 
bank  for  the  purposes  of  the  nartnership.  Upon  this,  iudgment  was 
entered  July  10, 1871,  in  the  Uommon  Pleas  of  Schuylkill  county,  to 
No.  206,  September  term,  1871,  the  obligation  having  one  year  to  run 
from  its  date.  At  the  time  this  money  was  borrowed  there  were  depos- 
ited with  the  Trust  Company  Bank,  as  collateral  securitv  for  the  pay- 
ment of  the  loan,  302  shares  of  the  stock  of  the  Emaus  Iron  Company, 
of  the  par  value  of  $50  per  share,  all  of  which  stock  was  issued  in  the 
name  of  James  Wren  &  Co.,  and  taken  bv  them  on  account  of  their 
contract  for  the  erection  of  the  furnace  for  that  company.  James  Wren 
testifies  that  this  judgment  was  one  of  the  partnership  debts  which 
Noble  and  Rhoda  agreed  to  pay,  and  that  upon  its  payment  by  them 
they  were  to  receive  the  stock  left  as  collateral  security.  Lewis  C. 
Dougherty,  assignee  in  bankruptcv,  on  the  23d  of  March,  1873,  sold 
three  lots  of  ground,  situate  in  rottsville,  as  the  pronerty  of  James 
Wren,  to  John  W.  Roseberry,  Esq.,  for  the  sum  of  ten  thousand  dollars 
($10,()00),  which  sale  was  confirmed  by  the  United  States  District  CouYt 
On  September  3, 1872,  Mr.  Roseberry  presented  his  petition  to  the  court, 
setting  forth  his  purchase  of  said  three  lots  of  ground  in  trust  for 
others;"  that  at  the  time  of  the  sale  by  the  assignee,  the  judgment  of  the 
Miners'  Trust  Company  Bank  was  a  lien  on  said  real  estate,  and  still 
was  at  the  date  of  the  petition  a  lien  on  said  real  estate,  as  also  a  Vim 
on  the  real  estate  of  Jonn  T.  Noble  and  Matthew  Rhoda ;  that  he  was 
informed  and  believed  that  Wren,  Noble  and  Rhoda  bad  given  or 
assigned  to  said  Trust  Company  Bank  151  shares  of  the  Emaus  Iron 
Company,  of  the  par  value  of  $15,100,  as  collateral  security  for  the 
judgment  held  by  said  bank ;  that  in  law  and  equity  the  real  estate  and 
collaterals  of  the  said  John  T.  Noble  and  Matthew  Rhoda  should  con- 
tribute their  proper  proportions  towards  the  discharge  of  said  judgment, 
and  praying  for  a  rule  on  said  Miners'  Trust  Company  Bank,  to  show 
cause  "  why  they  should  not  levy  upon  and  make  sale  of  the  said  real 
estate  and  collaterals  liable  to  execution  for  the  payment  of  said  judg- 
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ment,  in  the  proportion  in  which  the  properties  of  the  said  James  Wrea, 
Jolin  T.  Noble  and  Matthew  Rhoda  shall  in  law  or  equity  be  liable  to 
contribute  towards  the  discharge  of  the  said  judgment,  oUierwise  upou 
the  payment  of  such  judgment  to  assign  the  same  together  with  such 
collaterals  for  such  uses  as  the  court  may  direct" 

This  application  is  based  on  the  9th  section  of  the  act  22d  April, 
1856,  Purd.  Dig.  827,  pi.  40.  This  section  provides,  that  "whenever 
the  real  estate  of  several  persons  shall  be  subject  to  the  lien  of  any 
judgment  to  which  they  should  bjr  law  or  equity  contribute,  or  to  which 
0113  should  have  subrogation  i^inst  another  or  others,  it  shall  be  law- 
ful for  anyone  having  right  to  have  contribution  or  subrogation,  in  case 
of  payment,  upon  suggestion  by  affidavit  and  proof  of  the  facts  neces- 
sary to  estaolish  such  right,  to  obtain  a  rule  on  the  plaintiff,  to  show 
cause  why  he  should  not  levy  upon  and  make  sale  of  the  real  estate 
liable  for  the  payment  of  said  judgment,  in  the  proportion  or  in  the 
succession  in  which  the  properties  of  the  several  owners,  in  law  or 
equity,  be  liable  to  contribute  towards  the  dischar^  of  the  common 
iucumbrance,  otherwise  upon  the  payment  of  such  judgment,  to  assign 
tie  same  for  such  uses  as  the  court  may  direct;  and  the  court 
shall  have  power  to  direct  to  what  uses  the  said  judgment  shall  be 
assigned,"  etc. 

In  deciding  this  application,  we  can  assign  Mr.  Rosebcrry  no  better 
p  wition  than  that  occupied  by  James  Wren  at  the  date  of  the  sale  It 
must  be  remembered  that  the  judgment  held  bjr  ihe  Miners'  Trust  Com- 
p  iny  Bank  was  given  by  the  members  of  a  hrm,  for  money  borrowed 
f«>r  and  used  in  the  partnership  business,  as  is  shown  by  the  evidence. 
Each  partner  is  liable  to  pay  the  whole  of  the  paitnership  debts,  to  the 
hist  acre  and  the  last  shilling,  says  Lord  Bidon.  As  between  partners 
fh3re  can  be  neither  contribution  nor  subrogation.  Badli;  vs.  Brown- 
field,  8  H.  41,  is  a  case  in  point.  It  is  there  held  that  where  partners 
borrow  money  to  be  used  in  the  business  which  they  are  jointly  carry- 
ing on,  it  becomes  a  partnership  fund,  and  no  matter  how  they  stand 
on  the  security  given  to  the  lender,  they  are  accountable  to  one  another 
as  partners.  The  relation  of  principal  and  surety  has  no  place  between 
them.  It  is  not  the  law  that  a  pNartner,  after  pacing  a  partnership 
debt,  may  be  substituted  to  the  rights  of  a  creditor  against  his  co- 
partner. If  as  between  the  joint  debtors  themselves,  there  is  a  superior 
obligation  restin?  on  one  to  pay  the  debt,  the  other,  after  paying  i^  may 
use  the  creditors  security  to  obtain  reimbursement 

The  reason  why  subrogation  is  not  allowed  to  one  partner  as  against 
his  copartners,  or  to  one  merely  a  joint  debtor  as  a^nst  his  co-debtor, 
is  because  that  as  between  them  there  is  no  obli^tion  resting  upon  one 
superior  to  that  which  rests  upon  the  other:  MeVormiel^s  AiSninutratar 
vs.  Irwin,  11  Cas^,  111. 

By  the  terms  or  the  agreement  dissolving  the  partnership.  Noble  and 
Rhoda  agreed  to  pay  the  partnership  debts  of  James  Wren  A  Co.,  and 
thus  took  upon  themselves  the  superior  obligation,  the  efllect  of  which 
was  to  fix  themselves  as  principals  and  Wren  as  the  surety,  if  the  trans- 
actions between  them  stopped  at  this  point.  It  is  well  settled  that  a 
binding  agreement  by  whicn  one  copartner  or  co-contractor  assumes  the 
debt  or  agrees  to  bear  the  whole  burden  of  its  paymoit  in  discharge  of 
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the  rest,  will  give  rise  to  the  relation  of  principal  and  surety,  and  with 
it  to  the  right  of  subrogation  to  the  reraedies  of  the  creditor  on  the  one 
haiid,  and  to  that  of  discharge  on  the  other,  if  those  remedies  are  wrong- 
fully impaired  or  surrendered :  1  L.  E.  C.  Equity,  153.  But  the  right 
«>f  subrogation  or  of  contribution  is  subject  to  principles  of  law  which 
are  presented  by  the  testimony  taken  on  this  rule.  Where  the  original 
debt  springs  from  a  partnership  transaction,  there  can  be  no  substitution 
before  a  settlement  of  the  partnership  accounts,  clearly  evincing  that 
the  partner  whose  estate  has  been  taken  in  satisfaction  for  the  partnership 
debts,  in  defeat  of  his  individual  creditors,  was  not  indebted  to  his  fellow, 
and  that  no  countervailing  equities  existed  in  the  latter.  And  the  duty 
of  showing  this  devolves  on  the  party  claiming  to  be  substituted,  in  the 
clearest  mionner :  Sterling  vs.  Brightlnll,  5  W.  229 ;  Oearhart  vs.  Jordan,  1 
Jonee,  325.  If  the  surety  be  also  a  debtor,  he  has  no  claim  to  be  substi- 
tuted. It  has  been  repeatedly  held  that  care  must  be  taken  to  make  no 
order  of  substitution  or  subrogation  where  injustice  would  be  done  the 
plaintiff  or  other  parties  whose  interests  are  involved.  In  the  case  now 
Wore  us,  James  Wren  testifies  that  he  complied  with  the  conditions 
stated  in  the  agreement  for  the  dissolution  of  the  firm  of  James  Wren 
&  Co.',  and  that  there  has  been  a  final  settlement  of  the  partnership 
business.  In  flat  contradiction  of  this,  John  T.  Noble  tt*8tifies  that 
Mr.  Wren  has  not  complied  with  the  conditions  on  which  the  dissolu- 
tion was  to  be  a  settlement  of  their  partnership  transactions ;  that  he 
u  indebted  on  these  transactions  to  Noble  and  Rhoda  to  the  amount 
of  nine  thousand  dollars  ($9,000),  and  in  efiect,  that  the  consideration 
upon  which  Noble  and  Rhoda  agreed  to  pay  the  firm-debts  of  James 
Wren  &  Co.  has  failed.  Here  is  a  conflict  in  the  evidence  which  can- 
not be  decided  one  way  or  the  other  in  this  proceeding.  But  until  it 
was  settled,  if  James  Wren  himself  >Verc  making  this  application,  that 
the  joint  business  in  which  he  and  Noble  and  Rhoda  were  engaged 
has  been  settled,  and  that  he  (Wren)  was  not  indebted  as  alleged  in 
the  deposition  of  Noble,  it  is  clear  from  all  the  authorities,  that 
he.  could  demand  neither  contribution  nor  substitution.  To  allow 
either  might  be  to  destroy  countervailing  equities  existing  in  his  former 
partners. 

But  there  is  another  ground  which  we  think  fatal  to  this  applica- 
tion. Mr.  Roseberry  purchased  the  real  estate  of  James  Wren,  sub- 
ject to  the  judgment  of  the  Miners'  Trust  Company  Bank.  Assignees 
in  bankruptcy  take  the  property  of  the  bankrupt,  subject  to  the  liens 
legally  and  bona  fide  existing  as  against  him  :  James  on  Bankruptcy, 
43.  The  14th  section  of  the  bauKrupt  law  authorizes  the  assignee  to 
sell  the  real  estate  subject  to  a  mortgage,  lien  or  other  incumbrance. 
An  assignee  in  bankruptcy  succeeds  to  all  the  rights  and  interests  of 
the  bankrupt,  to  precisely  the  same  extent  that  the  bankrupt  himself 
had,  subject  to  and  affected  by  all  the  equities,  liens  and  incumbrances 
existing  against  them  in  the  hands  of  the  bankrupt,  and  the  same  rule 
applies  to  the  purchaser  at  assignee's  sale  of  the  bankrupt's  effects: 
Strong  vs.  Clawson,  5  Oilman,  346.  It  is  part  of  the  evidence  that  at 
the  sale  made  by  the  assignee  in  bankruptcy  of  Mr.  Wren,  verbal  and 
written  notice  was  given  of  the  existence  of  the  judgment  of  the  Miners* 
Trust  Company  Bank.    Mr.  Roseberry  acknowledges  it  to  be  a  sub- 
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sistiDg  lien  in  his  petition.  That  his  purchase  was  made  subject  to  this 
judgment  is  clear.  What,  then,  is  the  legal  position  of  the  purchaser? 
The  authorities  seem  to  answer  this  question  fully.  One  who  purchases 
subject  to  a  prior  mortgage  and  pays  it  off  does  no  more  than  his  duty. 
Taking  an  assignment  is  fruitless  for  the  purpose  of  collecting  the 
amount  from  the  mortgagor's  assigned  estate :  Cooley*s  Appeal^  1  Gr. 
401.  In  Hansell  vs.  Indz^  8  H.  284,  the  court  says :  the  laud  was  sold 
by  the  sheriff  charged  with  the  payment  of  the  mortgage.  How  would 
this  be  usually  and  naturally  understood?  Unquestionably  that  the 
purchaser  shall  dischar^  the  mortgage,  and  not  that  he  will  do  it  if 
the  mortgagor  should  fail  to  pay  his  bond.  On  this  account  the  land 
always  sells  for  at  least  the  measure  of  the  mortgage  debt  less  than  its 
value.  Hence  it  follows  that  the  purchaser  in  thus  buying  the  land, 
undertakes  the  duty  of  paying  the  mortgage,  not  personally,  but  so  far 
as  the  land  b  sufficient  for  that  purpose.  It  follows  also,  that  if  the 
obligor  pay  the  debt,  he  may  claim  subrogation  to  the  mortgage, 
else  the  purchaser  would  unjustly  hold  the  land  without  havinji^ 
paid  the  entire  consideration.  This  is  explicit.  Mr.  Roseberry 
has  virtually  retained  purchase-money  to  the  amount  of  this  judg- 
ment. In  paying  it  he  succeeds  to  no  right  of  contribution  or  substi- 
tution. He  stands  in  bo  better  attitude  than  if  he  had  bought  this 
real  estate  at  private  sale,  with  an  obligation  on  his  part  to  pay  the  liens 
against  it. 

Rule  discharged. 

John  W.  Ryon,  Lin  Bartholomew^  A.  W.  SchaUsk,  and  J.  W.  Roseberry^ 
EsQS.,  for  rule. 


William  B.  Wells,  Esq.,  and  WhUney  &  Wells,  for  Noble  and  Rhoda, 
Messrs.  Hughes  &  Farauhar,  for  Miners'  Trust  Company  Bank. 
John  W,  Bickel,  Esq.,  for  L.  C.  Dougherty,  the  assignee. 


A  Judgment  of  a  justice  of  the  peace  affimned  or  reversed  on  eertiontri  is  final,  and 
execution  can  issue  out  of  the  Court  of  Common  Pleas  for  the  debt,  interest  and 
costs,  vhen  affirmed,  and  for  the  costs  when  reversed,  under  the  act  of  1810. 

The  record  need  not  be  remitted  to  the  justice  except  where  the  proceedings  are  non 
prossed. 

Motion  to  set  aside  the  extension.  Opinion  delivered  by 
Walker,  J. — ^This  suit,  brought  before  a  justice  of  the  peace,  was 
removed  into  the  Common  Pleas  by  the  defendant  upon  a  writ  of 
certiorari.  After  argument,  the  judgment  of  the  justice  was  reversed  by 
the  court,  and  the  defendant  issued  execution  for  the  costs.  A  motion 
was  made  by  the  plaintiff  to  set  aside  the  writ  on  the  ground  that  no 
execution  can  be  issued  under  the  25th  section  of  the  act  of  20th  of 
March,  1810  (Purdon's  Digest,  vol.  1,  p.  608,  pi.  29),  until  the  final 
disposition  of  the  case  upon  a  second  trial  before  the  justice.  This  is  the 
sole  point. 

On  the  affirmance  or  reversal  of  a  judgment  removed  into  the  Com- 
mon Pleas  by  certiorari,  the  record  is  not  remitted  to  the  Justice  (as  in 
cases  of  writs  of  error  to  inferior  courts),  but  execution  issues  at  once 


[Leg.  Int.,  VoL  30,  p.  288.] 

Samuel  Long  vs,  John  Shelly. 
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from  the  Common  Pleas  for  the  debt,  interest  and  costs,  when  it  is 
fUffirmed ;  and  when  the  judgment  is  reversed,  for  costs  only,  vnihout 
referring  the  cause  again  to  the  justice :  Troubat  &  Haly's  Prac,  vol.  1, 
part  2,  p.  716;  liobbins  vs.  Whitman,  1  Dallas,  410;  SUvergood  vs. 
Starrick,  1  Watts,  632. 

This  is  the  invariable  rule,  with  the  exception  where  the  certiorari  is 
non  prossed,  in  which  case  the  record  must  be  remitted  to  the  justice  to 
be  proceeded  in,  for  the  non  pros,  is  not  final.  In  this  respect  there  is 
no  difference  between  certiorari  and  writs  of  error :  Welker  vs.  Welker, 
3  Pa.  Rep.  24  The  reversal  here,  however,  is  a  final  determination  of 
this  miL  See  act  20th  March,  1810,  section  22,  Furdon's  Digest,  vol.  1, 
p.  608,  pi.  27 ;  and  no  writ  of  error  can  issue  thereon :  Purdon's  Digest, 
608,  pi.  27 ;  7  Wright,  111.  And  it  is  in  the  nature  of  a  judgment  for 
defendant  for  the  amount  of  the  costs :  See  British  Statutes,  Roberts* 
Digest,  129,  and  Troubat  &  Haly,  vol.  1,  part  2,  p.  734.  The  act  of 
parliament  passed  in  the  4th  year  of  James  I.,  chapter  3,  gives  costs  to 
the  defendant  in  all  actions  brought  in  any  court  if  non  prossed,  or  judg- 
ment be  entered  for  defendant,  where  the  plaintiff,  if  successful,  would 
be  entitled  to  costs :  Roberts'  Digest  of  British  Statutes,  129  and  130. 
A  judgment  affirmed  on  certiorari  becomes  a  judgment  of  the  Common 
Pleas,  and  there  it  can  be  enforced :  Essler  vs.  Johnson,  1  Casey,  360. 
After  this,  if  the  plaintiff  desires  to  institute  another  suit  before  the  same 
or  another  justice  of  the  peace,  under  that  section  of  the  act  of  1810 
above  referred  t «,  and  shall  obtain  a  judgment  equal  to  or  greater  than 
this  present  judgment,  then  he  will  be  entitled  to  costs  under  the  act, 
and  these  co&t3  may  be  recovered  before  a  justice  of  the  peace  in  the 
same  manner  as  sums  of  a  similar  amount  are  recoverable. 

Motion  discharged. 

F.  W.  Bechtel,  Esq.,  for  plaintifl. 

George  D.  Haughawout,  Esq.,  for  the  defendant 

[Leg.  Int,  Vol.  30,  p.  290.] 
COMMONWKALTH  OF  PENNSYLVANIA  CX  rel.  Wm.  QuIRK  VS.  AnTHONY 

Lally. 

The  officers  of  the  borongh  of  Ashland  must  be  qualified  electors  of  the  borough,  and 
if  any  officer  during^hin  term  ceases  to  be  an  elector,  as  hj  removal  from  the  borough, 
he  also  ceases  to  be  one  of  its  officers. 

Opinion  delivered  by 

Pershing,  P.  J. — The  borough  of  Ashland  b  incorporated  under  the 
general  borough  law  of  1851.  The  18th  section  of  that  act  provides 
that  electors  only  shall  be  "eligible  to  borough  offices.''  The  same  act 
provides,  that  in  case  of  the  death,  resignation,  removal,  or  refusal  to 
serve,  of  any  one  elected  to  a  borough  office,  the  burgess  shall  issue  his 
precept  to  the  high  constable,  to  hold  an  election  to  supply  such  vacancy, 
giving  at  least  eight  days  notice,  by  six  advertisements,  set  up  in  the 
most  public  places  of  said  borough. 

J  On  the  6th  of  February,  1872,  an  act  was  passed  by  the  Legislature, 
by  which  "the  qualified  electors  of  the  borough  of  Ashland  are  author- 
ized and  required,  at  the  next  election  for  borough  officers  for  said 
borough,  and  annually  thereafter,  to  elect  one  person  as  borough  treas' 
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urer/'  who  (§  2),  before  entering  on  the  duties  of  his  office,  ''is  required 
to  take"  the  oath  or  affirmation  now  prescribed  in  the  case  of  borough 
officers  of  said  borough.  At  the  last  borough  election,  William  Quirk, 
the  relator,  was  elect^  to  the  office  of  treasurer,  being  at  that  time  an 
elector  of  the  borough  of  Ashland.  He  subsequently  removed  from  the 
borough,  and  did  not  take  the  oath' of  office  prescribed  by  law,  till  after 
his  removal.  Mr.  Quirk  claims  that  he  is  now  the  legally  qualified 
treasurer  of  Ashland  borough,  and  on  his  petition  a  writ  of  alternative 
mandamus  has  been  issued  to  Anthony  Laily,  the  collector  of  taxes  for 
said  borough,  commaudiug  him  to  pav  over  the  moneys  collected  by 
him  as  taxes,  to  the  said  William  Quirk,  or  to  show  cause  why  the  8ame 
should  not  be  paid  to  said  Win.  Quirk,  as  treasurer  of  said  borough. 

The  answer  of  the  respondent  substantially  is,  that  the  office  of 
borough  treasurer  cannot  be  held  by  one  who  is  not  an  elector  bf  the 
borough.  We  think  this  answer  is  correct.  We  are  of  the  opinion  that 
when  Quirk  removed  beyond  the  boundaries  of  the  borough,  he  no 
longer  had  any  legal  right  to  hold  the  office  of  borough  treasurer.  The 
distance  to  which  he  removed  can  have  no  bearing  on  the  question  of 
his  right  to  the  office.  If  he  can  live  in  the  adjoining  township,  and 
still  retain  the  office  of  treasurer  for  Ashland  borough,  his  removal  to  a 
distant  part  of  the  county,  or  to  some  other  section  of  the  State,  would 
not  deprive  him  of  his  rignt  to  enjoy  the  emoluments  of  the  office.  The 
peculiar  duties  of  this  office  require  that  the  officer  shall  be  easily  acces- 
sible. It  is  true,  as  stated  in  the  argument,  that  the  act  of  assembly 
making  the  treasurer  elective,  is  silent  as  to  where  that  officer  shall 
reside ;  but  this  act  must  be  construed  in  reference  to  the  general  borough 
law  under  which  Ashland  borough  exercises  corporate  powers.  It 
enlarges  the  number  of  officers  to  be  elected  by  a  popular  vote,  but  it 
does  not  repeal  the  provi:$ion  that  none  but  electors  shall  be  eligible  to 
borough  offices.  We  cannot  suppose  that  it  was  intended  to  except  the 
office  of  treasurer  from  the  general  rule.  A  construction  of  the  law 
which  would  allow  a  non-resident  to  be  elected  to  this  office,  or  allow 
one  to  hold  the  office,  who,  although  eligible  at  the  time  of  his  election, 
afteni^ard  became  a  non-resident  of  the  borough,  would  be  doing  vio- 
lence to  the  plain  intention  of  the  act  of  assembly,  as  well  injustice 
to  the  people  of  the  borough  of  Ashland.  Such  a  construction  must  be 
reached  by  the  use  of  positive  language,  and  not  by  the  silence  of  a 
statute  which  simply  increases  by  one  the  number  of  the  officers  of  the 
borough,  who  are  to  be  elected  by  a  vote  of  the  qualified  electors.  We 
think  that  a  vacancy  exists  in  the  office  of  the  treasurer  of  the  bi>rough 
of  Ashland,  and  that  the  general  law  under  which  the  borough  is  incor- 
porated, points  out  the  way  to  fill  it.  The  conclusion  to  which  we  have 
come  is,  that  an  officer  of  a  borough  must  be,  at  the  time  of  his  election, 
a  qualified  elector  of  the  borough  ;  and  if  at  any  time  during  the  term 
for  which  he  may  be  elected,  he,  by  his  voluntary  act,  ceases  to  be  an 
elector  of  the  borough,  by  the  same  act  he  also  ceases  to  be  one  of  its 
officers. 

It  is  ordered  that  the  alternative  mandamus  be  dismissed,  and  the 
respondent  have  his  costs. 
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[Leg.  Int,  VoL  30,  p.  812.] 

Lewis  C.  Dougherty,  Executor,  Samuel  J.  Pons,  Trustee,  w. 
Margaret  Murphy. 

It  is  too  late  to  amend  a  bill  in  equity,  after  bill,  answer,  replication,  reference  to 
master,  and  ei  ami  nation  of  witnesses. 

In  equity.  Opinion  delivered  September  3,  1873,  by 
Pershing,  P.  J. — In  this  case  there  has  been  a  bill,  answer,  replica- 
tion, and  reference  to  a  master,  by  whom  the  testimony  of  the  witnesses 
on  the  part  of  the  complainants  jias  been  taken.  It  is  now  proposed  to 
amend  the  eighth  paragraph  of  the  bill  by  striking  out  certain  words 
and  inserting  others  in  their  placa  Can  tnis  be  done  ?  The  50th  rule 
of  equity  practice  forbids  a  plaintiff  ftt>m  withdrawing  his  replication 
for  tne  purpose  of  amending  the  bill,  except  upon  an  order  of  a  law 
judge  or  the  court,  upon  notice  to  the  other  parties,  etc.,  and,  as  we 
understand  the  rule,  upon  proof  by  affidavit  that  the  matter  of  the  pro- 
posed amendment  could  not,  with  reasonable  diligence,  have  been  sooner 
mtroduced  into  the  bill.  The  ptaintiffi  have  not  offered  to  withdraw 
the  replication,  nor  is  it  claimed  that  the  reasonable  diligence  required 
by  the  rule  has  been  exercised.  The  amendment  proposed  consists  of 
matter  which  has  all  along  rested  in  the  knowledge  of  the  plaintifl&,  and 
the  defect  in  the  eighth  paragraph  in  complainants'  bill  was  indicated 
ill  the  opinion  of  the  court,  heretofore  filed  in  a  preliminary  sta^  of  this 
ca^e,  and  afterwards  in  the  answer  of  the  defendant  Anything  like 
reasonable  diligence  would  have  informed  the  complainants  of  the 
necessity  of  the  amendment  now  proposed,  before  the  replication  was 
filed,  and  the  appointment  of  a  master.  When  the  complainant  files  a 
replication  to  the  answer  after  he  is  apprised  of  the  necessity  of  an 
amendment  to  his  bill,  he  precludes  himself  from  making  such  amend- 
ment: 1  Smith's  Chan.  Pr.  299,  n. 

Cliancellor  Kent,  in  the  case  of  Thorn  vs.  Oermand^  4  Johns.  Ch.  R. 
363,  held  that  it  was  a  fatal  objection  to  a  motion  to  amend  that  a  single 
witness  had  been  examined  in  the  cause.  He  says :  ''After  replication 
filed,  the  bill  cannot  be  amended,  but  by  withdrawing  the  replication  ; 
and  the  materiality  of  the  amendment,  and  the  reason  for  its  not  being 
stated  before,  must  be  shown  satisfactorily  to  the  court  If  a  witness 
has  been  examined,  the  pleadings  cannot  be  altered  but  under  very 
special  circumstances,  except  to  add  parties." 

The  bill  cannot  properly  be  amended  when  the  parties  are  at  issue 
and  witnesses  have  been  examined :  Dan.  Ch.  Pr.  1654,  cited  in  Bright- 
ly's  Equity,  section  824.  The  affidavit  to  supjport  the  application  for 
amendment  must  set  forth  its  materiality,  and  that  it  could  not  with 
reasonable  diligence  have  been  introduced :  Smith's  Chan.  Pr.  290 ;  2 
Johns.  Ch.  R.  426.  No  such  affidavit  has  been  filed  in  connection  with 
this  application.  It  thus  appears  from  the  authorities  that  if  every  other 
obstacle  were  out  of  the  way,  the  fact  that  witnesses  have  been  exam- 
ined by  the  master  appointed  by  the  court  in  this  case  is  fatal  to  his 
motion. 

We  have  not  overlooked  the  act  of  20th  of  Mny,  1864,  the  second 
section  of  which  (Purdon's  Digest,  601,  pi.  71)  provides,  that  "in  all 
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proceedings  in  equity,  according  to  equity  forms,  the  several  District 
Courts  and  Courts  of  Common  Pleas  in  this  Commonwealth,  may  per- 
mit, at  their  discretion,  and  when  in  their  opinion  the  same  will  a^t 
the  merits  of  the  matter  in  controversy,  and  expedite  justice,  amend- 
ments to  be  made  in  bills,  answers,  pleas,  or  other  matters,  in  the  same 
manner  as  now  obtained  in  common  law  cases  and  practice,  etc" 
Without  discussing  the  extent  to  which  amendments  could  be  made 
under  the  statutes  in  existence  at  the  time  of  the  passage  of  this  act, 
we  are  of  the  opinion  that  no  one  of  them,  nor  all  together,  would  coYer 
the  amendment  which  complainants  now  ask  to  have  inserted  io  their 
bill.    Permission  to  amend  is  therefore  refused. 

[Leg.  Int,  Vol.  30,  p.  312.] 

Commonwealth  of  Pennsylvania  ex  reL  Daniel  Shepp  el  ai  «. 
Henry  Kepner,  Chief  Burgess  of  the  Borough  of  Tamaqua. 

The  burgess  of  a  borough  incorporated  under  the  general  borough  law  of  1851,  has  no 
right  to  act  as  a  meroher  of  the  town  council,  and  cannot  refuse  to  sign  ordiniDoes 
regularly  passed  by  the  town  council,  on  the  ground  that  he  was  not  present  as  a 
member  when  they  were  adopted. 

Rule  to  show  cause  why  a  peremptory  mandamus  should  not  issue. 
Opinion  delivered  September  3,  1873,  by 

Pershing,  P.  J. — Upon  the  petition  of  complainants  in  this  case, 
who  constitute  the  town  council  of  the  borough  of  Tamaqua,  the  court 
granted  a  rule  to  show  cause  why  a  peremptory  mandamus  should  not 
issue  to  the  respondent,  as  the  burgess  of  said  borough,  commanding 
him  to  sign  certain  ordinances,  passed  by  the  town  council,  and  which 
are  set  forth  at  length  in  complainants*  petition. 

The  respondent,  in  his  answer,  admits  that  he  refused  to  sign  the 
ordinances  mentioned  in  the  petition,  and  justifies  his  refusal  on  the 
several  grounds  that  the  legislative  power  of  said  borough  is  not  vested 
in  the  town  council  alone,  but  in  the  corporate  officers  of  said  borough, 
of  which  the  chief  burgess  is  the  principal ;  that  as  the  chief  burgess 
he  has  the  right  to  act  as  a  member  of  the  town  council,  and  to  preside 
over  its  deliberations;  and  that  in  no  other  way  can  he  be  certified, or 
have  legal  knowledge  of  what  ordinances,  etc.,  have  passed  that  body, 
and  avers  that  the  complainants  in  organizing  as  a  town  council  by  the 
election  of  one  of  their  own  number,  viz.,  Daniel  Shepp,  as  president, 
was  and  is  an  illegally  constituted  borough  council. 

The  petition  and  answer  raise  but  a  single  question,  viz.,  has  Henry 
S.  Kepner,  the  respondent,  as  burgess  of  the  borough  of  Tamaqua,  the 
right  to  act  as  a  member  and  president  of  the  town  council  of  said 
borough? 

The  boroujrh  of  Tamaqua  was  incorporated  by  the  act  of  8th  April, 
1833,  P.  L.  3r>6  the  13th  section  vested  "full  power  and  authority"  in 
the  town  council  to  make  and  enact  all  ordinances,  rules  and  rela- 
tions for  the  government  of  the  borough.  It  was  made  no  part  of  the 
duty  of  the  burgess  to  sign  these,  but  he  had  (§  15)  the  power  and  au- 
thority to  carry  them  into  effect  The  council  elected  its  own  president, 
and  it  is  conceded  that  under  that  charter,  the  burgess  was  not  a  mem- 
ber of  that  body.    On  application  made  for  that  purpose,  the  borough 
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of  Tamaqua  has  since  been  made  subject  to  the  act  of  April  3, 1851, 
entitled  ''An  act  regulating  boroughs/'  The  second  section  of  this 
act  provides  that  "the  powers  of  the  corporation  shall  be  vested  in  the 
corporate  officers  designated  in  the  charter,''  following  which  is  a  schedule 
of  these  powers.  It  is  contended  that  under  this  section  the  burgess  has 
a  right  to  preside  over  the  town  council,  as  a  member  of  it,  although  no- 


The  high  constable  is  a  corporate  officer,  designated  in  the  charter,  an<^l 
the  construction  of  this  section  contended  for  bj  respondent's  council, 
would  also  make  him  a  member  of  the  town  council  of  this  borough. 
Nothing  in  the  act  of  1851  specifically  enumerates  the  powers  of  the  town 
council  as  such,  but  the  5th  section  does  enumerate  the  powers,  and  the 
6th  section  the  duties  of  the  burgess,  and  in  neither  is  it  provided  that 
he  shall  have  the  right  to  act  as  a  member  of  the  town  council.  That 
which  might  otherwise  have  been  implied,  mlist  cease  in  view  of  what 
is  expressed  in  these  sections.  The  third  paragraph  of  the  6tli  section 
makes  it  the  duty  of  the  burgess  ''to  sign  the  several  by-laws,  rules, 
regulations  and  ordinances  adopted  after  they  shall  have  been  duly  and 
correctly  transcribed  by  the  secretary." 

The  complainants  in  their  petition  allege  that  the  ordinances  therein 
mentioned  and  set  forth,  were  duly  and  correctly  transcribed  by  the 
secretary  of  the  council,  and  signed  by  him  and  the  president  of  the 
town  council,  before  they  were  presented  to  the  burgess  for  his  signa- 
ture. Both  of  these  officers  discharged  their  duties  under  oath,  and  we 
cannot  presume  that  they  would  present  to  the  burgess  for  his  signature, 
ordinances  and  by-laws  which  were  not  correctly  transcribed,  nor  is  it 
claimed  by  the  respondent  that  this  has  been  done. 

As  this  is  purely  a  question  of  construction,  we  are  greatly  aided  by  a 
reference  to  two  acts  of  assembly,  the  one  passed  long  before  the  act  of 
1851,  the  other  long  since  the  act  of  April  1, 1834,  "to  provide  for  the 
incorporation  of  boroughs,"  does  not  require  the  burgess  to  sign  by-laws 
and  ordinances,  but  enacts  in  the  eightl)^ction,  that "  the  burgess  shall  be 
president  of  the  town  council,  and  shall  have  and  exercise  all  the  rights 
and  privileges  of  a  member  thereof."  The  omission  of  this  clause  from 
the  general  borough  act  of  April  3,  1851,  could  not  have  been  acci- 
dental. Looking  at  the  new  powers  vested  in,  and  the  duties  imposed  on 
the  burgess  of  a  borough  by  the  act  of  1851,  it  seems  clear  that  it  was  the 
legislative  intention  that  the  burgess  and  town  council  should  act  sep- 
arately from  each  other,  and  that  the  8th  section  of  the  act  of  1834  was 
swept  away  by  the  repealing  clause  of  the  general  borough  law  of  1851. 

The  other  act  to  which  we  have  referred  is  entitled  "  An  act  for  the 
further  r^ulation  of  boroughs,"  and  was  passed  June  2,  1871.  The 
second  section  enacts  that  "the  several  courts  of  the  Commonwealth 
having  jurisdiction  to  incorporate  boroughs,  may,  in  granting  an  in- 
corporation, or  upon  application  made  to  them  for  the  purpose,  fix  or 
change  the  charter  of  any  borough,  so  as  to  authorize  the  burgess  or 
chief  executive  officer  thereof,  to  serve  as  a  member  of  the  town  council, 
with  full  powers  of  such,  and  to  preside  at  the  meetings  thereof."  This 
applies,  as  will  be  seen  by  the  first  section,  to  boroughs  incorporated 
under  the  acts  of  1834  and  1851.  If  the  act  of  1851  authorizes  the 
burgess  of  a  borough  to  act  as  a  member  of  the  town  council,  and  to 


where  in  the  act  of  1851  is  this 


him  in  express  terms. 
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preside  over  it,  this  legislation,  so  far  at  least,  as  it  applies  to  boroughs 
incorporated  under  that  act,  is  not  only  twenty  years  behind  time,  but  is 
wholly  unnecessary.  As  a  legislative  construction  of  the  borough  law 
of  1851,  it  is  against  the  position  taken  by  the  respondent  in  this  pK  - 
ceeding.  We  hold  that  Henry  S.  Kepner  has  no  right  to  net  as  a 
member  of  the  town  council  of  Tamaqua  borough,  ny  virtue  of  iii^ 
election  as  burgess,  and  that  he  did  not  preside  over  that  body  when  the 
ordinances  to  which  he  refuses  his  signature  were  adopted  furuiishif 
him  no  sufficient  legal  excuse  for  refusing  to  sign  them. 
Rule  absolute. 

H.  B.  Glra^y  Esq.,  for  relator. 

Hughes  &  Farqxthar,  Esqs.,  for  the  respondent 

[Leg.  Int,  Vol.  30,  p.  330.] 
*  Daniel  Felty  vs,  William  UnLER  &  Jacob  Stein. 

An  act  of  assemblj  aathorizing  taxation  for  the  payment  of  boontles  previousljr  ptid 
is  constitutional. 

The  power  of  the  Legislature  to  tax  for  public  good  and  for  public  purposes  extends 
even  retrospectively  to  all  matters  not  penal,  not  in  violation  of  contracts,  and  not 
forbidden  by  the  constitution. 

In  eq\jiity.    Opinion  delivered  by 

Walker,  J. — This  was  a  bill  in  equity  praying  the  court  to  grant 
a  special  injunction  against  the  defendants  to  prevent  the  collection  of  a 
special  bounty  tax  of  3i  per  cent,  levied  by  the  school  board  of  Pine- 
grove  township  for  the  year  1865,  upon  the  complainant's  property. 

The  bill  sets  forth  that  the  complainant  is  the  owner  of  certain  real 
estate  in  West  Pinegrove  township  school  district,  and  is  now  charged 
with  its  ratable  proportion  of  tho  public  taxes  on  real  and  personal 
estate  in  said  township,  for  State,  county  and  township  purposes,  and  for 
school  purposes  he  is  charged  with  his  ratable  proportion  for  West 
Pinegrove  independent  school  district. 

That  the  school  directors  of  Pinegrove  township  have  levied  this 
special  bounty  tax  in  addition,  and  have  issued  their  duplicates  to  Jacob 
Stein,  who  is  proceeding  1  >  collect  the  same  and  make  a  levy  on  the 
personal  property  of  the  complainant,  and  that  the  president  of  the  board 
13  urging  the  collector  to  proceed  and  collect  said  tax. 

That  this  special  bounty  tax  is  unjust  and  ill^al,  and  that  the 
directors  have  no  power  or  authority  in  law  or  equity,  to  levy  or  collect 
the  same,  and  have  no  jurisdiction  in  the  independent  school  district  of 
West  Pinegrove,  where  the  complainant  resides.  He  therefore  asks  for 
equitable  relief  by  injunction,  etc. 

The  defendants  reply  to  this,  by  saying  that  under  the  act  of  assem- 
bly of  28d  March,  1865,  P.  L.,  page  593,  the  school  direictors  of  the 
several  school  districts  of  Pinegrove  township  are  authorized  to  levy 
and  collect  a  tax  in  addition  to  the  tax  now  authorized  by  law,  for  the 
purpose  of  paying  $8,000,  incurred  in  raising  bounties  for  volunteeff, 
under  the  call  of  the  President  of  the  United  States  in  1864  for 
60f),000  soldiers  to  fill  the  army. 

That  the  required  number  of  men  to  fill  the  quota  of  Pinegrove  town- 
ship could  not  be  obtained  without  payment  of  bounties  to  volunteerF, 
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and  that  it  was  determined  by  tlie  people  of  the  township,  in  publio 
meetings,  that  as  the  money  could  not  be  raised  by  private,  contribution, 
it  must  be  done  so  by  taxation — it  was  agreed  that  some  of  the  principal 
taxpayers  should  borrow  the  money,  which  was  accordingly  done,  and 
this  act  was  passed  to  refund  the  mouey  thus  obtained  in  good  foith. 
The  questions  now  raised  are — 

1 .  A8  to  the  power  of  the  directors  io  levv  this  tax, 

2.  As  to  the  constitutionality  of  the  ad  qf  1865, 

The  evidence  establishes  the  fact  that  this  tax  was  levied  by  consent 
of  a  majority  of  the  school  directors  of  Piuegrove  school  district,  and 
AVcst  Pinegrove  school  district  (forming  Pinecrove  township),  acting  as 
trustees  for  the  people  in  the  respective  school  district,  and  it  should  be 
sustained,  if  the  law  under  which  they  acted  is  not  unconstitutional. 
That  is  the  true  question.  It  has  been  repeatedly  sanctioned  by  the 
court  that,  under  our  present  constitution,,  the  power  of  the  Legislature 
to  impose  taxes  for  the  public  good,  and  for  public  purposes,  is  without 
limit,  and  may  be  extended  to  all  kinds  of  property.  (As  to  their  power 
to  pass  ex  post  facto  laws  with  reference  to  penal  offences  or  vested  rights* 
it  is  not  contended  for) :  See  Colder  vs.  B^M,  3  Dallas,  386. 

For  instance  the  L^pyslature  may  impose  taxes  for  educational  pur- 
poses in  maintaining  the  common  school  system,  whereby  one  man  is 
taxed  to  pay  for  the  education  of  the  children  of  other  parents:  Comr 
monweaUh  vs.  Hartmany  5  Harris,  118. 

To  make  an  act  of  assembly  void,  it  must  be  clearly  not  an  exercise 
of  legislative  authority,  or  else  be  forbidden  so  plainly,  as  to  leave  th^ 
case  free  from  all  doubt  The  power  of  the  Legislature  with  reference 
to  taxation  is  limited  only  by  their  own  discretion.  For  the  abuse  of  it, 
members  are  accountable  only  to  their  constituents:  Sharpless  vs.  Mayor 
of  JPhiladelphia,  9  Harris,  147.  Black,  C.  J.,  in  this  last  mentioned  case^ 
most  forcibly  says:  "We  can  declare  an  act  of  assembly  void,  only, 
when  it  violates  the  constitution  clearly,  palpably^  plaiTily,  and  in  such  m 
manner  as  to  leave  no  doubt,*'  or  hesitation  in  our  minds.  This  principfe 
is  asserted  by  judges  of  every  grade,  hoih  in  the  federal  and  Sta*e 
courts,  and  by  some  it  is  expressed  with  great  solemnity:  6  Cranch,  87; 
4"  I>alla3,  14;  3  S.  it  R.  178 ;  12  S.  &  R.  339 ;  4  Binney,  123. 

•*  EJquality  of  taxation  is  not  enforced  by  the  bill  of  rights :"  Kiv^ 
vs,  Shaw,  7  Harris,  258. 

**So  when  a  moral  obli^tion  exists,  the  Legislature  may  give  it  legal 
effect :"  lAjcoming  vs.  Union,  3  Harris,  166. 

A  law  that  is  unconstitutional  is  so  because  it  is  an  assumption  of 
power  not  legislative  in  its  nature,  or  because  it  is  inconsistent  >vith  some 
provision  of  the  federal  or  State  constitution :"  Commonwealth  vs.  Max- 
well, 3  Casey,  444. 

"  When  a  right  exists  and  no  remedy  to  enforce  it,  it  is  within  the 
constitutional  power  of  the  Legislature  to  provide  ono :"  The  Turnpike 
Company  vs.  The  Commonwealth,  2  Watt',  433. 

So  much  as  to  the  general  power  of  the  Legislature  to  impose  taxes. 

In  this  case  the  averments  in  the  answer  are,  that  the  school  districts 
were  unable  to  procure  the  requisite  number  of  volunteers  to  fill  the 
quota  to  avoid  the  draft,  and  that  the  citizens  held  a  public  meeting  and 
a^^reed  to  ask  the  Legislature  to  pass  an  act  to  enable  them  to  raise  the 
33 
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.  moDey  to  pay  bounties  to  yoluDteers  by  special  taxation.  And  that 
after  this  was  done  the  money  was  advanced  by  certain  citizens  on  the 
&ith  of  this  public  expression  of  sentiment,  and  with  the  understaudiog 
that  the  amount  so  advanced  should  be  refunded  to  them  when  the  law 
was  passed  and  the  money  collected.  The  money  was  then  advanceii 
for  that  purpose.  These  are  the  facts,  and  there  is  every  reason  why  we 
should  hold  this  law  operative  both  in  law  and  ecmity. 

These  views  are  confirmed  by  the  decision  of  Wetster  el  aL  vs.  Hade, 
2  P.  F.  S.  474,  which  is  a  case  in  question  where  the  bounties  were  fin>t 
paid  to  the  volunteers  to  avoid  the  draft  and  the  money  afterwards 
raised  by  taxation. 

It  is  there  ruled,  "That  the  power  of  the  Legislature  to  lay  taxes  for  the 
public  good  extends  even  retrospectively  to  aU  matters  not  penal,  vol  in 
Elation  of  contracts  and  not  forbidden  by  the  constitution,  and  can  act 
directly  on  individual  rights,  although  remote  and  indirect" 

Ift  Speer  vs.  ITie  School  Directors,  14  Wr.  150,  it  is  held  that  "a  tax 
law  is  to  be  considered  valid  unless  it  be  for  a  purpose  in  which  the 
community  taxed  has  palpably  no  interest,  and  when  it  is  apparent  that 
the  burden  is  imposed  for  the  benefit  of  others  than  the  public,  aud  lor 
another  than  the  public  interest. 

"It  is  a  matter  involving  the  public  welfare  and  interest  that  the 
•quota  of  troops,  called  for  from  a  municipal  district  under  an  impending 
and  unexecuted  draft,  should  be  filled  by  volunteers.  Hence  the  pay- 
ment of  bounties  to  volunteers  to  enable  a  borough  to  fill  its  quota  under 
^  call  for  troops  and  an  anticipated  draft  is  a  l^al  payment  as  for  a 
purpose  of  a  municipal  and  public  nature,  and  an  act  of  assembly 
autnorizing  the  borough  authorities  to  receive  money  for  such  purposes 
loans  and  taxation  is  constitutional.'' 

This  doctrine  is  aflfirmed  in  Ahl  vs.  Gleim,  2  P.  F.  Smith,  432.  The 
same  doctrine  is  held  in  Morgan  vs.  Commonwealth,  6  P.  F.  S.  456.  (See 
also  Booth  vs.  Woodbury,  32  Conn.,  118  per  Butler,  J.)  In  Cunningham 
vs.  Mitchell,  17  P.  F.  S.  78,  it  is  decided  that  "when  acts  of  aseerably 
gave  authority  to  school  directors  to  levy  taxes  to  pay  bounties  to  volun- 
teers (and  having  jurisdiction  of  the  subject-matter),  their  warrant  to 
the  collector  wasliis  justification,  even  though  the  previous  proceedings 
were  irregular.  These  decisions  are  conclusive  on  this  subject.  The 
injunction  is,  therefore,  reftised,  and  the  bill  dismissed  at  the  costs  of  the 
plaintifil 

Messrs.  William  ij.  Smith  and  B.  W.  Oumming,  for  plaintiff. 
John  Bannan,  Fl  W.  Hughes,  T.  R.  Bannan,  and  JT  W.  Ryon,  Eeqs., 
for  defendants. 

[Leg.  Int.,  Vol.  30,  p.  352.] 

EiiiLY  T.  EcHERT  et  al.  vs,  Valentine  Febst  et  aL 

Cbtting  timber  on  the  land  of  another,  witliont  color  of  title,  is  deetmctiTe  to  the  free- 
hold, and  may  be  denominated  dettructive  tretpau. 

Equity  will  enjoin  against  the  commission  of  such  acts,  when  the  party  is  iosolTeot, 
and  where  it  is  necessary  to  preyent  a  multiplicity  of  suits. 

In  equity.    Opinion  delivered  October  23, 1873,  by 

Walkeb,  J.— This  bill  in  equity  sets  forth  that  the  complainants 
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are  the  owners  of  115  acres  of  timber  land,  with  allowance,  situate  in 
Pioegrove  township,  Schuylkill  county.  That  the  defendants  are  the 
owners  of  the  adjoining  land,  and  are  knowingly  and  wilfully  engaged 
in  cutting  down  and  removing  the  timber  trees  from  the  land  of  the 
complainants.  That  said  land  is  only  valuable  and  useful  for  the 
timber.  That  the  defendants  are  persons  of  insufficient  means  to  answer 
in  damages,  for  the  injury  already  done  and  which  they  are  still  doing, 
and  that  a  judgment  agamst  them  would  be  entirely  iruitless. 

Upon  the  presentation  of  this  bill  at  chamber,  a  preliminary 
injunction  issued,  and  the  court  fixed  the  25th  of  July,  1873,  for  the 
hearing,  which  was  continued  to  suit  the  defendants  until  the  23d  of 
September,  1873,  at  which  time  it  was  ably  argued  by  counsel.  The 
affidavits  read  support  these  facts. 

The  question  now  is,  whether  upon  these  facts,  the  injunction  shall 
remain. 

The  writ  of  injunction  is  a  high  prerogative,  to  be  exercised  with 
great  caution,  and  only  for  the  prevention  of  irreparable  injury,  and 
where  no  legal  adequate  remedy  exists :  New  Bodon  O.  &  Sf.  Oo,  vs. 
ITie  PoUsville  Waier  Co.,  4  P.  F.  8. 164 ;  Oark^s  Appeal,  12  P.  F.  S.  447. 

If  neither  of  these  exist,  a  court  of  chancery  will  not  interfere,  but 
will  turn  the  party  over  to  his  action  at  law  for  his  redress. 

''Whether  the  injury  complained  of  be  irreparable  or  not, is  a  con- 
clusion of  law  for  the  chancellor  from  the  peculiar  circumstances : " 
Hilliard  on  Injunctions,  350,  sec.  3.  And  the  facts  that  show  the  nature 
of  the  irreparaole  injury  must  appear  in  the  bill ;  a  mere  eeneral  averment 
is  not  enough :  Chesapeake  ana  Ohio  Co,  vs.  Younff,  3  Md.  480 ;  Adams' 
Equity,  210,  and  notes.  And  what  is  meant  by  '^irreparable  damage  or 
mvtchief,*'  is  defined  by  the  Supreme  Court  in  Commonwealth  vs.  JHtts- 
burgh  and  Connellsville  Railroad  Co,,  12  Harris,  159.  Nor  will  the  relief 
be  withheld  because  the  bill  omits  to  charge  the  injury  as  irreparable,  if 
sufficient  facts  are  alleged  to  satisfy  the  court  that  such  b  the  case: 
Davis  vs.  Reed,  14  Md.  152 ;  Hi^h  on  Injunctions,  464. 

On  the  part  of  the  defendants  it  is  contended : 

1.  That  the  damage  complained  of  is  not  irreparable. 

2.  That  an  adequate  remedy  exists  at  law. 

3.  That  injunctions  to  prevent  waste  only  lie  at  the  instance  of  the 
remainder-man,  mortgagee,  or  one  having  the  ultimate  interest  in  the 
land. 

4.  That  injunction  is  not  the  remedy  for  a  criminal  act. 

1.  An  injury  is  irreparable  where  it  is  not  susceptible  of  any  adequate 
compensation  in  damages,  or  where  from  its  continuance  a  permanent 
mischief  must  occasion  a  constantly  recurring  grievance,  which  cannot 
be  otherwise  prevented :  Hilliard  on  Injunctions,  25,  §  31.  The  bill 
sets  forth  and  the  affidavits  support  it,  that  the  land  is  only  valuable 
for  the  timber,  which  the  defendants  are  cutting  down  and  carrying 
away.  The  timber  is  a  part  of  the  real  estate  (9  Wr.  121),  and  every 
tree  cut  diminishes  the  value  of  the  land.  It  is  also  alleged  that  the 
defendants  are  insolvent  If  they  be  insolvent,  and  are  allowed  to  take 
the  timber  away,  the  conclusion  of  law  necessarily  follows  that  the 
dama^  to  the  plaintiffs  is  not  susceptible  of  adequate  compensation,  and 
the  injury  irreparable. 
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2.  Is  there  au  adequate  legal  remedy  ?  An  action  of  trespass  can 
be  sustaiued  for  every  renewed  cutting.  This  would  increase  litigation^ 
and  would  be  insufficient  to  prevent  the  wrong  complained  of.  This 
appears  to  be  the  only  proper  remedy  of  the  complainants. 

3.  That  an  injunction  to  prevent  waste  is  the  usual  remedy  of  the 
remainder-man,  mortgagee,  and  oue  having  the  ultimate  inter^t  in  the 
land  (Hilliard  on  Injunctions,  853,  §  3;  2  Blackstone's  Com.  281),  yet 
injunctions  to  prevent  dettnwbine  ireqxus  have  of  late  years  obtained, 
especially  where  there  have  been  repeated  acts  and  trespasses :  ConUcn 
vs.  White,  3  Atkyns,  21 ;  SdieM  Appeal,  11  Casey,  88 ;  StewaH  and  Foit^ 
Appeal,  eF.F.  8.  m. 

The  interference  of  equity  in  cases  of  waste  is  a  wholesome  jurisdic- 
tion to  be  liberally  exercised  in  the  prevention  of  irreparable  injurj, 
and  depends  on  much  latitude  of  discretion  in  the  court:  Kane  vs.  Van- 
derburgh, 1  Johns.  Ch.  11 ;  Hilliard  on  Injunctions,  852.  That  injunctions 
may  issue  to  restrain  tresfyaases,  undet  color  of  ri^lit,  seems  to  be  at 
length  settled:  Mitchell  vs.  Dors,  6  Vesey,  147;  Tw&rt  vs.  TwaH,  16 
Vesey,  1^0;  E%rl  of  Coufper  vs.  Bjker,  17  Vesey,  128 ;  Thomas  vs.  Oak- 
ley, 18  Vesey,  186;  Gourthopeya.  Mapplesden,  10  Vesey,  291 ;  Hanson  vs. 
Gardiner,  7  Vesey,  309 ;  Narih  Union  Railway  vs.  The  Bolton  <fe  PregUm 
Railway  Company,  3  Railway  and  Canal  Cases  (Carrow  &  Oliver),  345u 

The  destruction  of  timber  on  complainant's  land,  where  such  ti;nber 
is  necessary  for  the  use  and  enjoyment  of  property,  is  enjoined  in  Mary- 
land :  Davis  vs.  Reed,  14  Md.  152 ;  High  on  Injunctions,  §  464.  In 
Connecticut,  where  the  title  is  unquestionable,  relief  as  against  a  tres- 
passer without  color  of  ri^ht  will  be  granted :  FalU  et  aL  vs.  Tibbetts,  31 
Conn.  165.  Equity  will  interfere  to  ]mvent  destruction  to  inheritanoe 
even  though  both  title  and  possession  are  in  dispute:  Cornelius  vs.  Posi^ 
1  Stockt  196;  Spear  vs.  Cutter,  5  Barb.  483.  Chancery  does  not  treat 
questions*  of  destructive  damage  now  exactly  as  it  did  forty  or  fifty  years 
ago:  Haigh  vs.  Ja^gar,  2  Coll.  234  (33  Eng.  Ch.  Rep.)  The  change 
has  been  marked  smce  the  FUunang  Case,  reported  in  7  Vesey,  808. 

4.  There  is  a  difference  between  an  injunction  to  prevent  waste  and 
one  to  prevent  a  trespass.  The  law  is  settled  that  for  a  criminal  act  an 
injunction  will  not  be  granted:  Hilliard  on  Injunctions,  2,  §  1 ;  Jdayor 
vs.  Thorne,  7  Paige,  264.  Unless  the  trespasser  be  insolvent,  or  the 
injury  irreparable  and  destructive  to  the  piaintifT s  estate,  and  such  as 
calls  for  immediate  relief:  Morse  vs.  Massini,  10  Min.  590;  Hilliard  on 
Injunctions,  345,  §  1.  These  objections  are  therefore  not  sustained  under 
the  authorities  cited. 

The  complainants  urge  that  as  these  repeated  trespasses  to  their  free- 
hold, denominated  dc8<n4C<iw trespass,  can  only  be  prevented  by  injunction, 
and  that  the  insolvency  of  the  defendants  they  urge  is  a  legal  ground 
for  the  writ.  Destructive  trespass  is  defined  to  he  damage  amount- 
ing to  destruction  to  the  inheritance  done  by  a  stranger,  whose  posses- 
sion or  entry  is  unlawful  (Adams*  Equity,  209),  and  it  is  a  more  appro- 
priate term  in  the  present  case  than  waste.  Trespass  upon  real  estate 
m  Crochford  Y9,  Alexander,  15  Vesey,  138,  the  lord  chancellor  terms 
"  destruction."  In  Smith  vs.  Collyer,  8  Vesey,  90,  Lord  Eldon  remarked, 
"  it  was  always  surprising  to  him,  ihat  the  jurisdiction  by  injunction 
was  taken  so  freely  in  waste^  and  not  in  trespass,  for  there  is  a  writ  at 
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eommon  law  after  action  to  restrain  Vfotte,  but  a  ire»pas$  after  one  actum 
may  be  repeated^*  It  does  seem  to  me  that  when  irreparable  damage* 
must  ensue,  there  is  more  reason  for  granting  an  injunction  to  prevent 
destructive  trespass,  than  to  prevent  waste,  ibr  the  reason  of  the  com- 
mon law  remedy  after  action. 

In  case  of  insolvency  an  injunction  will  be  granted.  60  when  it  is 
to  prevent  waste  and  avoid  multiplieitj  of  suits:  ^ear  vs.  Cutter^  5 
Barb.  487 ;  Hilliard  on  Injunction,  355,  §  4,  per  Paige,  J.;  see  Chief 
Justice  Wright's  opinion  in  CoH)lee  vs.  Shaw^  2  Clarke  (Iowa),  496;  see, 
also,  Hawley  vs.  Clowes,  2  Johns.  Ch.  122 ;  Hart  vs.  Mayor,  3  Puige,  213 ; 
Winnipissiogee  Lake  Company  vs.  Worster,  9  Foster  N.  H.  440 ;  James 
va.  IHxon,  20  Mo.  79 ;  Shipley  ym.  Bitter,  7  Md.  408 ;  Cobb  vs.  Smith,  16 
Wis.  661 ;  2  Story's  Equity  Jur.,  §  925,  et  seq.;  Adams'  Equity,  210. 
80  an  injunction  was  granted  when  the  defendant  was  a  pauper,  although 
a  legal  remedy  existed:  Hodmn  vs.  Duer,  2  Jurist,  1014. 

ll)rd  Hardwicke  held  as  early  as  1743,  that  every  trespass  is  not  a 
foundation  for  an  injunction,  but  repeated  trespasses  become  a  nuisance 
and  may  be  restrained :  CouUon  vs.  White,  8  Atk.  20.  For  such  injury 
is  not  reparable  in  an  action  for  daiiiages,  besides  that  it  would  be 
required  to  be  followed  up  by  a  sucoeHive  action.  "This,"  Judge 
Sharswood  says,  "  w  a  toell-rtcogniied  duUneOon,"  Maason^s  Appeal,  20 
P.  F.  8.  30. 

The  13th  section  of  the  act  of  assembly  of  16th  June,  1836  (Purdon's 
Digest,  591),  which  extends  the  jurisdiction  of  equity  to  the  prevention 
or  restraint  of  acts  contrary  to  law  and  prejudicial  to  the  interests  of  the 
community  or  the  riahts  of  individuals,**  applies  to  waste  by  cutting  down 
and  removing  timber :  Denny  vs.  Brunson,  5  C.  382.  (See  act  14th 
February,  1857,  pL  39,  Purdon's  Digest,  592,  pi.  8,  extending  equity 
powers  to  the  State  in  general.) 

When  trespasses  are  ctmstantly  recurring  and  threatened  to  be  con- 
tinued, they  may  be  redressed  by  injunction.  Stewart  and  Folt£s  Appeal, 
6  P.  F.  8.  413.  See  also  in  Smith  and  Fleelis  Appeal,  19  P.  F.  8.  479, 
before  cited.  Judge  Williams  decided  that  cutting  down  timber  to  the 
injury  of  the  inheritance,  being  waste,  may  be  restrained  in  equity. 

Chancellor  Kent  held  that  injunctions  will  be  granted  to  prevent  ires- 
pass  as  well  as  to  stay  waste,  where  the  mischief  will  be  irreparable,  and 
to  prevent  a  multitude  of  suits.  LimngsUn%  vs.  Livingston^  6  Johns. 
Ch.  497;  Watson  vs.  Hunter,  5  Johns.  Ch.  169. 

Judge  Pai^e,  in  Spear  vs.  Cutter,  5  Barb.  486,  remarks,  ^that  courts 
of  equity  origmally  declined  to  interfere  by  restraining  waste  or  trespass 
where  the  right  was  doubtful  or  the  defendant  was  in  possession,  claim- 
ing by  an  adverse  title  (4  Johns.  Ch.  22 ;  and  Stonr's  Eq.  Jurisprud., 
§  918),  but  such  courts  have  gradually  enlarged  their  jurisdiction  in 
such  cases,  and  now  they  ioterrcre  to  prevent  injury  to  land  where  the 
title  is  in  dispute  and  the  right  is  doubtful,  if  the  waste  or  trespass  will 
be  attended  by  irreparable  mischief,  or  if,  from  their  responsibility  to 
the  defendant,  or  otherwise,  the  plaintiff  cannot  obtain  relief  at  law ; 
and  to  sustain  this  position  he  cites  Hart  vs.  Mayor,  3  Paige,  214 ;  Win- 
ship  vs.  Pitts,  3  Paige,  261 ;  2  Johns.  Ch.  122.  "Trespaj«s,"  says  Mr. 
Justice  Baldwin  in  the  case  of  Bonaparte  vs.  T%e  Camden  &  Amboy 
BaUroad  Company ^  1  Baldwin,  205j,  "ia  destruction  in  the  eye  of  the  law 
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vshen  there  is  no  privity  of  edate ;  it  (equity)  prevents  its  repetition  or  eontif^ 
nance, protects  the  rightr--arrests  the  injury  and  prevents  the  wrong  ;  this  is  « 
more  beneficial  and  complete  remedy  than  the  law  can  give,  and,  there- 
fore, the  proper  one  for  a  court  of  equity  to  administer :  9  Wheat.  842; 
1  Ves.  189 ;  2  Johns.  Ch.  122. 

The  decisions  of  the  different  States  on  this  question  are  not  in  all 
respects  uniform  (see  Stevens  vs.  Beekman,  1  Johns.  Ch.  318,  and  others), 
but  from  the  current  of  authorities,  English  and  American,  we  may 
safely  conclude  that  equity  will  not  lend  its  aid  to  restrain  a  criminal 
or  penal  offence. 

!But  where  the  trespass  is  destructive  to  the  real  estate  amounting  to 
irreparable  injury ;  when  there  is  no  adequate  legal  remedy ;  when  the 
title  in  the  plaintiff  to  the  land  is  complete  and  uie  wrongdoer  is  insol- 
vent ;  when  it  is  to  prevent  waste  to  the  inheritance,  and  when  a  multi* 
plicity  of  suits  must  be  the  result  of  legal  proceedings ;  in  all  such  cases 
equity  will  enjoin  to  })revent  the  injury  complaint  of.    It  is  erident, 
from  the  iacts,  that  this  case  falls  within  the  adjudged  cases,  and  that 
the  plaintiffs  are  entitled  to  equitable  relief.  Even  if  the  offence  of  cutting 
timber  had  not  been  passed  upon,  and  the  remedy  by  injunction  clearly 
and  repeatedly  decidcKl  by  our  own  courts,  and  the  courts  of  the  several 
States,  i  should  still  be  inclined  to  grant  the  relief  prayed  for ;  for  no  vested 
right  of  the  defendant  b  determined  in  this  application,  and  no  injury 
c&n  result  from  their  ceasing  to  cut  timber  for  the  present,  until  the  title 
is  established,  for,  as  has  been  said  by  a  distinguished  writer  unou  equity 
jurisprudence  (Willard  Eq.  Juris.  408),  *'the  extent  to  Mchieh  the  junsdio- 
tion  may  be  carried  is  not  marked  cut  by  any  adjudged  case,  and  from  the 
nature  of  things  it  must  forever  remain  unddined**    Hilliard  on  Inj.  17, 
§  13.    Under  the  English  practice,  with  which  we  are  gradually  assim- 
ilating, the  powerful  aid  of  equity  may  be  invoked  to  redress  the  variety 
of  recurring  acts  and  never  ending  grievances  of  roankind,  where  the 
object  is  the  prevention  of  irreparable  daroages,  and  where  no  l^al 
remedy  exists.    If  it  were  not  so,  it  would  be  no  more  efficient  than 
law,  which,  by  reason  of  its  universality,  has  long  since  been  found 
deficient  and  unef^ual  to  the  full  and  complete  administration  of  justice. 

And  now,  to  wit :  October  20, 1873,  it  is,  therefore,  ordered,  adjudged, 
and  decreed,  that  the  special  iniunction  issued  in  this  case,  prohibiting 
the  defendants  from  cutting  timber  on  the  land  of  complainants,  remain 
until  further  ordered. 

Oeorge  i2.  Kaercher  and  R,  L.  Ashkurst^  Esqs.,  for  plaintiff. 

Messrs.  Hughes  &  Farquhar,  for  defendants. 

[Leg.  Int,  Vol.  30,  p.  S81.] 

Commonwealth  ex  reL  Henry  S.  Kepner  vs.  Daniel  8hefp. 

1.  The  ehief  burgem  of  a  borough  has  the  right  to  take  proceedinn  in  the  nature  i/a 

quo  warranto  to  oust  a  councilman  under  the  act  of  1860,  for  i>eing  interested  in 
a  contract  for  furnishing  maierials  to  said  borough.  He  has  a  sufficient  interest 
to  make  him  a  competent  relator. 

2.  A  member  of  a  town  council,  who  is  charged  in  a  suggestion  in  the  nature  of  a  q/uo 

foarrantOf  with  having  an  interest  in  a  contract  ror  furnishing  supplies  to  the 
borough  of  which  he  is  an  officer,  must,  in  his  plea,  disclaim  or  justify.  If  the 
plea  contain  nothing  of  substance,  if  no  material  issue  could  be  £>rmed  upon  it, 
judgment  will  be  given  upon  the  record,  as  if  the  bad  plea  had  no  existence. 
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Quo  vxtrranUK    Opinion  delivered  by 

Pebshinq,  p.  J. — ^This  is  a  quo  warranto  prosecuted  by  the  Com- 
monwealth at  the  relation  of  Henry  8.  Kepner,  chief  burgess  of  the 
borough  of  Tamaqua,  against  the  defendant,  Daniel  Shepp,  and  requires 
the  latter  to  show  by  what  authority  he  claims  to  exercise  the  office  of 
councilman  of  said  borough.  The  material  matters  alleged  in  the  sug- 
gestion are,  that  the  defendant  since  the  5th  day  of  August,  1^73,  has 
exercised,  and  still  does  exercise,  the  franchises,  rights,  and  privileges 
of  a  member  and  president  of  the  town  council  of  said  borough  of 
Tamaqua;  that  on  the  day  last  aforesaid  the  sai<i  Daniel  Shepp  was  in- 
terested in  a  contract  for  the  furnishing  to  said  borough  of  supplies  and 
materials,  to  wit,  in  a  contract  for  the  fumishiDfl^  of  timber  for  the  crib- 
bing of  Washington  street,  in  said  borough,  whereby  the  said  Daniel 
Shepp,  according  to  the  provisions  of  the  act  of  assembly  of  said  Com- 
monwealth, approved  the  Slst  day  of  March,  a.  d.  1860,  entitled  "an 
act  to  consolidate,  revise,  and  amend  the  penal  laws  of  thb  Commoki- 
wealth,"  forfeited  his  said  membership  and  office.  By  section  66  of  the 
act  referred  to  in  the  sug^tiou  (Purdon's  Digest,  334,  pi.  95),  it  is  made 
unlawful  "for  any  councilman,  burgess,  trustee,  manager,  or  director  of 
any  corporation,  municipality,  or  public  institution,  to  be  in  anywise 
interested  in  any  contract  for  the  sale  or  furnishing  of  any  supplies  or 
materials,  to  be  furnished  to  or  for  the  use  of  any  corporation,  munici- 
pality or  public  institution  of  which  he  shall  be  a  member  or  officer,  or 
for  which  he  shall  be  an  agent,  nor  directly  nor  indirectly  interested 
therein,  nor  receive  any  reward  or  gratuity  from  any  person  interested 
in  such  contract  or  sale ;  and  any  person  violating  these  provisions  or 
either  of  them,  shall  forfeit  his  membership  in  such  corporation,  munici- 
pality, or  institution,  and  bis  office  or  appointment  thereunder,  and 
shall  be  held  guilty  of  a  misdemeanor,  and  on  conviction  thereof  be 
sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars."  The  de- 
ftradant  in  his  plea  admits  that  he  has  since  the  5th  day  of  August,  a.  D. 
1873,  exercised,  and  still  does  exercise,  the  franchises,  etc.,  of  a  member 
and  president  of  the  town  council  of  the  borough  of  Tamaqua,  and  as 
a  defence  to  the  averments  contained  in  the  suggestion,  alleges,  ''That 
the  relator  is  but  a  private  individual,  holding  no  relation  by  virtue  of 
his  office  of  chief  burgess  to  entitle  him  to  sue  in  the  name  of  the  Com- 
monwealth, nor  in  anywise  compel  the  said  Daniel  Shepp  by  the  law  of 
the  land  to  make  answer  thereto;"  and  further,  that  "the  defendant 
does  not  admit  that  he  was  interested  in  a  contract  for  the  furnishing  to 
said  borough  of  supplies  and  materials  as  stated  in  the  suggestion  filed, 
but  denies  that  he  has  by  anything  done  in  his  office,  or  by  reason  of 
the  suggestion  and  the  matters  therein  contained,  forfeited  his  said 
membership  and  office."  To  this  plea  the  relator  has  filed  a  demurrer. 
The  first  question  is  as  to  the  right  of  Henry  S.  Kepner  to  appear  as 
relator  in  the  prosecution  of  this  writ.  The  object  of  this  procecNding  is 
not  like  an  action  in  which  the  plaintiff*  seelcs  to  recover,  and  must, 
therefore,  rely  on  his  own  right ;  but  is  for  the  purpose  of  excluding  the 
defendant  from  the  possession  of  an  office  or  franchise  from  which  the 
public  have  a  right  to  demand  his  being  ousted,  unless  he  shows  a  com- 
plete legal  title  in  himself:  Wilcox  on  Corporations,  266.  The  objects 
of  the  statute  of  9  Anne,  chap.  20,  the  provisions  of  which  have  been 
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incorporated  into  our  revised  code,  were,  as  indicated  in  the  title,  to 
render  the  proceedings  upon  writs  of  mandamus  and  informations  in 
the  nature  of  quo  vxirranto  more  speedy  and  effectual,  and  for  the  more 
easy  trying  and  determining  the  rights  of  officers  and  franchises  in  cor- 
porations and  boroughs."  Section  4  of  this  statute  provides,  that  the 
information  in  the  nature  of  quo  vforranto  might  be  "  at  the  rdatimi  of 
any  person  or  persons  desiring  to  sue  or  prosecute  the  same/'  against 
any  person  usurping,  intruding  into,  or  unlawfully  holding  or  executing 
any  corporate  or  boroueh  office. 

In  Cole  on  Criminal  Informations,  172,  it  is  said,  ''An  application  for 
an  information  in  the  nature  of  quo  warranto  will  be  granted  only  at 
the  instance  of  a  competent  relator,  i.  e,,  one  having  a  sufficient  interest 
to  warrant  his  interference."/  Our  statute  of  14th  June,  1836,  relating 
to  writs  of  quo  warranto  and  mandamus,  has  received  the  same  construc- 
tion. Judge  Strong  says,  in  the  Commonwealth  vs.  duky,  6  P.  F.  8. 
270,  "But  the  statute  of  9  Anne  allowed  informations  at  the  relation  o£ 
lin  v  person  desirin^p  to  sue  or  prosecute  them,  and  under  that  statute  the 
rule  was  that  a  private  relator  must  have  an  interest.  Our  act,  which 
substantially  incorporates  the  provisions  of  the  British  statute,  has  re- 
oeived  the  same  construction.  This  court  has  construed  the  words 
'any  person  or  persons  desiring  to  prosecute  the  same,'  to  mean  any 
person  who  has  an  interest  to  be  affected.  They  do  not  ^ive  a  private 
relator  the  writ,  in  a  case  of  public  right,  involving  no  individual  griev- 
ance." The  next  inquiry  is,  what  is  a  sufficient  interest  on  the  part  of 
a  relator  to  warrant  his  interference  in  a  case  of  this  kind  ?  This  ques- 
tion is  answered  by  many  authorities.  A  mere  stranger  to  a  corpora- 
tion cannot,  in  general,  be  permitted  to  file  a  quo  warranto  information 
to  impeach  the  title  of  a  corporator:  Bex  vs.  Kemp,  1  East,  46 ;  Bex 
ts.  St.  John,  2  Selw.  N.  P.  1164  n.,  unless  he  can  show  that,  as  an  inhab- 
itant of  a  borough,  he  is  subject  to  the  jurisdiction  of  the  body  corpo- 
rate :  Bex  vs.  Hodge,  2  B.  &  A.  344.  In  Bex  vs.  Brown,  3  T.  R.  574, 
it  is  held  that  where  the  application  is  made  merely  to  disturb  the  local 
peace,  it  is  right  to  inquire  mto  the  motives  of  the  party  to  see  how  £ur 
ne  is  connected  with  the  corporation.  For  this  our  own  case  of  Com- 
monwealth vs.  Jones,  2  Jones,  365,  is  also  an  authority.  ''But,"  says 
Ashhurst,  J.,  in  Bex  vs.  Brown,  supra,  ^the  ground  on  which  this  appli- 
cation is  made  is  to  enforce  a  ^neral  act  of  parliament,  which  interests 
all  the  corporations  in  the  kingdom,  and,  therefore,  it  is  no  olijectioa 
fhat  the  party  applying  is  not  a  member  of  the  corporation.'* 

An  inhabitant  of  a  oorough,  who  b  subject  and  liable  to  be  afleoted 
by  the  borough  rates,  is  clearly  a  competent  relator  without  being  a 
burgess :  Bex  vs.  Foerry,  6  Ad.  A  £1.  810 ;  Beo.  vs.  Qua^  11  Ad.  A 
El.  508  ;  2  Nev.  A  Per.  414.  A  bui^ess  or  other  member  of  a  corpo- 
ration is  a  good  relator,  though  the  affidavits  disclose  matters  tending  to 
dissolve  the  corporation  :  Bex  vs.  White,  5  Ad.  A  El.  613.  Doubtless, 
in  England,  where  the  information  is  against  the  burffess  or  alderman 
of  a  Imrough,  a  corporator  is  held  a  fit  relator.  He  has  an  interest : 
ihmmonwmith  vs.  Cluley,  supra.  In  the  case  in  hand  the  relator  is  not 
only  an  inhabitant  of  the  borough  of  Tamaqua,  subject  to  and  liable  to 
be  affected  by  the  borough  rates,  but  he  is  admitted  to  be  the  chief 
burgess  of  that  municipal  corporation.    In  addition  to  this,  this  appli- 
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cation  is  to  enforce  a  general  statute,  which  extends  to  all  corporations, 
muDicipalities,  and  public  institutions  of  the  State. 

Hie  statute  of  1860,  uuder  which  this  proceeding  has  been  commenced, 
was  intended  to  cut  up  by  the  roots  a  ^reat  and  growing  evil,  which  it 
seemed  nothing  short  of  legislative  action  could  reach. 

The  salutary  effect  of  this  legislation  must  not  be  crippled  or  destroyed 
1)y  surrounding  its  enforcement  with  a  hedge  of  technicality.  We 
decide,  as  a  question  of  law,  that  Henry  S.  Kepner  has  a  sufficient  interest 
to  make  him  a  competent  relator.  The  second  part  of  the  plea  is  eva- 
sive. The  suggestion  specifically  charges  the  defendant's  interest  in  a 
contract  for  furnishing  timber  to  the  borouffh  of  which  he  was  and  is  an 
officer,  in  violation  of  a  positive  statute  forbidding  it. 

The  defendant  neither  disclaims  nor  justifies,  and  he  must  do  the  one 
or  the  other.  For  him  to  say  he  does  not  admit  he  was  interested  in  a 
contract,  is  not  to  deny  it,  and  not  to  deny  is  to  confess.  How  the  de- 
fendant's meaning  is  to  be  interpreted  is  a  matter  of  conjecture,  when, 
following  his  plea,  he  denies  that  he  has  by  anything  done  in  his  office, 
or  by  reason  of  the  suggestion  or  the  matters  therein  contained,  forfeited 
hb  said  membership  and  office." 

Whether  this  is  intended  to  be  taken  as  a  denial  that  he  is  in  any- 
wise, directly  or  indirectly,  interested  in  the  contract  formally  set  forth 


if  interested  this  will  not  forfeit  bis  title  to  the  office  he  holds,  is  only 
known  to  the  defendant  himself.  The  plea  is  doubtful,  ambiguous,  and 
uncertain,  and  thus  is  in  conflict  with  almost  every  established  rule  on 
the  subject  It  is  a  maxim  in  pleading  that  if  the  meaning  of  the  words 
be  equivocal,  and  two  meanings  present  themselves,  that  construction 
shall  be  adopted  which  is  roost  unfavorable  to  the  party  pleading,  be- 
cause it  is  to  be  presumed  that  everybody  states  his  case  as  favorably  to 
himself  as  possible.  1  Ch.  PI.  237 ;  Ste.  PI.  333.  Where  the  defendant 
pleads  one  insufficient  plea,  it  amounts  to  a  confession  of  the  usurpation 
charged  upon  him :  Bex  vs.  Philips,  1  Stra.  394.  If  the  plea  contain 
nothing  of  substance,  if  no  matenal  issue  could  be  joined  upon  it,  a 
repleader  after  a  trial  would  bo  useless ;  judgment  will  be  given  upon 
the  record  as  if  the  bad  plea  had  no  existence :  Tajna  vs.  Lewis,  6 
Wright,  412,  and  authorities  there  cited. 

In  our  opinion,  no  material  issue  can  be  formed  on  the  plea  filed  in 
this  case.  We  regard  it  as  wholly  insufficient,  and  therefore  give  judg- 
ment of  ouster  against  the  defendant. 

And  now,  October  6,  1873,  the  court  adjudge  and  determine,  that  the 
said  Daniel  Shepp  has  forfeited  his  office  as  a  member  of  the  town 
Council  of  the  borough  of  Tamaqna,  by  reason  of  the  matters  contained 
in  the  suggestion  filed  in  this  case^  and  not  sufficiently  denied  by  said 
Daniel  Shepp,  and  do  now  adjudge  that  he  be  ousted  and  altogether 
excluded  from  his  office  of  councilman  aforesaid,  and  that  he  pay  the 
costs  of  this  proceeding.  And  it  is  ordered  that  a  certified  copy  of  this 
judgment  be  served  by  the  sheriff  of  the  county  of  Schuylkill  upon  the 
said  Daniel  Shepp  forthwith,  and  a  certified  copy  of  the  decree  be  also 
delivered  by  him  to  the  clerk  of  the  said  town  council  of  Taniaqua, 
Of  all  which  the  said  sheriff  is  required  to  make  due  return. 
Messrs.  Hughes  and  Farquhar,  for  the  relator. 
Hon.  James  Ryan,  for  the  defendant. 
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(Sottrt  of  (Common  pirns  of  domcraet  (flotnttg. 

[Leg.  Int.,  Vol.  30,  p.  69.] 

Neville  tw.  Moboan. 

A  Maryland  jastioe  of  the  peace  has  not  Jarisdiction  in  attachment  against  a  resident 
of  Pennsylvania,  fur  a  deot  contracted  in  Pennsylvania,  the  debtor  not  being  per- 
sonally present  in  Maryland,  nor  having  property  there. 

Query  f  Whether  if  the  debtor  had  been  ^rsonall^p*  present  in  Maryland,  and  serred 
with  a  summons^  a  Maryland  judicial-  tnbnnal  might  not  have  properly  refiised  to 
entertain  jarisdiction  of  a  controversy  in  Pennsylvania  between  parties  domieiled 
here,  who  were  onhr  temporarily  in  Mar^land^  and  had  no  property  there  ? 

Qtifrv  f  Whether,  ii  such  tribanal  entertained  jarisdiction  because  of  the  mere  casual 
ail  J  temporary  presence  of  the  parties,  it  would  not,  ex  comitate^  respect  and  enforce 
the  Pennsylvania  statute  exempting  wages  of  labor  from  attachment  in  the  hands 
of  the  employer  ? 

Opiuion  and  order  of  the  court  on  the  question  of  law  reserved,  de- 
livered November  28,  1872,  by 

Hall,  P.  J.— The  demand  of  the  plaintiff  in  the  case  is  for  $38.42, 
with  some  interest  thereon,  wages  for  work  done  by  the  plaintiff  as  a 
day  laborer,  in  the  month  of  October,  1870,  at  the  oand  ratch  Tunnel, 
in  this  county.  The  plaintiff  and  defendant^  toother  with  one  Shannon, 
were  residents  of  Sand  Patch.  The  plaintiff,  it  is  said,  and,  so  far  as 
this  case  is  concerned,  it  may  be  conceded,  was  indebted  to  Shannon  in 
an  amount  equal  to  the  wages  due  to  him  from  Morgan. 

By  a  statute  of  this  State,  passed  15tli  April,  1845,  section  5,  it  is 
provided  that  the  wa^es  of  laborers  shall  not  be  liable  to  attachment  in 
the  hands  of  the  employer.  It  was,  therefore,  impossible  that  the  plain- 
tiff's wages,  now  in  controversy  in  this  suit,  could  be  legally  attached  by 
his  creditor.  Shannon,  by  proceedings  in  this  State. 

But  Sand  Patch  is  near  to  the  Maryland  line,  and  in  order  to  avoid 
the  Pennsylvania  statute,  Shannon,  impressed  with  the  belief  that  "  there 
is  no  difficulty  to  him  who  wills,"  procured  an  attachment  to  be  issued 
by  a  justice  of  the  peace  at  Cumberland,  in  Maryland,  and  had  it  served 
on  Morgan,  who  was  temporarily  at  that  place.  Whether  Morgan  went 
there  by  design  and  on  arrangement  with  Shannon  to  have  the  attach- 
ment served  on  him,  does  not  appear,  because  it  was  not  material  to  the 
issue  to  inquire. 

There  was  no  personal  service  of  the  attachment  on  Neville.  He 
was  not  in  the  State  of  Maryland,  nor  had  he  any  property  there  at  that 
time. 

The  justice  rendered  ''judgment  of  condemnation  against  the  property 
attached,"  and  soon  after  that  Morgan  paid  the  sum  now  in  dispute  to 
the  justice  in  satisfaction  of  the  judgment 

By  the  Constitution  of  the  United  States,  Art  IV.,  section  l,it  is  pro- 
vided thaf  full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other  State," 
And  an  exemplification  of  the  record  of  the  proceedings  before  the 
Maryland  justice  has  been  produced  and  offered  in  evidence.  It  is 
claimed  that  this  Maryland  judicial  proceeding  and  the  payment  of 
the  wages  thereon,  is  a  complete  bar  to  the  plaintiff's  recovery  in  tbm 
case. 
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We  do  not  so  r^rd  the  law.  If  Neville,  the  defendant  in  that  pro- 
ceeding, had  been  in  Allegheny  county,  Maryland,  and  had  been  per« 
soually  served,  or  had  appeared  and  made  deience,  it  is  possible  the 
position  mi^ht  be  sustaincKi. 

Nevertheless,  even  in  that  case,  there  might  be  a  question  of  jurisdic- 
tion. Is  it  not  doubtful  whether  a  Maryland  judicial  tribunal  should 
entertain  jurisdiction  of  a  dispute  between  parties,  all  of  whom  are  resi- 
dents of  reunsyivania,  who  are  temporarily  in  Maryland,  perhaps  but 
for  a  single  day,  and  where  there  is  no  property  belonging  to  the  alleged 
debtor  within  the  jurisdiction  of  the  tribunal?  The  case  would  be  that 
of  a  hungrv  non-resident  creditor  seeking  the  jurisdiction  for  the  sole 
purpose  of  oringing  suit  against  a  debtor  casually  within  the  limits  of 
the  State.  Thb  would  be  throwing  upon  the  courts  in  Maryland  the 
adjudication  of  controversies  arising  in  Pennsylvania  between  parties 
resident  in  Pennsylvania.  Certainly  the  courts  there  were  not  organized 
for  any  such  purpose,  and  might  very  properly  decline  to  entertain 
jurisdiction. 

If,  however,  the  Maryland  tribunal  exercised  jurisdiction  b^  virtue 
of  the  mere  teniporarv  sojourn  of  the  Pennsylvania  parties  disputant 
within  the  borders  of  that  State,  it  would  not  do  so  without  notice  to  all 
the  parties,  and  then  it  should,  ^nd  no  doubt  would,  respect,  ex  tcmitaie^ 
the  law  of  the  place  of  contract  and  domicil  of  the  parties — a  beneficent 
statute  intended  to  protect  a  laborer,  and  his  family  dependent  on  him 
for  support,  from  the  grasp  of  a  heartless  creditor,  ready  to  exact  the 
pound  of  flesh  "  nominally  in  the  bond." 

We  know  of  no  reason  why  the  Maryland  tribunal  (if  it  entertained 
jurisdiction)  might  not  properly  pay  respect  to  and  enforce  a  Pennsyl- 
vania statute  in  no  way  contravening  the  public  interest  or  policy  of  law 
of  the  State  of  Maryland,  between  parties  residents  of  Pennsylvania 
litigating  a  contract  made  in  Pennsylvania. 

But  in  the  case  at  bar  the  alleged  debtor  (now  the  plaintiff)  was  not 
domicile  in  Maryland,  nor  present  within  the  limits  of  the  State,  nor 
had  he  any  property  there,  tlurisdiction  of  the  person  or  property  of  an 
alien  is  founded  on  his,  or  its,  presence.  Without  this,  the  exercise  of 
jurisdiction  is  an  act  of  usurpation,  and  the  proceedings  are  to  be  treated 
as  a  nullity :  Sted  vs.  Smiih,  7W.&  S.  447. 

We  therefore  direct  that  the  plaintiff  shall  have  judgment  on  the 
verdict 
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datxtt  of  Couimon  ptaa  of  iS\o%a  (Eotrnts- 

[Leg.  Int.,  Vol.  30,  p.  361.] 

la  matter  of  the  distributioa  of  the  proceeds  of  the  Sheriff's  Sale  of 
the  personal  property  of  Gilbb  Marvik. 

A  hosband  confessed  judgment  to  his  wife  and  she  issued  a /.  fa,  against  his  penomd 
estate,  which  was  lodged  in  the  sheriff's  hands  a  few  moments  before  a  creditor's^ 
/n.  ffeldf  that  she  could  not  issue  such  execution. 

Exceptions  to  report  of  auditor.   Opinion  delivered  by 

WiLX-iAMS,  P.  J. — The  defendant,  Giles  Marvin,  is  the  husband  of 
the  exceptor.  She  was  a  judgment  creditor  of  her  husband.  The  judg- 
ment was  obtained  by  virtue  of  authority  contained  in  tiie  note  or  aiDgie 
bill  of  date  May  10,  1872,  for  six  hundred  and  eight  dollars  and  fifty 
cents.  At  the  time  of  the  giving  of  this  note,  the  entry  of  judgment 
thereon,  the  issuing  of  execution,  and  the  sheriff's  sale  of  the  personal 
property  of  Giles  Marvin  in  obedience  thereto,  the  plaintiff  was  the 
lawful  wife  of  the  defendant.  The  note  was  payable  to  Mrs.  Marvin 
herself,  the  judgment  was  entered,  and  ih»  JL  fa.  issued  in  ftier  name 
without  the  intervention  of  a  trustee  or  next  friend.  The  JL  fa.  of  Mrs. 
Marvin  was  received  by  the  sheriff  on  the  27th  of  January,  1873,  at  12 
o'clock  M.,  that  of  Mitchell  &  Cameron,  at  12.10  P.  M.,  and  that  of  John 
Young,  at  12.15  p.  m.,  of  the  same  day. 

There  is,  therefore,  but  a  single  question  raised  by  the  exceptions. 
It  is  clear  that  a  married  woman  may  have  a  judgment  against  her 
husband,  without  the  intervention  of  a  trustee:  see  KtUz'a  Appeal,  4 
Wright,  90;  WUliama'  Appeal,  11  Wright,  307,  which  as  a  mere 
security  for  money,  loaned  out  of  her  separate  estate,  will  be  upheld  as 
a  lien  upon  his  real  estate.  If,  by  any  means,  the  real  estate  be 
convertad  into  money,  such  judgment  will  be  permitted  to  come  upon 
the  fund :  11  Wr.  307.  But  these  cases  are  put  upon  the  ^und,  that 
las  the  relation  of  husband  and  wife  does  not  appear  upon  the  record  of 
the  judgment,  creditors  shall  not  be  heard  to  object,  the  legal  unity  of 
husband  and  wife,  unless  they  also  allege  that  the  judgment  is  fraudulent 

The  rule  seems  to  be,  that  the  husband  may  secure  to  the  wife  by  the 
confession  of  a  judgment,  what  he»  bona  fide,  owes  her  out  of  her  separate 
estate.  He  is  sui  juris.  The  confession  of  judgment  is  his  act.  It  is 
good,  therefore,  against  him,  and  it  will  be  sustained  against  his  suljse- 
quent  judgment  creditors,  if  it  was  confessed  for  what  was  honestly  due. 
But  the  rule  goes  no  further.  In  this  case,  the  wife  knowing  her 
husband's  situation,  and  the  intention  of  his  creditors,  entered  the  race 
for  priority,  outstripped  all  competition  and  lodged  her  JL  fa.  in  the 
hands  of  the  sheriff,  ten  minutes  before  one,  and  fifteen  minutes  before 
another  of  his  judfjraent  creditors.  Upon  these  writs,  his  personal  property 
was  brought  to  sale,  realizing  $198.75.  This  sura  she  claims  by  virtue  of 
the  priority  of  her  execution.  Prior  to  the  act  of  1848,  it  was  never 
supposad  tha'.  a  wife  could  sue  her  husband  for  a  debt  or  obtain  a  judg- 
mf*nt  against  him  in  her  own  name  upon  any  sort  of  a  contract.  In 
Ritter  vs.  Hitter,  7  Casey,  396,  the  Supreme  Court  held,  that  such  action 
is  not  authorized  by  the  act  of  1848,  or  any  of  its  supplements.    It  is 
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dear,  therefore,  that  such  aa  action  cannot  be  maintained.  A  summons 
is  adverse  process,  and  public  policy  has  from  time  immemorial  been 
held  to  forbid  such  process.  The  same  considerations  of  policy  whidi 
forbid  the  wife  to  bring  and  proeecute  an  action  against  her  husband, 
should  certainly  forbid  her  to  pursue  her  husband  with  a  ji  fa. — seiae 
and  sell  his  personal  property,  and  sweep  its  proceeds  in  her  pocket 
To  permit  all  this  would  tend,  to  say  the  least,  as  strongly  to  disturb 
the  domestic  relations,  as  to  permit  the  issuing  of  a  summons.  But  aa 
objection  of  equal  gravity  is,  that  it  would  ojien  the  door  to  fraud.  The 
wife  would  have  an  advantage  over  all  other  creditors,  if  she  and  her 
husband  were  acting  in  concert,  which  would  enable  her  to  keep  her 
•husband's  creditors  constantly  at  bay.  For  both  reasons  it  cannot  be  per- 
mitted. The  Supreme  Court  seem  to  treat  this  as  beyond  question  in 
Williame^  Appeal^  supra,  and  the  counsel  for  both  appellant  and  appellee, 
in  that  case,  discussed  the  questions  involved  upon  that  basis.  For.thete 
reasons  the  exceptions  are  overruled  and  the  report  confirmed. 

Court  of  Common  picas  of  Dmango  Cotrntu* 

[Leg.  Int,  Vol.  80,  p.  13.] 

Young  ei  at.  vs,  Allegheny  Oil  Company.  Charles  W.  Camblos, 
President;  Allen  B.  Miller,  Treasurer;  M.  Einstein, Secre- 
tary, et  a/..  Directors  op  said  Company. 

In  a  bill  in  equity,  Hied  under  the  act  of  assembly  of  18th  July,  1863  (relating  to  mining 
eompanies),  to  recover  from  the  officert  and  direciort  of  the  compnny,  the  debts  dme 
hjr  tne  latter,  neither  the  comjMny  nor  the  secretary  should  be  Joined  as  a  defendant 

A  bill  brought  under  said  act  will  not  be  dismissed  for  multifariimsness  bec*iU9e  it  em- 
braces, as  grounds  for  its  support,  two  separate  debts  due  to  two  separate  plaiiitiflTs. 

The  bill  must  state  that  the  sheriff  made  demand  on  the  executions  issued  Against  the 
company,  and  when  he  made  it. 

If  two  judgment  creditors  join  as  plaintiffs  in  the  bill,  it  i^  not  sufficient  to  charge  that 
the  corporation  did  not  exhibit  sufficient  estate  to  satisfy  both  writs  of  execution 
against  it.  If  there  was  enough  property  to  satisfy  one  wnt,  the  officer  should  have 
sold  it. 

Query  f  Whether  a  bill  should  be  dismissed  because  it  does  not  aver  that  no  portion 
of  the  judgment  against  the  company  (the  foundation  of  the  bill)  has  been  paid. 

Iq  equity.  The  bill  charges  that  plaintiffs  are  creditors  of  the  defendant 
company. 

That  the  corporation  was  duly  organized  under  the  act  of  assembly, 
approved  the  18th  day  of  July',  1863,  entitled,  "An  act  relating  to  corpora- 
tions for  mechanical,  manufacturing,  mining  and  quarrying  purposes," 
and  the  several  acts  supplementary  thereto. 

That  the  principal  office  of  said  corporation  is  situate  in  the  city  of 
Philadelphia,  and  the  operations  of  said  corporation  were  carried  on  in 
the  county  of  Venango. 

That  from  the  Ist  day  of  August  to  the  21st  day  of  December,  1865, 
the  said  corporation  became  indebted  to  the  said  Youn^  in  the  sum  of 
one  thousand  dollars,  and  that  from  the  16th  day  of  May,  1865,  to  the 
18th  day  of  January,  1866,  said  corporation  became  indebtod  t(»  Dunn 
&  Kinnear  (plaiutiffd)  in  the  sum  of  two  hundred  and  sixty-four  dollars 
and  eighty-eight  cents. 
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That  Young  recovered  judgment  for  the  above-mentioned  sum  on  the 
11th  day  of  June,  1867 ;  itnd  that  the  said  Dunn  A  Kinnear  recovered  a 
judgment  for  the  sum  due  them ;  that  executions,  by  writs  of  fieri  faeku 
were  duly  issued ;  and  that  the  said  corporation  did  neglect,  for  the 
space  of  thirty  days  after  demand  made  by  the  sheriff,  on  said  execu- 
tions, to  pay  the  several  amounts  due  on  said  judgments  as  aforesaid, 
and  to  exhibit  to  the  officer  having  charge  of  said  writs  real  or  personal 
estate  of  said  corporation  subject  to  be  taken  in  execution  sufficient  to 
satisfy  said  writs,  and  that  the  said  executions  were  returned  unsatisfied, 
and  that  the  said  judgments  still  remain  unsatisfied. 

That  the  said  president,  treasurer,  secretary  and  directors  have,  as 
such,  neglected  to  sign  the  certificate  required  by  the  provisions  of  the 
33d  section  of  the  act  of  the  general  assembly  aforesaid. 

That  the  said  president,  treasurer,  secretary  and  directors  of  said  cor- 
poration neglected  to  file  a  copy  of  the  certificate  required  by  the  pro- 
visions of  the  31st  section  of  the  said  act  of  assembly. 

Prayers. — Inier  aluiy  that  the  said  officers  may  be  compelled 
jointly  and  severally  to  pay  to  vour  orators  and  all  other  creditors  of 
said  corporation  the  several  judgments  and  sums  of  money  due  them 
respectively. 

The  defendants  demurred,  and  assigned  for  cause  the  following : 

1.  That  the  oil  and  coal  company  is  improperly  made  a  party  to  said 
bill. 

2.  That  M.  Einstein,  styled  secretary  of  said  company,  in  said  bill,  is 
improperly  made  a  party  thereto. 

3.  The  bill  is  multifarious  in  this,  that  it  embraces,  and  the  complain- 
ants seek  to  recover  by  it,  two  separate  debts  due  by  the  said  company 
to  two  separate  sets  of  plaintiff),  and  upon  three  separate  grounds. 

4.  The  bill  does  not  state  when  demand  was  made  by  the  sheriff  of 
Venango  county,  on  the  executions  referred  to  in  said  bill ;  or,  except 
impliedly,  that  any  demand  was  made. 

5.  The  bill  does  not  state  that  the  said  company  did  neglect  for  the 
space  of  thirty  days  after  demand  made,  to  exhibit  to  the  officers  having 
charge  of  said  execution  real  or  personal  estate  of  said  company,  subject 
to  be  taken  in  execution  sufficient  to  satisfy  either  of  said  writs  of  execu- 
tion, but  only  that  there  was  insufficient  estate  to  satisfy  both  of  them. 

6.  The  bill  does  not  state  that  no  portion  of  either  of  the  judgments 
referred  to  in  said  bill  has  been  paid. 

Opinion  delivered  by 

Trunkey,  J. — ^The  corporation  should  not  be  joined  with  the  officers 
liable  for  its  debts  and  contracts.  The  bill  may  be  filed  against  it  and 
the  stockholders,  or  against  the  officers:  Act  of  July  18, 1863,  section 
42,  Legal  Intelligencer,  vol.  25,  p.  45. 

2.  M.  Einstein  is  called  secretary  of  the  company.  He  is  not  charged 
to  have  been  a  director,  nor  president,  nor  treasurer.  The  act  does  not 
make  it  the  duty  of  the  secretary  to  make  and  file  the  certificates  referred 
to  in  the  10th  and  11th  paragraphs  of  the  bill.  Einstein  is  improperly 
joined  as  a  defendant 

3.  The  bill  may  be  filed  by  the  judgment  creditors  or  any  other  cred- 
itor in  behalf  of  himself  and  all  other  creditors  of  the  corporation :  Act 
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of  July  18, 1863,  section  42.  It  is  a  bill  for  all  the  creditors,  and  can- 
not be  dismissed  by  the  creditor  comroencioff  the  action  without  order 
of  the  court :  Section  46.  We  think  it  would  be  better  for  one  creditor 
alone  to  bring  the  suit  as  plaintiff  in  behalf  of  himself  and  all  the  cred- 
itors. This  would  be  within  the  letter  of  the  act,  and  would  not  in  the 
first  instance  require  so  much  matter  to  be  set  forth  in  the  bill  in  refer- 
ence to  the  diums.  The  action  is  for  the  benefit  of  all  the  creditors. 
Two  of  the  creditors,  with  distinct  claims,  are  partly  nlaintiff^.  The 
others  not  named  are  interested.  Is  not  the  bill  within  tne  spirit  of  the 
act?  As  a  rule  the  bill  is  multifarious  when  the  plaintiffi  seek  to  re- 
cover separate  debts,  each  debt  owing  to  an  individual  plaintiff.  There 
are  some  exceptions.  In  Brinkerhoff  et  oL  vs.  Brovm,  6  Johns.  C.  B.  139, 
it  was  held  that  "different  judgment  creditors  may  unite  in  any  bill 
against  their  common  debtor ;  an  object  of  all  of  them  being  the  same ; 
for  the  aid  of  the  court  to  enforce  their  liens  at  law."  Other  excep- 
tions are  stated  in  Story's  Ec[.  PL,  §  279a,  285,  285a,  286  and  286a.  The 
reasoning  of  the  chancellor  in  Brinkerhoff  Brown,  applied  to  this  bill, 
relieves  it  from  objection ;  for  here  there  is  no  particular  matter  of  liti- 
gation peculiar  to  each  plaintiff;  their  rights  are  established  by  judgment 
against  the  corporation  ;  the  plaintiffs  as  well  as  all  the  other  creditors 
may  be  said  to  have  a  joint  interest  in  the  subject  of  dispute,  the  arava- 
men  of  which  is  the  charge  that  the  defendants  are  liable  to  all  the  debts  by 
reason  of  certain  acts  on  their  part  as  officers  of  the  corporation.  The  bill 
so  charges  as  to  show  all  the  acts  by  some  officers,  and  that  they  and  the 
others  are  liable  as  officers  to  be  charged  with  payment  of  the  debts. 
In  view  of  the  remedy  as  prescribed,  we  think  the  bill  should  not  be 
dismissed  on  the  ground  that  it  is  multifarious. 

4.  The  bill  ought  to  state  that  a  demand  was  made,  and  when  made. 

5.  When  two  judgment  creditors  join  as  plaintifis,  they  should  set 
forth  explicitly  lu  reference  to  each  judgment  and  execution  all  the 

rifications  necessary  under  the  act.  It  is  not  sufficient  to  charge  that 
corporation  did  not  exhibit  sufficient  estate  to  satisfy  both  writs.  If 
there  was  enough  to  satisfy  one  writ,  the  officer  should  have  sold  it,  and 
thus  one  of  the  claims  would  have  been  disposed  of. 

6.  Wo  will  not  at  present  say  that  a  bill  will  be  dismissed  if  it  does 
not  aver  that  no  portion  of  the  judgment  has  been  paid.  Certainly  it 
would  be  well  to  state  if  any  part  has  been  paid,  and,  if  any,  how  much. 

The  demurrer  on  the  grounds  stated  in  the  1st,  2d,  4th  and  5th  assign- 
ments is  sustained.  The  plaintiff  having  asked  leave  to  amend  the  bill, 
the  prayer  will  be  granted  on  terms. 

McCalniont  &  0«6om,  and  BlakeUy  &  MiUer,  Esqs.,  solicitors  for 
plaintiff. 

Samuel  Piumer  and'TT.  C.  Bheem,  Esos.,  of  Venango  county,  Iscuie  S. 
Sharp  and  H.  P.  AUeman,  Esqs.,  of  Philadelphia,  solicitors  for  de- 
fendants. 
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(Soitrt  of  Common  Ipltas  of  iOnommg  €oanto. 

[Leg.  Ink,  VoL  30,  p.  21.] 

Camp  Ain>  Wife  vs.  Stark. 

1.  An  innirament  in  writing  executed  bj  a  married  woman  as  a  will,  in  the  i 

of  bat  two  persons,  one  of  whom  is  a  devisee,  of  an  estate  in  remainder  under  the 
will,  cannot  be  established  as  a  valid  will  under  the  act  of  1848. 

2.  The  proviso  to  that  act  which  requires  that  the  will  of  a  married  woman  shall  ht 

executed  in  the  presence  of  two  witnesses,  is  to  be  construed  as  a  condition,  with- 
ont  compliance  with  which  the  will  is  invalid. 
"S.  A  devisee  is  a  party  to  the  will,  and  not  a  witness,  within  the  meaning  of  the  statute. 
The  witnesses  must  be  competent  at  the  time  or  execution  of  the  will  to  authenti- 
cate it  by  their  testimony. 

4.  The  act  of  1863  allowing  parties  to  be  witnesses  is  not  retrospective  in  its  character, 

to  the  extent  of  making  a  party  to  a  will  executed  in  1858,  a  witness  within  the 
meaning  of  the  proviso  of  the  seventh  section  of  the  married  woman's  act. 

5.  It  is  not  necessary  to  the  validity  of  the  will  of  a  married  woman  that  she  shovld  ia 

all  cases  make  the  formal  declaration  that  it  is  her  last  will. 

6.  An  issue  directed  by  the  register  or  register's  court  to  the  Common  Pleas  can  only  be 

for  the  trial  of  disputed  facts.  Whether  an  instrument  upon  its  face  is  a  testa- 
mentary disposition  is  a  question  of  law,  which  must  be  aetermined  by  the  r^f* 
later  or  register's  court,  or  by  an  appeal  to  the  Supreme  Court 

Copy  of  the  Will  in  controversy. 

Febuary  the  28  1868 
the  request  of  tresse  Carey  1  want  ransler  Carey  to  hav  my  plaae  afl 
long  as  he  shall  liv  i  want  drusila  Carey  two  stay  and  keep  house  fin* 
hur  father  and  martin  i  want  mr  carey  to  give  lovica  shoop  won  shawl 
wone  pare  of  stockins  Rosaner  dark  wane  coverlid  i  want  cathem 
stapteu  to  hav  ray  cloak  and  two  Dreses  i  want  mr  carey  to  give  woo 
hundred  dollars  two  the  methodus  Church  i  want  drusilla  carey  to  have 
all  my  hous  hold  property  as  soon  as  i  am  ded  and  after  mr  carey  is  ded 
i  want  drusila  carey  two  have  my  farm. 

Terisse  X  carey. 

Opinion  delivered  November  18,  1872,  by 

Elwrll.  p.  J. — On  the  trial  of  this  cause  the  questions  chiefly  dis- 
cussad  by  the  counsel  and  presented  for  the  consideration  of  the  court 
and  jury^  were,  whether  the  instrument  alleged  to  be  the  will  of  Terressa 
Carey,  wa?  a  testamentary  document,  and  whether  it  was  executed,  as 
te3tifi3.1  by  Ciroline  Dickerson  and  Drucilla  Camp.  The  court  was  not 
rjquB^tad  t  >  charg3  the  jury  that  the  execution  of  the  paper  in  the 
praieaca  of  Mrs.  Dickerson  and  Drucilla  Camp,  the  latter  beine  a 
devii33  ua-lir  the  will,  was  not  a  valid  execution  under  the  statute,  but 
as  it  wa?  given  in  charge,  that  **  if  the  jury  believed  the  testimony  of 
those  wituesses  it  was  a  valid  will — a  legal  testamentary  document " — 
I  h  iva  cjasidered  it  the  duty  of  the  court  to  examine  the  correctness  of 
that  rjliu^,  and  to  grant  or  refuse  a  new  trial,  according  to  my  convic- 
tions as  t:)  whether  it  was  erroneous  or  correct. 

Up  ):j  a  precept  from  the  register's  court  a  feigned  iesue  was  made 
b8twj3:i  th3  parties  to  try  the  validity  of  an  instrument  in  writing 
alleg^vl  to  be  the  will  of  Terressa  Carey.  On  the  trial  the  evidence 
showed,  that  Terressa  Carey,  on  the  28th  of  February,  1856  or  1858,  slie 
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being  at  the  time  a  married  woman,  directed  Mrs.  Caroline  Dickereon 
to  write  down  her  wbheB  and  de»irt»  in  regard  to  the  dispositiou  of  her 
property  at  her  death;  that  the  instrumeut  in  question  was  written  in 
her  presence  and  in  the  presence  of  Druciiia  Camp,  then  Drocilla  Carey, 
a  daughter  of  the  husband  of  the  alleged  testatrix,  and  a  devisee  under 
tlie  will ;  that  the  paper  was  read  over  by  Mrs.  Dickerson  to  Mrs.  Carey , 
and  after  being  corrected  in  some  particulars,  was  declared  by  her  to  be 
right that  she  then  executed  the  paper  by  making  her  mark  at  the 
end  thereof,  in  the  presence  of  the  two  persons  named,  her  husband  out 
of  the  house  at  the  time ;  that  the  instrument  vas  taken  possession  of 
and  kept  bv  Mrs.  Dickerson  until  after  the  death  of  Ransalaer  Carey, 
the  husband  of  Mrs.  Terressa  Carev,  in  1871,  when  it  was  preseutetl  for 
probate.  Delilah  Custard,  a  girl  about  ten  years  old,  was  in  and  out  of 
the  room,  and  heard,  as  whe  testified,  some  of  the  directions  given  by 
Mrs.  Carey,  as  to  what  she  wanted  done  with  her  property ;  she  did  nxA 
remember  whether  Mrs.  Carey  signed  the  paper  or  not.  . 

Mrs.  Carepr  died  on  the  next  day  after  the  date  of  the  paper.  These 
are  substantially  the  facts  as  shown  by  the  testimony  on  the  part  of  the 
plaintiffs.  Evidence  was  given  by  the  defendant  tending  to  impeach  £hh 
witnesses  of  the  plaintiffi,  but  it  is  not  necessary  now  to  repeat  it. 

The  jurj  was  instructed  that  if  the  testimony  of  Caroline  Dickenson 
and  Drucilla  Camp  was  believed,  the  instrument  in  question  was  duly 
executed,  and  their  verdict  should  be  for  the  plaintifl&.  The  correctness 
of  this  instruction  is  now  the  question  for  our  consideration. 

Power  to  dispose  of  property  by  will  was  conferred  upon  married 
women  by  the  seventh  section  of  the  act  of  assembly  usually  calle<l  the 
"married  woman's  act,"  passed  April  11, 1848,  in  these  words:  "Any 
married  woman  may  dispose,  by  her  last  will  and  testament,  of  her 
separate  property,  real,  personal,  or  mixed,  whether  the  same  accrues  to 
her  before  or  during  coverture.  Pravidedy  That  said  last  will  and 
testament  be  executed  in  the  presence  of  two  or  more  witnesses,  neither 
of  which  shall  be  her  husband.'' 

On  giving  construction  to  this  act,  Woodward,  J.,  in  delivering  tlio 
opinion  of  the  court  in  Fransen^s  WiU,  2  Casey,  205,  says :  "  To  execute 
a  will  is  to  complete  it  as  a  legal  instrument,  to  perform  every  act  which 
is  requisite  to  give  it  validity.  To  execute  it  according  to  the  above 
proviso  is  to  sigu  it  or  request  another  to  sign  it  in  the  presence  of  two  or 
more  witnesses,  and  to  publish  and  declare  it  in  their  presence  to  be  the 
last  will  and  testament  of  the  party  whoso  signature  has  been  placed 
to  it;  nothing  less  than  this  can  bo  execution  of  a  will  by  a  married 
woman." 

Admitting  this  to  be  the  correct  rule  in  ^neral,  I  do  not  think  the 
latter  part  of  it  can  be  applicable  to  a  case  wliere  the  paper  is  drawn  in 
the  presence  of  the  testatrix,  written  or  dictated  by  her,  read  to  her,  and 
signed  in  the  presence  of  the  witnesses.  When  a  paper  is  drawn  and 
signed  for  the  purpose  of  disposing  of  property  after  the  death  of  the 
party  signing  it,  I  cannot  think  it  necessary  that  there  shall  bo  a  formal 
declaration  that  it  is  the  last  will  and  testament  of  such  party.  The 
fiict  of  requesting  the  paper  to  be  drawn,  and  the  signing  of  it  with  knowl- 
edge of  its  contents,  and  all  these  in  the  presence  of  the  witnesses,  is  a 
sufficient  publication  to  answer  the  requirements  of  the  law.  The  state- 
Si 
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meot  of  the  law  by  Knox,  J.,  in  the  same  case,  concurred  in  by  Lewis, 
C.  J.,  is,  in  my  opinion,  nearer  to  the  true  intent  and  meaning  of  the  act, 
than  thAt  of  Judge  Woodward.  He  says :  "  The  witnesses  mentioned 
in  the  section  should  be  present  when  the  will  is  completed  by  the  sig- 
nature of  the  testatrix,  and  they  should  see  her  signature  put  to  the  will, 
or  receive  her  acknowledgment  of  its  genuine  character  at  the  time  of  the 
execution  thereof."  Were  there  two  witnesses  present  at  the  execution 
of  the  will  of  Terressa  Oarey,  within  the  meaning  of  the  statute?  In 
other  words,  was  Brucilla  Carey,  now  Brucilla  Gamp,  who  was  a  devisee 
iUnder  the  ?rill,  such  a  witness?  If  she  was,  no  error  was  committed  in 
itbe  charge  ;  if  she  was  not,  the  instructions  to  the  jury  were  incorrect, 
.vniess  the  act  of  1869,  which  provides,  that  "  parties  to  issues  devitavU 
ivd  non  shall  not  be  excluded  from  being  witnesses,  respecting  the  rights 
of  the  deceased  owner  where  the  issue  is  between  parties  claiming  such 
jights  by  devolution  on  the  death  of  such  owner,"  have  the  effect  to  make 
a  witness  not  only  at  the  trial,  but  also  at  the  time  of  execution  of  the 


The  aet  of  1848  requires  more  than  is  required  by  the  act  of  1833. 
The  latter  permits  wills  to  be  proved  by  the  testimony  of  two  witnesses, 
who  need  not  be  subscribing  witnesses,  nor  present  at  the  execution  of 
the  will.  But  the  former  requires  that  the  will  shall  be  executed  in  the 
presence  of  two  or  more  witnesses.  The  difference  between  the  require- 
ments of  these  statutes  was  undoubtedly  occasioned  by  a  desire  on  the 
part  of  the  legislature  to  protect  marrie<i  women  who  are  thereby  author- 
ized to  dispose  of  their  property  by  will,  from  fraud,  coercion,  or  undue 
influence,  by  the  presence  of  persons  at  the  very  moment  of  the  execu- 
tion of  the  will,  competent  to  testify  as  witnesses.  If  this  had  not  been 
so,  the  requirement  would  have  been,  that  the  act  of  executing  be  done 
in  the  presence  of  two  or  more  persons,  neither  of  whom  should  be  the 


nesses,"  it  is  clearly  implied  that  they  shall  be  competent  to  confirm  the 
jftuthenticity  of  the  act  by  their  testimony. 

The  proviso  in  the  act  cited  creates  a  condition.  In  the  first  part  of 
the  act,  power  is  given  to  married  women  to  dispose  of  property  by  will, 
•** provided,"  or  upon  condition  that  such  will  is  executea  in  the  presence 
or  two  witnesses,  neither  of  whom  shall  be  the  husband.  If  this  condi- 
tion is  not  complied  with,  the  instrument  is  invalid  for  want  of  power 
jto  dispose  of  the  property  by  will  in  any  other  manner  than  that  pointed 
4>ut  by  the  statute.  In  Foracht  vs.  Oreen,  3  P.  P.  Smith,  140,  it  was 
said  by  Thompson,  C.  J.,  that  the  word  provided  "  "generally  creates  a 
condition."    Such  is  the  undoubted  meaning  in  the  statute  of  1848.  A 

{proviso  in  an  act  authorizing  a  railroad  company  to  enter  upon  and  use 
and,  that  the  road  should  purchase  the  land  or  pay  damages  to  be 
assessed  as  therein  described,  was  held  to  be  a  condition  precedent,  and 
that  an  action  of  trespass  might  be  maintained  for  an  entry  before  the 
damages  were  paid :  Bloodgood  vs.  The  Mohawk  &  Hudson  Railroad 
Company,  18  Wend.  9. 

The  presence  of  witnesses  at  the  execution  of  the  will  of  a  married 
woman  is  as  necessary  to  its  validity  as  that  it  should  be  signed  at  the 
end  thereof.  No  one  will  contend  that  an  unsigned  instrument  can 
have  effect  as  a  will. 


will 


husband.    But  by 


that  the 


present  should  l)e"  wit- 
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That  a  witness  to  answer  the  requirements  of  the  statute  must  have 
been  at  the  time  a  competent  witness,  b  a  position  sustained  both  by 
reason  and  authority.  In  Miller  et  al.  vs.  Caroihen  et  at,,  6  8.  &  I{. 
222,  in  which  it  was  proposed  to  prove  the  handwriting  of  a  subscril- 
ing  witness  to  a  will,  he  being  a  devisee  of  part  of  the  land  in  di/* 
pute,  it  was  lield  that  the  evidence  was  not  admissible,  for,  said  Tilgh- 
man,  C.  J.,  He  was  a  devisee  in  the  will  and  interested  from  the 
beginning.  He  was,  therefore,  never  what  our  act  of  assembly  called 
a  credible  wOness.  He  was  never  a  competent  witness  under  the  cir*- 
cumstances;  he  is  to  be  considered  as  if  he  had  never  been  a  sub- 
scribing witness,  and  it  would  have  been  improper  to  prove  his  hand- 
Writing." 

In  Marding  vs.  Harding^  6  Harris,  342,  this  case  is  cited  and  ap- 
proved, and  the  same  doctrine  again  held. 

In  Hatoes  vs.  Humphrey,  9  Pick.  860,  it  was  held  in  accordance 
with  the  reasoning  .of  Lord  Camden  in  Doe  vs.  Kersey,  1  Day,  41 
(in  note),  that  the  provisions  and  policy  of  the  statute  require  that 
the  testator  should  oe  guarded  from  imposition  by  the  presence  of 
witnesses  free  from  objection  at  the  time  of  attestation:  2  Greenh 
Ev.,  sea  691  and  note.  In  the  case  of  Haus  vs.  Palmer,  9  Harris; 
296,  an  attempt  was  made  to  maintain  a  nuncupative  will  by  the  testi- 
mony of  a  devisee  who  had  assigned  all  interest  in  the  estates;  but  it 
was  field  that  the  devisee  was  not  a  competent  witness,  and  as  the  law 
to  be  followed  by  the  court  below  in  the  further  progress  of  the  cause, 
it  was  further  held,  that  the  will  was  of  no  validity  unless  there  were 
two  disinterested  persons  present  at  the  making  of  it,  who  were  then 
competent  as  witnesses.  Judge  Lowrie  says,  page  299,  "  The  evidence 
of  a  verbal  will  is  part  of  its  very  essence.  Tne  law  makes  it  so,  when 
it  requires  that  some  person  present  shall  be  called  upon  by  the  testator 
to  bear  witness  that  such  is  nis  will,  and  that  two  or  them  must  prove 
it  When  the  law  requires  persons  to  bear  uiiness,  it  means  that  they  ihall 
be  competent  as  witnesses.  We  make  it  speak  nonsense,  if  we  make  it 
mean  mat  the  parties  shall  bear  witness,  a  phraseology  which,  even  in 
common  parlance,  is  not  iree  from  absurdity.  It  is  of  great  importance 
that  there  should  be  disinterested  persons  present  at  the  making  of  such 
wills,  and  the  law  intended  to  provide  for  this."  The  substance  of  this 
ruling  is,  that  a  witness  incompetent  at  the  making  of  the  will  cannot 
be  considered  as  a  witness  within  the  meaning  of  the  statute,  by  a  sub- 
sequent assignment  or  release  of  all  claim  under  the  will. 

The  execution  of  a  will  must  be  judged  of  by  the  law  as  it  stood  at 
the  time  of  its  execution :  Mullen  vs.  McKelvv,  6  Watts,  400. 

It  is  argued  by  counsel  for  the  plaintiff,  tnat  all  the  law  requires  is, 
that  the  witnesses  shall  be  competent  when  they  come  to  the  book,  and 
if  they  prove  the  presence  of  two  persons  at  the  execution  of  the  will 
and  the  other  requisites  to  a  valid  execution,  that  the  requirements  of 
the  law  are  satisfied.  As  we  have  already  seen,  this  view  of  the  law  is 
not  supported  by  the  authorities. 

The  act  of  15th  of  April,  1869,  provides  that  "no  intent  or  policy  of 
the  law  shall  exclude  a  party  or  person  from  being  a  witness  in  any 
civil  proceednig."  But  it  may  be  questioned  whether  devisees  of  mar- 
ried women  and  legatees  under  nuncupative  wills  are  thereby  made 
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competent  to  establish  a  will,  uuder  which  i\\ey  hold,  by  their  own  testi- 
iDon^.  Although  they  are  not  tu  be  excluded  ad  witness^  *'  in  is&uei 
and  inquirie:!  deviaavU  vel  non  and  others,  respecting  the  rights  of  such 
deceased  owner,  between  parties  clainiiug  such  right  by  devolution  oo 
the  death  of  such  owner.''  I  am  not  satisfied  that  there  was  any  inten- 
tion on  the  part  of  the  law-making  power  to  change  the  statutoiy  lawa 
wiiich  require  the  presence  of  dinnteregted  witnesses  at  the  execntiun  of 
wills  by  murrie<l  women.  The  temptation  to  fraud  and  perjury  would 
be  very  great  if  such  were  the  law.  It  would  be  simply  alarming,  if  it 
were  held,  that  a  wilt  executed  by  a  mark  could  be  sustained  by  the 
testimony  of  two  legatees,  or  one  legatee  and  another  person.  But  how- 
ever that  may  be,  since  the  passage  of  the  law  of  1869,  the  law  it 
unchanged  as  to  cases  which  had  arisen  before  that  time. 

If  an  instrument  has  not  the  effect  of  a  will  at  the  time  of  its  ezeco- 
lion  and  the  death  of  the  testator,  no  subsequent  legislation  can  mnkc 
it  a  valid  will, and  divert  the  descended  estate:  Greenovgh  vs.  Greencvt^K 
1  Jones,  494 ;  Dale  vs.  Medcalf,  9  Barr,  j  08 ;  Norman  vs. 
&  S.  171 ;  Boiton  vs.  Johns,  5  Barr,  145;  hhiidle  vs.  Crccl\  5  Hnrri?, 
159;  McCirty  vs.  Hoffman,  11  Harris,  508;  Alters  Appeal,  17  P.  F. 
Smith,  345. 

There  is  nothing  in  the  act  of  1869  whidi  indicates  any  intention 
to  give  it  a  retrospective  operation,  thereby  attempting  to  make  valid 
instruments  affecting  the  title  to  property  which  were  nefore  invalid  in 
law.  In  the  absence  of  express  words  requiring  it,  courts  uniformly 
construe  statutes  as  being  prospective  in  their  operations.  We  give  to 
the  act  its  full  force  by  permitting  Mrs.  Camp  to  be  a  witnca  on  the 
trial.  But  did  her  testimony,  with  that  of  Mrs.  Di(  kerson,  prove  the 
due  execution  of  this  will?  She  proved  that  slie  vas  present,  hut  we 
have  shown  that  her  presencs  did  not  count  one  in  the  number  of  wit- 
nesses ;  that  she  waa  a  parfy,  and  not  a  witness  at  that  time.  It  follows 
that  altliough  she  is  a  witness  now,  she  fails  to  show  that  she  was  a 
witness  then.  There  was  error,  therefore,  in  the  charge  as  to  the  efieot 
of  her  testimony,  for  which  a  new  trial  must  be  granted. 

Issues  are  directed  under  the  act  of  1832,  upon  the  proper  precept 
from  the  register  or  register's  court,  when  matters  of  fact  are  alleged 
touching  the  validity  of  any  testamentary  writing.  But  whether  the 
instrument  b  of  a  testamentary  character  f)r  not,  in  my  judgrnent, 
must  be  determined  by  the  register  or  register's  court,  on  appeal,  or 
by  the  Supreme  Court  on  appeal  from  the  register's  court.  An  issue 
of  law  is  not  to  be  sent  to  the  Common  Pleas  upon  questions  which 
properly  belong  to  the  tribunal  which  haa  exclusive  jurisdiction  upoo 
matters  of  prooate.  The  issue  devisavit  vel  non  involves  the  validitr 
of  the  execution  of  a  will  and  not  its  contents:  Patterson  vs.  Paitenon, 
6S,&R.  55. 

But  I  have  no  doubt  in  regard  to  the  instrument  in  question  here 
being  of  a  testamentary  character.  It  appears  from  the  writing  it«elC 
that  it  was  the  desire  and  wish  of  testatrix  that  her  property  on  her 
death  should  go  to  and  be  held  by  the  persons  therein  uamei)  as  the 
.objects  of  her  bounty.  It  is  evident  from  the  document  itself,  tlrnt  it 
was  intended  to  take  effect  at  the  death  of  the  testatrix.  It  has,  there- 
fore, every  essential  element  of  a  testamentary  disposition  of  property 
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either  real  or  personal :  1  Williams  on  Ezeootors,  74,  and  cases  cited ; 
8  Am.  Law  R^.  (new  series)  704. 

Finding  nothing  which  we  are  convinced  was  erroneous  in  the  charge,  so 
far  as  relates  to  the  alleged  will,  we  would  not  disturb  the  verdict  were 
it  not  for  the  express  instructions  that  the  testimony  of  Mrs.  Dicker- 
son  and  Mrs.  Gamp,  if  believed,  proved  the  due  execution  of  the  will ; 


L  At  eomnon  law  the  omntf  «l  caitle  wm  liable  for  Si^vj  dooe  hj  them,  as  in  the 
eye  of  the  law  every  man's  land  was  set  apart  by  enolosures  from  tJiat  of  hia 
neighbors. 

a  This  was  auiversally  held  to  be  tke  law  in  the  northern  eonnties  until  the  case  of 
Oregg  vs.  Greff^,  5  P.  F.  Smith,  227.  ThaioaMooiutnied  the  aeU  of  assembly  to 
ehanjce  the  common  law. 

3.  If  the  owner  of  improved  land  has  no  fenee  eneloeing  his  crops,  he  cannot  recover 

for  injury  done  to  them  by  roving  cattle. 

4.  The  construction  given  to  the  statutes  relating  to  foncei.  (Opinion  ef  Judge  Ad* 

dison  apiirovtd  and  in  part  adopted.) 

5.  A  fence  snould  be  such  as  farmers  of  practical  knowledge  and  experience  would 

eonsider  as  sufllcient  to  protect  crops  from  injury  by  orderly  cattle.  With  such 
sufficient  fenee  an  action  may  be  sustained,  althoi&h  not  made  of  loca,  or  rails,  or 
poets  and  boards,  and  not  four  and  ona-half  fett  high  and  well-stalLed  aii4 
ridered." 

Trespass  for  damage  done  by  cattle  to  growing  crops.  Sufficiency 
•f  fence  passed  upon. 

Charge  of  the  court  delivered  by 

Elweli^  p.  J. — The  plaintiff  in  this  action  seeks  to  recover  damages 
fur  iujury  alleged  to  have  been  done  by  the  cattle  of  the  defendant  to 
h\a  crops  of  growing  com  in  the  summer  of  1870.  It  appears  by  the 
undisputed  evidence  that  these  parties  were  owners  of  adjoining  land  ia 
Northmoreland  township.  The  land  of  the  plaintiff  was  cleared  and 
cultivated ;  that  of  the  defendant  was  in  woods,  which  were  ^closed  by 
fences  erected  for  the  enclosing  of  surrounding  fields.  Between  the  de- 
fendant's woods  and  the  plaintiff  s  field  of  com,  on  the  line  between 
them,  a  fence  consisting  of  logs,  rails,  brush  and  stone,  was  erected  bj 
the  plaintiff  and  those  under  whom  he  claimed.  In  June,  1870,  this 
fence  being  considerably  out  of  repair,  the  voung  cattle  of  the  defendant, 
as  is  alleged,  broke  into  the  plaintiff's  neld  in  which  corn  had  been 

Elanted.  Upon  complaint  being  made  by  the  plaintiff  to  the  defendant, 
e  told  the  plaintiff  to  repair  the  fence,  and  gave  permission  to  cut  trees 
upon  his  side  of  the  line  and  therewith  repair  the  fence.  It  is  alleged 
by  the  plaintiff  that  he  did  repair  tlie  fence,  by  lapjuing  trees  upon  it 
and  by  erecting  a  stone  wall,  and  thereby  made  it  a  good  and  sufficient 
feace;  but  that  the  defendant's  cattle  being  breachy  continued  to  break 
into  his  corn-field  and  destroy  or  injure  hia  crop  of  com.  The  principal 
matters  in  controversy  are  the  sufficiency  of  the  fence  and  the  amount 
of  damages  done  by  the  defendant's  cattle.  It  i^  a  maxim  of  the  law 
that  every  man  must  so  use  and  take  care  of  his  own  as  not  to  injure 
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.  At  the  oommon  law  under  tkU  rule,  the  owner  of  cattle  which  went 
upon  the  cultivated  land  of  another  was  liable  for  injury  done  by  them, 
although  the  land  was  not  fenced ;  every  man's  land  being  in  the  eye 
of  the  law  enclosed  and  set  apart  fh)m  that  of  his  neighbor. 

In  these  northern  counties  this  rule  of  the  common  law  was  univer- 
sally understood  to  be  the  law  of  the  State  until  the  decision  of  the 
Supreme  Court  in  the  case  of  Oregg  vs.  Oregg,  5  P.  F.  Smith,  227.  In 
that  case  the  acts  of  assembly  were  construed  to  change  the  common  law 
upon  the  subject. 

It  was  held,  and  must  now  be  considered  as  the  law,  that  if  the  owner 
of  improved  laud  has  no  fences  enclosing  his  crops  he  cannot  recover 
for  injuries  done  thereto  by  reason  of  catUe  straying  upon  his  land.  He 
must  fence  hb  land  both  to  retain  his  own  cattle  and  to  shut  out  the 
roving  cattle  of  hb  neighbors.  If  he  is  negligent  in  the  performance 
of  this  duty,  he  cx)ntributes  to  the  damage  which  as  a  consequence  ensues, 
knd  can  sustain  no  action  therefor. 

It  is  contended  by  the  counsel  for  the  defendant  that  the  plaintiff  was 
guilty  of  negligence,  and  is  not  entitled  to  recover,  if  you  find  from  the 
evidence  that  nis  fence  was  not  four  and  a-half  feet  high.  I  do  not 
concur  in  this  view  of  the  law.  The  point  decided  in  Oregg  vs.  Gregg 
does  not  go  that  length. 

In  construing  the  statutes  upon  this  subject,  it  was  held  by  Judge 
Addison,  three-rourths  of  a  century  ago,  that  if  a  fence,  though  what 
was  not  called  lawful,  be  what  is  cal  lied  neighborly,  and  sufficient  to  keep 
out  cattle  not  breaehy,  that  trespass  will  lie  for  injury  by  the  cattle  of 
another.  This  view  of  the  law  has  not  been  rejected  as  unsound  in  any 
case  of  which  I  have  knowledge,  in  which  the  question  was  distinctly 
raised.  I  adopt  it  as  substantially  correct,  and  instruct  you  that  if  the 
defendant's  cattle  broke  through  or  jumped  over  the  fence  between  the 
plaintiff's  com-fieUI  and  the  defendant's  woods,  and  damaged  the  plain- 
tiff's com,  he  is  entitled  to  recover  for  the  damage  done,  vnlm  you  are 
tatufied  from  the  evidence  tliot  the  fence  teas  not  such  as  farmers  ofpradieal 
knowledge  and  experience  would  consider  as  sufficient  to  protect  the  crcp 
from  injury  by  uiuaUy  orderly  eatUe,  If  it  was  such  a  sufficient  fence, 
for  the  damage  done  while  in  that  condition  the  plaintiff  may  recover, 
although  it  was  not  made  of  logs  or  rails,  or  posts  and  boards,  and  was 
not  "  four  and  a-half  feet  high  and  well-staked  and  ridered."  On  the 
contrary,  if  not  sufficient,  judged  by  the  standard  before  mentioned,  no 
recovery  can  be  had  for  the  injury  done  while  in  that  condition. 
.  The  facts  of  the  case  are  to  be  ascertained  by  and  are  entirely  sub- 
mitted for  your  determination  under  the  evidence.  In  deciding  as  to 
the  sufficiency  of  the  plaintiff's  fence,  you  will  consider  the  material  of 
which  it  was  made,  as  well  as  its  height,  breadth  and  firmness,  and  yoa 
will  give  to  the  opinion  of  witnesses  upon  the  subject  such  weight  as  yoa 
think  they  are  entitlerl  to.  If,  under  the  facts  as  you  shall  find  them, 
and  the  law  as  we  have  laid  it  down,  the  plaintiff  shall  in  your  judg- 
ment be  entitled  to  recover,  vour  verdict  shall  be  in  such  amount  as 
will  compensate  him  for  the  oamage  sustained. 
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(Sonrt  of  (Common  {}lra9  of  Btub  (Eotmts. 

[Leg.  Int,  Vol.31,  p.  333.] 

HuDNiT  V8.  Roberts. 

Where  maieriak  are  Aimished,  not  under  a  contract  for  the  whole,  for  two  bnildinga 
which  are  the  proper  subject  of  an  unaoportioned  lien,  the  claimv  for  the  materiios 
for  the  buUdine  first  erected  must  be  filed  within  six  months  from  the  time  the  last ' 
materials  for  it  were  fhrnished.  The  subaequent  furnishing  of  materials  for  iht 
other  bailding  will  not  extend  the  time  for  the  filing  of  the  lien  for  the  materiala 
furnished  for  the  first  building. 

Mechanics'  Hen — exceptions  to  auditor's  report 
Opinion  delivered  December  24,  1873,  by 

Watson,  A.  L.  J. — ^The  defendants  were  engaged  in  business  at 
drovers.  owned  a  lot  of  land  in  Newtown  township.    In  the 

spring  of  1868  they  commeooed  the  erection  of  buildines  upon  this  lot 
They  designed  to  "  build  a  bam,  wagon-house  and  shed,  and  to  fix  up 
generally  for  all  kind*  of  stock." 

The  barn  and  wagon-house  were  connected  tofl;ether  so  as  to  form  ooe 
building.    It  was  begun  in  April  and  completed  in  September,  1868. 

The  shed  was  b^un  in  February,  1869,  and  was  completed  in  a  few 
days.  It  was  an  open  shed  about  eighty  feet  long  by  eighte^  fe^t  wide, 
divided  into  stalls  for  stabling  mules,  and  was  kSout  twenty  feet  distant 
from  the  bam. 

The  lumber  for  both  these  buildings  was  furnished  by  Stacy  Brown 
&  Co.  That  for  the  barn  and  wagon- house  was  first  contracted  for,  and 
it  was  furnished  as  the  building  progressed,  the  last  charge  being  on  the 
12th  of  August,  1868.  Some  time  afterwards  an  account  for  it  was 
rendered  to  the  defendants,  and  they  made  partial  payment  upon  it 

Soon  after  the  commencement  of  this  building,  one  of  the  defendants 
communicated  to  Stacy  Brown  &  Ck).  their  design  to  build  the  shed  and 
to  fix  up  generally  for  all  kinds  of  stock,  but  no  contract  was  then  made 
or  order  given  for  the  lumber  for  the  shed.  The  lumber  for  it  was  bought 
in  February,  1869,  and  was  all  furnished  on  the  9th  of  that  month.  On 
the  13th  of  March,  1869,  Thomas  B.  Scott  obtained  a  judgment  in  this 
court  against  the  defendants  for  #5,000. 

On  the  7th  of  June,  1869,  Stacy  Brown  &  Co.  filed  a  joint  or  uoap- 
Dfirtioncd  Hen  against  both  buildings  for  the  amount  of  their  claim  for 
lumber  furnished  by  them  for  their  erection. 

The  property  was  afterwards  sold  on  the  execution  of  another  creditor^ 
and  the  fund  in  court  for  distribution  is  the  proceeds  of  sale  remaining 
after  the  payment  of  undisputed  liens.  It  is  claimed  by  Scott  upon  his 
judgment,  and  by  Stacy  Brown  A  Co.  upon  their  lien. 

It  was  decided  in  Lauman'e  Appeal,  8  Barr,  473,  that  when  a  me- 
chanics' lien  is  filed  against  several  farm  buildings  intended  to  be  used 
and  occupied  together,  there  is  no  necessity  for  its  apportionment  among 
the  several  buildings.  Being  all  erected  for  a  common  purpose,  and 
subject  to  the  same  use  and  occupancy,  the  reasons  for  apportionment  do 
not  exist ;  and  the  act  of  1836,  directing  such  apportionment,  does  not 
appl3\    If  this  was  the  only  difficulty  in  the  case  it  would  be  easy  of 
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solution.  Tlie  auditor  has  gone  farther,  and  held  that  when  such  build- 
ings, in  pur^iuance  of  an  ori^al  design  of  the  owner,  are  erected  at 
different  times,  and  the  materials  are  furnished  for  all  of  them^  not  under 
one  contract  or  under  a  general  engagement  for  the  whole,  but  under 
separate  contracts  for  each,  the  lien,  if  filed  within  six  months  after  the 
materials  are  furnished  for  the  last  building,  will  relate  back  to  the 
beginning  of  the  first  and  bind  the  whole  for  the  full  amount  furnished 
ipr  the  several  erections.  He  has,  in  pursuance  of  this  ruling,  applied 
tbe  whole  balance  of  the  fund  to  the  payment  of  the  mechanics  lien 
in  preference  to  the  judgment  entered  after  die  commencement  of  the 
first  building. 

It  was  held  in  Yearsley  vs.  Flantgan,  10  Har.  489,  decided  in  1854, 
that  when  a  contract  is  made  to  do  all  the  brick  and  stone  work  of  a 
building,  the  contract  being  entire,  a  Mem  may  be  filed  withw  six  months 
fh>m  the  htjing  of  the  pavement,  although  all  except  the  pavement  was 
completed  more  than  six  months  before.  Yet  if  the  buildii^  l-o  finished 
and  the  contract  treated  as  if  completed,  and  a  ooasiderable  period  of 
time  sufibred  to  elapse  before  the  pavement  is  laid,  and  other  rights  have 
intervened,  the  lien  will  be  too  late. 

Hie  act  of  14th  April,  1855,  P.  L.  238,  provided  whenever  the  items 
of  a  mechanic's  or  material  man's  bill  for  work  done  or  material  fiir- 
inebed  tenttnuoimly  towards  the  erection  of  any  new  building,  are  in  any 
part  bona  fide  within  six  months  before  the  filing  of  the  claim  therefor, 
the  lien  shall  be  valid  for  the  whole."  Before  the  passage  of  this  act,  it 
had  been  held  that  the  lien  could  not  be  sustained  for  materials  furnished 
more  than  six  months  before  its  filing,  unless  furnished  under  a  contmct 
or  engagement  for  the  whole :  Phillips  vs.  Dwuxnt,  3  Am.  Law  Reg.  30'k 
The  purpose  of  the  act  of  1855,  as  is  said  by  Judge  Agnew,  in  Singerly 
vs.  Doerr,  12  P.  P.  S.  13,  was  "when  the  materials  were  in  part  fur- 
nished for  a  single  building,  to  the  same  contractor,  in  the  ordinary 
progress  of  the  work  upon  it,  thus  giving  to  them  a  unity  of  purpose,  if 
Mot  of  contract,  ta  correct  that  apparent  want  of  continuity  which 
FhilHp»  vs.  Dunoon  had  decided  to  exist  when  there  was  no  contract  or 
order  for  the  whole  bill."  Again,  the  same  judge  says  in  DiUer  vs. 
J5Wr(/tfr,18  P.  P.  S.  432,  "the  act  of  1855  anplies  to  work  done  or  ma- 
terials ilimished  continuously  to  the  same  building,  and  was  intended 
to  link  together  the  items  of  an  account  for  work  or  materials  where 
there  was  no  contract  for  the  whole,  or  no  order  which  would  embrace 
the  whole  in  a  single  transaction."  To  sustain  the  lien  in  the  present 
case,  it  is  necessary  to  go  a  step  farther,  and  to  hold  that  the  items  of 
an  account  for  the  materials  fbmished  for  the  erectiott  of  different 
bttildings,  which  are  the  subject  of  a  joint  or  anapportioned  lien,  may 
W  Imked  together  so  that  the  claims  for  materials  nimished  within  six 
months  for  the  one  last  erected,  will  carry  with  it  and  sustain  tbe  lien 
against  all,  for  materials  furnished  for  the  erection  of  the  others  more 
tha»8ix  months  before  the  filing  of  the  claipn,  and  which  other  build- 
logs,  though  forming  but  a  part  of  the  original  design  of  contemplated 
improvements,  were  in  fact  completed  as  independent  stractures^  before 
the  last  one  was  commenced. 

It  may  be  admitted  that  these  buildings  are  properly  the  subject  of  a 
joint  lien,  but  it  does-  not  follow  that  each  of  them  ia  not  also  tbe  sub- 
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jQct  of  a  separate  lien.  The  barn  aud  wajzon-house  were  connecCed 
together  so  as  to  constitute  one  building.  The  mule  shed  afterwards 
erected  was  not  connected  with  it,  and  iJthough  in  the  same  enclosure, 
and  designed  to  be  used  in  the  same  business,  was  a  complete  building 
of  itsel£  The  materials  for  the  first  were  all  furnished  and  the  build- 
ing was  finished  before  the  materials  were  furnished  or  bought  for  the 
aeoond,  and  before  its  erection  was  commenced. 

Although  the  intention  or  design  of  the  Messrs.  Roberts  to  put  up  the 
ahed  was  made  known  to  the  claimants  soon  after  the  barn  was  begun, 
yet  that  intention  or  desien  had  not  then  taken  shape,  and  it  might  be 
abandoned  altogether.  In  fiict  nothing  was  done  towards  carrying  it 
oat  until  nearly  five  months  had  elapoed  after  the  completion  of  the 
other  buildii^.  There  was  nothing  to  prevent  the  claimants  from  filing 
their  lien  aCgainst  the  barn  for  the  material  furnished  for  it,  and  until 
the  commencement  of  the  shed  there  was  nothing  to  give  notice  to  other 
parties — purchasers  or  creditors — ^that  the  improvements  were  not  com- 
plete^  or  that  anything  more  was  to  bedone,  by  which  the  time  for  filing 
a  lien  would  be  extended. 

The  rulings  in  the  last  two  cases  cited  show  that  the  act  of  1855  is 
only  intended  to  extend  the  time  for  the  fi  ing  of  the  lien  against  a 
sinzle  building,  and  the  fair  inferenoe  is,  that  it  will  not  avail  to  sustain 
a  claim  for  materials  furnished  separately  for  several  buildings,  each  of 
which  is  the  subject  of  a  separate  lien« 

We  think  it  was  incumbent  on  the  claimants  to  file  their  lien  against 
the  barn  and  wagon-house  constituting  tho  fin^t  building  within  six 
months  from  the  time  when  the  last  materials  were  furnished  for  it,  and 
that  having  failed  to  do  so,  their  lien  for  such  materials  i^  gone. 

As  to  the  claim  for  materials  furnished  the  mule  s!)ed,  tho  lien  is 
sustained. 

The  report  is  recommitted  to  the  auditrir  with  instructions  to  report 
a  schedule  of  distribution  in  accordance  with  this  opinion. 

[Leg.  Int.,  Vol.  31,  p.  349.] 

James  Lovett  vs.  Nancy  Lovett. 

Lapsed  devise— Exeentoiy  deTise— Limitation  over  after  Bueoessive  contingencies — 

Dower  in  lands  alter  a  fee  determined. 
I.  A  lapsed  le^y  or  devise  usually  falls  into  the  residue  and  n^oes  to  the  residuary 

lei^tee  or  devisee.   If  there  be  uo  residuary  legatee  or  devisee,  or  if  the  lapse  be 

of  a  pATt  of  the  residue  itself,  then  it  passes  as  intestate  property  to  the  next  of  kin 

or  heirs  of  the  testator. 
%  An  executory  devise  may  be  limited  to  take  effect  after  several  intervening  estates, 

either  vested  or  contingent,  if  the  final  contingency  upon  which  it  is  to  ve«t  be 

not  too  remote ;  that  is,  it  must  happen,  if  at  all,  within  a  life  or  lives  in  bding 

and  a  competent  time  afterwards. 
S.  The  widow  of  a  tenant  in  fee  which  fee  is  determined  by  the  death  of  the  tenant 

without  issue,  is  entitled  to  dower  in  the  estate  thus  determined. 

Case  stated  in  ejectment.    Opinion  delivered  hj 
Watson,  P.  J. — ^This  case  arises  under  the  will  of  John  H.  Lovett, 
deceased. 

The  evident  design  of  the  testator  was  to  leave  his  estate  to  his  two 
sons,  Jefferson  and  Herman,  in  such  a  way  as  to  secure  them  "a  regular 
and  certain  means  of  support/'  but  not  to  fetter  the  estate  further  than 
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was  considered  necessary  to  effect  this  purpose.  The  provisions  of  the 
will,  as  to  the  care  of  the  property  and  the  power  of  the  trustees  over  it, 
are  extended  and  minute.  They  need  not  be  particularly  stated  here. 
They  show  the  intention  above  stated,  and  authorize  the  trustees  to 
execute  the  trust  by  an  absolute  conveyance  of  the  property  to  the  sons, 
whenever  the  propriety  of  such  a  conveyance  should  be  manifested  in 
the  manner  pointed  out  by  the  will.  Then  follows  the  clause  under 
which  the  questions  in  this  case  arise.  It  is  as  follows:  "If,  how- 
ever, the  contingency  thus  provided  for  should  never  happen,  and  the 
trusts  herein  created  should  remain  unexecuted  in  my  said  sons,  my  will 
then  is,  that  if  my  said  sons,  Jefferson  and  Herman,  shall  die  leaving 
lawful  issue  surviving  them,  then  I  give  and  devise  one-half  of  the  real 
estate  which  shall  then  remain  unsold  to  the  lawful  issue  of  Jefferson  in 
fee  simple,  and  the  other  moiety  of  the  said  real  estate  to  the  lawful  issue 
of  Herman,  also  in  fee  simple.  And  I  give  and  bequeath  all  the  per- 
sonal estate  tlien  remaining  in  the  hands  of  my  said  trustees  or  their  suc- 
cessors, to  the  said  lawful  issue  of  my  said  sons ;  the  ^aid  personal  estate 
to  be  divided  into  two  equal  shares,  and  one  moiety  to  be  paid  to  the  issue 
of  Jefferson,  and  the  other  moiety  to  the  issue  of  Herman  ;  the  issue  of  a 
deceased  child  to  take  the  same  share  as  their  parent  would  have  done 
if  living;  and  if  either  of  my  sons,  Jefierson  or  Herman,  should  die 
leaving  no  issue  living  at  the  time  of  his  decease,  then  I  devise  the  said 
real  and  personal  estate  to  the  survivor  in  fee.  And  if  both  my  said  sons, 
Jefferson  and  Herman,  should  die  leaving  no  issue  living  at  the  time  of 
their  decease,  then  I  devise  and  bequeath  the  said  real  estate  in  fee  and 
the  personal  property  absolutely  to  Mercy  Lovett  and  James  Lovett, 
the  children  of  my  brother  Owen,  share  and  share  alike,  their  heirs  and 
assigns  forever." 

Then  follows  a  devise  of  his  burial  lots  in  the  cemetery  to  his  two  sons, 
and  directions  to  his  executors  to  place  stones  at  his  grave. 

The  previous  bequest  and  devise  to  the  trustees  is  of  all  my  personal 
estate  of  whatsoever  kind  and  all  my  real  estate  wheresoever  situated." 
There  is  no  disposition  of  any  residue  of  estate,  as  such,  in  the  will. 

Mercy  Lovett,  one  of  the  devisees  in  remainder,  died  unmarried  and 
without  issue  in  the  lifetime  of  the  testator. 

After  the  death  of  the  testator,  the  trustees  named  in  his  will  admin- 
istered the  trust  during  the  lifetime  of  the  sons.  The  discretion  vested 
in  tliem  to  convey  the  real  estate  to  the  sons  was  never  executed. 

Jefferson  died  after  his  father,  unmarried  and  without  issue,  leaving 
his  brother  Herman  surviving  him. 

Afterwards,  Herman  also  died,  leaving  no  issue,  but  leaving  a  widow 
Nancv,  to  whom,  by  his  will  in  writing,  since  his  death  duly  proved,  he 
devised  his  whole  estate  absolutely.  The  land  devised  by  the  will  of 
John  H.  Lovett,  or  so  much  of  it  as  is  involved  in  this  ca^e,  was  in  the 
possession  of  Herman  at  the  time  of  his  death,  and  since  then  has  been 
and  still  is  in  the  possession  of  his  widow  under  his  will. 

This  suit  is  brought  by  James  Lovett,  the  devisee  in  remainder  under 
the  will  of  John  H.  Lovett,  against  Nancy  Lovett,  the  widow  and 
devisee  of  Herman,  for  the  land  thus  in  her  possession. 

Let  us  first  consider  the  effect  of  the  death  of  Mercy  Lovett,  in  the 
lifetime  of  John  H.  Lovett,  the  testator.   The  devise  to  her  and  James 
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was  to  take  effect  u|>on  the  happening  of  the  contingency  of  both  Jeffer- 
son and  Herman  dying  without  leaving  issue  living  at  the  time  of  their 
death,  and  it  was  to  them, "  share  and  share  alike,  their  assigns  forever." 
As  John  H.  Lovett  left  lineal  descendants,  the  devise  to  Mercy,  the 
daughter  of  his  brother,  does  not  fall  within  the  saving  power  of  the  act 
6th  May,  1844,  P.  L.  565.  The  limitation  to  her  heirs  and  assigns  was 
intended  to  define  the  estate  she  was  to  take,  and  not  to  provide  for  the 
substitution,  as  devisees,  of  such  persons  as  miffht  answer  that  descrip- 
tion in  the  event  of  her  death  in  the  lifetime  of  the  testator :  Diekiiisan 
vs.  Parvw.  8  S.  &  R.  71. 

It  therefore  lapsed.    To  whom  did  it  ffo  T 

Usually  a  lapsed  legacy  or  devise  falb  into  the  residue  of  the  estate, 
and  passes  with  it  to  the  residuary  legatee  or  devisee  if  there  be  one.  The 
reason  of  this  rule  is,  that  the  residuHry  clause  is  intended  to  embrace 
everything  not  before  efiectually  disposed  of.  When  this  iutent  is  nega- 
tived the  rule  does  not  apply.  Thus,  in  the  case  of  a  reMuary  bequest 
or  devise  to  several  as  tenants  in  common,  the  share  of  one  dying  in  the 
lifetime  of  the  testator  does  not  pass  to  the  others,  because  the  testator 
has  sneoified  the  proportion  each  was  to  take.  Here  the  lapsed  share, 
if  real  estate,  will  go  to  the  testator's  heirs ;  if  personal  property,  it  will 

fo  to  his  next  of  kin,  as  intestate  property :  XVilliams  on  Executors, 
459,  note  (vi.) ;  Cimbridge  vs.  Rous^  8  Ves.  25 ;  Craighead  vs.  Oiven^ 
10  S.  &  R.  351 ;  Woolmer'8  Estate,  3  Wh.  477. 

Where  there  is  no  residuary  clause  a  lapsed  legacy  goes  to  the  next 
of  kin :  Armdrong  vs.  Moran,  1  Brad.  Sur.  B.  314. 

When  a  legacy  b  given  to  two  persons  jointly,  and  one  of  them  dies 
l>efore  the  testator,  the  whole  will  survive  to  the  other :  Morley  vs.  Bird, 
3  Yes.  628.  When  given  to  legatees  as  tenants  in  common,  as  where 
an  aggregate  fund  is  to  be  divided  among  them  in  equal  shares,  if  any 
of  them  die  before  the  testator,  what  was  intended  for  those  so  dying 
will  lapse  into  the  residue. 

Where  a  legacy  is  given  to  a  class  of  persons  in  terms  as  tenants  in 
common,  as  to  the  children  of  A.,  the  death  of  one  of  them,  in  the  life- 
time of  the  testator,  wiH  not  occasion  a  lapse  of  any  part  of  the  fund, 
bu.t  the  whole  will  go  to  the  survivors  of  the  class :  Williams  on  Execu- 
tors, 1462,  and  cases  cited. 

Here  the  devise  to  Mercy  and  James  Lovett  is  to  them  individually 
and  not  as  a  class ;  it  is  to  them  in  eqiual  shares ;  it  is  to  them  as  tenants 
in  common  and  not  jointly.  The  wnole,  therefore,  does  not  survive  to 
James.  The  intention  of  the  testator  was  to  dispose  of  his  whole  estate. 
All  except  his  burial  lots  was  embraced  in  his  provisions  for  his  sons, 
and  in  the  contingent  limitations  over  in  the  event  of  their  dving  without 
issue  living  at  the  time  of  their  death.  There  was  no  residuarv  devise 
into  which  the  lapsed  share  of  Mercy  could  sink.  It  follows  that  this 
share  was  undispt>sed  of  by  the  will,  and  upon  the  death  of  testator  de- 
scended as  intestJite  property  to  his  heirs,  being  his  two  sons,  Jefferson 
and  Herman.  Upon  the  death  of  Jefferson  his  interest  in  it  descended 
to  his  surviving  brother,  and  upon  the  death  of  Herman  the  whole  of  it 
passed  under  his  will  to  his  wife  Nancy. 

This  disposes  of  the  questions  here  involved  as  to  the  undivided  one- 
half  of  the  land  in  dispute  in  favor  of  the  defendant 
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We  come  now  to  coosider  the  clabn  of  the  plaintiff  to  the  other  on- 
divided  hal£ 

The  trusts  in  the  will  were  to  continue  during  the  lifetiae  of  the  sons, 
unless  sooner  executed  by  conveyanoe  to  them  in  the  exercise  of  the  dis* 
cretion  vested  in  the  trustees.  If  the  trusts  should  not  be  executed  by 
such  conveyance  (and  they  were  not)  then  upon  the  deadi  of  the  sons 
leaving  lawful  issue  surviving  them,  the  property  was  to  go  over  to  their 
issue,  oue-half  to  the  issue  of  each  in  fee  simple.  If  either  should  die  leav- 
ing no  issue  living  at  the  time  of  his  decease,  then  the  whole  was  to  so 
to  the  survivor  in  tee.  If  both  should  die  leaving  no  issue  living  at  tM 
time  of  their  decease,  tHIn  the  property  was  to  pass  to  James  Lovett, 
the  plaintiff,  aud  his  sister^  in  equal  shares. 

This  will  was  made  since  the  passage  of  the  act  27th  April,  1865, 
P.  L.  368,  by  which  all  estates  tail  created  thereafter  are  converted 
into  estates  in  fee  simple.  We  therefore  need  not  slop  to  inquire  what 
was  the  character  of  the  fee  devised  te  the  sons,  nor  need  we  consid^ 
whether  the  estate  originally  vested  in  them  was  a  fee  in  both  or  a  life 
estate  in  each  with  cross  remainders  in  fee.  The  result,  for  the  purposes 
of  this  case,  is  the  same,  let  the  original  estates  have  been  what  they  may. 
By  the  terms  of  the  will  the  fee  in  the  whole,  upon  the  death  of  Jefier* 
son  without  issue  or  wife,  became  vested  in  Herman,  subject  only  to  be 
defeated,  if  it  might  be  defeated  at  all,  by  the  hapjaening  of  the  turtfaer 
contingency,  to  wit,  his  dying  abo  without  issue  living  at  the  time  of 
his  death,  and  which  contingency  afterwards  actually  occurred. 

We  have  thus  an  estate  in  fee  in  Herman,  subject  (as  to  one-half)  to 
a  limitation  over  to  James  in  fee  upon  the  death  of  Hermsn  without  iseue 
living  at  tbe  time  of  his  death.  An  executory  devise  is  a  limitation  by 
will  of  a  future  estate  or  interest  in  land  whi<'h  cannot  consistently  with 
the  rules  of  law  take  effect  as  a  remainder.  It  is  not  derived  out  of,  or 
dependent  upon,  the  estate  whidi  it  supersedes.  It  is  a  future,  substan* 
tive,  independent  limitation,  to  arise  on  a  given  event,  and  the  circum- 
stance that  that  event  involves  the  feilure  of  a  preceding  estate  is  merely 
accidental.  As  where  the  devisor  parts  with  his  whole  fee  simple,  but 
u|>on  8<ime  contingency  qualifies  that  dispo«»ition  and  limits  an  estats 
upon  that  contingency :  1  Jarman  on  Wills,  *778,  *791 ;  Feame  on  Rop 
mainder?,  399. 

Whether  the  fee  upon  which  the  limitation  is  grafted  be  immediate  or 
one  in  remainder,  either  contingent  or  vested,  can  make  no  difierence, 
so  that  the  contin^cy  must  noceswirily  happen,  if  ever,  within  one  or 
more  lives  in  beinir  and  twenty-one  years  after^  including  a  eufBcient 
number  of  months  for  the  birth  of  a  child  in  venire  «o  mere:  Feanieon 
Remainders,  431 ;  3  Green.  Cruise,  456 ;  Smith  on  Executory  Interests, 
§  706;  Ijeavitt  vs.  Lopan,  3  Wal.,  Jr.,  184;  TktUuwm  vs.  Woodford^ 
4  Ves.  227 ;  Wells  vb.  Ritter,  3  Wh.  226 ;  ^^iw*^  vs.  Twwend,  8  C.  441. 

The  time  here,  within  which  the  interest  of  the  plaintiff  must  vest,  if  it 
ever  vests,  is  fixed,  to  wit,  at  the  death  of  the  survivor  of  the  two  sons  of 
the  testator,  both  of  whom  were  in  being  when  the  will  was  made  and  took 
effect,  and  it  was  not  objectionable  by  reason  of  its  remoteness.  The 
limitation  to  him  falls  strictly  within  the  definition  of  an  executory  de- 
vise. The  contingency  for  its  vesting  has  arisen  and  the  estate  which 
before  was  contingent  has  become  vested  in  him. 
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One  question  yet  remains  to  be  considered — the  claim  of  the  widow  of 
Herman  Lovett  to  dower  in  the  land  thus  devised  to  the  plaintiff! 

By  the  law  of  England  a  wife  is  entitled  to  dower  and  u  husband  to 
curtesy  in  an  estate  tail  in  lands  determined :  1  Cuke  Lit.  30a.,  81b., 
241,  note  170 ;  Paine's  Case,  8  Rep.  34.  An  immediate  estate  in  fee, 
defeasible  on  the  Uking  effect  of  an  executory  limitation,  hus  all  the 
incidents  of  an  actual  estate  in  fee  simple  in  poMession,  such  as  curlcey, 
dower,  etc.,  the  devisee  havine  the  inheritance  in  fee  subject  only  to  a 
possibility :  1  Jarman  on  Wills,  *792 ;  Buckworih  vs.  Thirhell,  1  Col- 
lect Jurid.  332;  and  the  same  in  Virginia:  Talliferro  vs.  BvrutU,  4 
Call,  321. 

In  thb  State  it  has  been  expressly  decided  that  a  widow  is  dowable 
of  a  fee  simple  determined  by  executorv  devise  on  her  husband  dvin^ 
without  issue  living  at  the  time  of  his  death  :  Evans  vs.  Evans,  9  mrr^ 
190 ;  Buchanan  vs.  Sheffer,  2  Y.  374.  See  also  two  interesting  papers 
on  the  subject  of  dower  in  qualified  fees  in  2  Southern  Law  Review, 
447,  615. 

The  claim  of  the  wife  to  dower  in  the  share  devised  to  the  plaintiff  is 
not  inconsistent  with  her  claim  to  the  whole,  or  in  opposition  to  the  will 
of  her  husband.  Under  his  will  she  would  take  all  in  fee ;  under  the 
statute  she  will  take  as  dower  only  the  half  during  life. 

We  thus  sum  up  our  examination  of  the  case. 

1.  The  dev'ise  to  Mercy  Lovett  lapsed  by  her  death  in  the  lifetime  of 
the  testator.  The  contingent  interest  in  the  land  devised  to  her,  panscd 
as  intestate  property  to  the  testator's  heirs,  his  sons  Jefferson  and  Her- 
man. Upon  the  death  of  Jefferson  bis  share  therein  descended  to  hi^ 
brother  Herman.  This  contingent  interest  united  in  Herman  with  his 
previous  estate,  and  vested  the  one  undivided  half  of  the  land  in  h'm 
absolutely,  and  this  half  is  now  vested  in  his  wife  under  his  will. 

2.  Under  the  will  of  the  testator,  the  plaintiff  took  a  contingent 
interest  to  the  extent  of  one  undivided  half  of  the  land  by  way  of  ex- 
ecutory devise.  This  contingent  interest  has  become  absolute  by  the 
happening  of  the  contingency  upon  which  it  was  to  vest,  to  wit,  the 
death  of  both  of  the  previous  devisees  without  leaving  issue  living  at 
the  ^ime  of  their  death. 

3.  The  plaintiff  takes  this  share  subject  to  the  statutory  dower  of  the 
defendant  therein,  being  the  one-half  thereof  during  her  life. 

4.  The  plaintiff  is  entitled  to  judgment  that  he  recover  possession  of 
the  one  undivided  fourth  part  of  the  lands  for  which  tins  suit  wa? 
brought,  and  that  he  recover  his  costs  in  this  behalf  expended,  >vhich 
judgment  we  direct  to  be  entered. 
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[Leg.  Int,  Vol.  81,  p.  358.] 

Beksalem  School  District  vs.  Bilbrough  &  Jackson. 

A  joint  action  against  three  Award  against  two  and  in  favor  of  the  third.  Appeal 
by  the  two.  No  appeal  as  to  the  third.  Subsequent  proceedings  against  the  two: 
On  the  trial  the  signature  of  third  defendant  admitted  to  be  forged.  Held,  that  the 
record  might  be  treated  as  amended  and  a  verdict  against -the  two  sustained. 

Amendment — pleading. 

Opinion  delivered  October  30,  1874>  by 

Watsox,  a.  L.  J. — ^This  action  was  brought  a^inst  three  defendants. 
A  declaration  was  filed  against  all  on  their  joint  bond.  Arbitration 
before  plea.  Award  in  favor  of  the  plaintiff  against  two  and  no  cause 
of  action  as  to  the  third.  Appeal  by  the  two  defendants  against  whom 
the  award  was  rendered.  No  appeal  by  the  plaintiff.  Subsequent  pro- 
ceedings against  the  two  only,  one  of  whom  pleaded  "non  est  factum'* 
and  "nil  webel,''  and  the  other  pleaded  "performance."  On  the  trial 
the  jury  was  sworn  as  to  the  two.  Evidence  was  ^iven  to  prove  the 
execution  of  the  bond  by  them,  and  it  was  admitted  on  both  sides  that 
the  signature  purporting  to  be  that  of  the  third  defendant  was  a  forgery. 
The  jury  reudered  a  verdict  in  favor  of  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  the  following  points  reserved : 

1.  "Can  the  plaintiff  recover  without  proof  of  the  execution  of  the 
bond  by  George  Jackson,  the  third  defendant?" 

2.  "Can  the  plaintiff  sustain  this  action,  issue  not  having  been  joined 
as  to  the  said  Georg3  Jackson,  and  an  award  of  arbitrators  in  his  favor 
unappealed  from  having  been  made  by  arbitrators  in  this  case?" 

A  motion  has  been  made  to  enter  judgment  for  the  defendants  non 
obstante  veredicto,  and  the  question  embraced  in  these  points  are  now  for 
our  consideration. 

No  formal  amendment  of  the  record  by  striking  out  the  name  of  the 
third  defendant,  George  Jackson,  has  been  made  or  asked  for.  Unless 
the  award  in  his  favor  is  to  bo  considered  as  an  amendment,  we  are 
clearly  of  opinion  that  the  verdict  cannot  be  sustained:  1  Chitty's 
Pleading.  44,  a;  Loew  vs.  Stocker,  U  P.  F.  8.  347;  Cook  vs.  Madtrell, 
20P.  F.  S.  12. 

Various  acts  of  assembly  have  been  passed  to  authorize  amendments 
to  actions  improperly  brought,  or  brought  by  or  against  improper  par- 
ties. The  act  of  12th  April,  1858,  authorizes  the  striking  out  of  the 
names  of  plaintiffs  or  deiendants,  if  too  many  have  been  included  by 
mistake,  so  as  to  secure  a  trial  of  the  cause  upon  its  merits.  These  acts 
have  been  liberally  construed  by  the  courts,  that  they  might  fully 
answer  the  purposes  for  which  they  were  intended.  Many  cases  under 
them  might  be  cited,  some  of  which  even  go  so  far  as  to  allow  amend- 
ments to  be  made  after  the  case  has  reached  the  Supreme  Court  In 
Loew  vs.  Stocker,  an  amendment,  by  striking  out  the  name  of  a  defendant, 
was  asked  for  and  allowed  after  verdict.  The  Supreme  Court  held  this 
to  be  erroneous,  because  being  made  after  verdict,  it  was  not  then  neces- 
sary in  order  to  secure  a  trial  of  the  case  upon  its  merits.  If  an  amend- 
ment had  been  applied  for  in  the  present  case,  it  would  undoubtedly 
have  been  allowed. 
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We,  however,  regard  the  acquiescence  of  the  plaintiff*  in  the  award 
of  the  arbitrators  in  favor  of  the  third  defendant,  whose  name  to 
the  bond  is  admitted  to  be  a  forgery,  and  his  being  dropped  from 
the  subsequent  proceedings,  as  equivalent  to  an  amendment.  The 
cause  proceeded  against  the  others  in  the  same  manner  as  if  a  formal 
amendment  had  been  made  by  striicing  out  hb  name  whenever  it  oc- 
curred. The  jury  was  sworn  as  to  them  alone ;  the  verdict  was  rendered 
as  t6  them  alone.  They  had  notice  that  the  claim  had  been  abandoneil 
against  their  co-defendant,  and  were  deprived  of  no  defence  which  they 
miffht  have  set  up  if  the  formal  amendment  had  been  made,  except, 
indeed,  the  technical  one  which  is  now  ur^ed. 

We  therefore  decide  the  reserved  points  in  &vor  of  the  plaiiitifT ; 
overrule  the  motion  of  the  defendants,  and  direct  judgment  to  be 
entered  against  them  on  the  verdict. 

(Sottrt  of  (Sommon  Ipltos  of  (Solinnbia  Counts. 

[Leg.  Int.,  Vol.  31,  p.  834.] 

The  Locust  Mountain  Coal  and  Iron  Co.  w.  John  Curran  et  al 

In  a  proceediDg  by  ^ill  in  equity  to  restrain  the  collection  of  school  taxes,  the  court 
will  not  inquire  into  tlie  validity  of  the  apnointment  of  the  collector,  ne  having 
given  bond  with  sureties  approved  as  requirea  by  law. 

The  act  of  May  8. 1854,  did  not  establish  a  fixed  rate  of  taxation  for  school  purposes. 
It  merely  provided  a  standard,  by  which  the  MAXIMUM  rate  could  be  ascertained  at 
the  time  the  tax  is  levied ;  to  wit,  the  amount  of  both  State  and  county  taxes,  author- 
ized by  law. 

The  act  of  February  23,  1866,  exempting  real  estate  from  the  three  mill  tax  for  Slate 
purposes,  operated  as  a  reduction  of  a  like  amount  on  that  species  of  property  for 
school  purposes. 

A  levy  of  thirteen  mills  on  real  estate  is  three  mills  in  excess  of  what  the  law  allows. 
The  collection  bf  such  excess  may  be  restrained  by  injunction. 

In  eauity.  Motion  for  a  preliminary  injunction.  Opinion  deliveretl 
September  29,  1874,  by 

Elwell,  p.  J.— The  plaintiffd'  bill  alleges  that  Martin  Purcell,  being 
one  of  the  school  directors  of  Conyngham  township,  was  appointed 
collector  of  the  school  taxes,  and  also,  that  the  school  directors  of  that 
district  have  levied  a  tax  of  thirteen  mills  on  the  dollar  of  the  adjusted 
valuation  of  their  real  estate  which  the  defendants  are  proceediug  to 
collect.  It  is  complained  that  Martin  Purcell  was  improperly  appointed 
collector,  and  that  the  tax  above  ten  mills  on  a  dollar  is  illegal.  It 
appears  by  the  answer  of  the  defendants,  that  Martin  Purcell,  being  one 
of  the  school  directors,  was  duly  elected  treasurer  of  the  board,  and  that 
no  nerson  offering  to  take  the  office  of  collectx>r,  he  was  appointed  theret(), 
and  gave  bonds  approved  as  required  by  law  for  the  due  performance  of 
the  duties  of  the  respective  offices.  The  plaintiff  now  moves  for  a 
preliminary  injunction  to  restrain  the  collection  of  any  part  of  said  tax 
by  Martin  Purcell  as  collector,  and  to  prevent  the  collection  of  three 
mills,  part  of  said  tax,  by  the  hand  of  any  person. 

The  first  ground  upon  which  the  injunction  is  asked  is  untenable. 
The  collector  is  at  all  events  an  officer  de  fado^  the  validity  of  whose 
appointment  cannot  be  inquired  into  in  this  collateral  proceeding. 
And  if  it  could,  we  would  not  put  forth  the  strong  arm  of  the  law  to 


Digitized  by  Google 


544 


PHILADELPHIA  REPORTS. 


stiiy  the  collectioii  of  school  taxes,  unless  we  were  satisfied  that  irre- 
pamble  loss  would  be  sustained  by  the  tax-payers  and  the  district, 
uuless  we  did.  Nothing  of  the  kind  is  alleged,  and  for  that  reason  alone, 
we  would  refuse  the  injunction  to  restrain  the  collection  of  the  tax 
generally.  In  another  case.  No.  296  September  Term,  1874,  a  qvo 
warranto  against  Martin  Purcell,  to  show  by  what  authority  be  exercises 
the  duties  uf  the  office  of  collector  of  schot>i  taxes  of  Conyngham  6i'bo<4 
district,  in  an  opinion  just  filed,  we  held  for  reasons  given,  that  he  was 
duly  appoiqted  to  the  office  and  gave  judgment  in  his  fkyor.  That 
judgment  is  condwdve  of  his  right  while  it  stands  unreversed  upon  the 
record. 

But  the  directors  went  beyond  their  authority  when  they  levied  a  tax 
of  more  than  ten  mills  on  the  last  adjusted  valuation  of  the  real  estate 
in  their  district.  At  the  time  of  levying  this  tax,  the  rate  per  cent,  for 
county  taxes  was  limited  by  law  to  ten  mills  on  a  dollar.  Taxation  is 
regulated  wholly  by  statutes.  Both  the  subjects  for  taxation,  and  the 
amount  of  tax  authorized  can  be  ascertained  only  by  reference  to  acts 
of  assembly.  In  order  that  school  directors  might  be  provided  with  a 
ready  and  convenient  guide,  both  as  to  subjects  of  taxation,  their  values 
and  the  amount  of  tax  wliich  they  are  authorized  to  levy,  the  L^;i8- 
lature  passed  the  act  of  May  8,  1854,  the  29th  section  of  which  requires 
the  commissioners  of  the  county  to  furnish  them  with  a  correct  copy  of 
the  last  adjusted  valuation  of  proper  subjects,  and  things  made  taxable 
for  State  or  county  purposes,  which  subjects  and  things  are  n)ade  taxable 
tor  school  purposes.  Having  thus  ascertained  the  objects  of  taxation, 
the  next  section  regulates  the  amount  of  tax  thereon.  Not  by  any 
specified  rate  per  cent.,  but  by  a  maximum,  to  be  ascertained  by  reference 
to  other  laws  Uf>on  the  subject.  The  30th  section  of  the  act  provider*, 
that  "the  board  of  directors  shall,  on  or  before  the  first  Monday  in 
June,  annually^  proceed  to  levy  and  apportion  the  said  school  tax, 
pursuant  to  this  act,  not  exceeding  the  amount  of  State  and  county  taxes 
authorized  by  law  to  be  assessed  on  all  objects,  persons  and  property, 
made  or  to  be  made  taxable  for  State  or  county  purposes." 

The  amount  is  not  to  exceed  that  authorized  by  law  for  State  and 
county  purposes.  Authorized  when  ?  at  the  time  of  passing  the  act  tir 
at  the  time  of  levying  the  tax?  If  the  former  was  intended,  the  law 
makers  could  scarcely  have  omitted  the  word  "  now  "  and  thus  estabiieh 
a  fixed  rule  not  to  be  varied  by  subsequent  legit^lation  in  regard  to  State 
or  county  tax.  I  submit  that  the  amount  of  tax  which  could  be  levied 
was  to  be  ascertained  by  the  standard  furnished  by  the  act  of  1864, 
which  was  and  is  the  amount  authorized  by  Jaw  at  the  time  of  levying  the 
tax,  and  not  at  the  date  of  the  enactment. 

The  act  of  April  8,  1846,  forbids  the  granting  of  injunctions  by  tlie 
courts  against  the  erection  of  any  public  works  "  erected  or  in  progress" 
under  the  authority  of  an  act  of  the  Legislature,  until  the  questions  f»f 
title  and  damajres  were  decided,  held  that  the  **  works  erected  or  in  pm- 
gress  "  referred  to.  were  not  limited  to  the  date  of  the  enactment,  hut 
that  the  law  applied  to  the  time  when  resort  was  had  to  a  court  of 
equity:  Wolbert  vs.  The  CUy  of  Philadelphia,  12  Wright,  439.  Thci 
rules  of  construction  there  applied  are  applicable  to  the  act  of  1864. 
The  directors  are  required  annually  to  levy  a  tax,  and  the  law  in 
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force  at  the  time,  as  to  the  amouut,  is  the  authority  under  which  they 
act. 

In  1854  the  law  imposed  a  tax  of  three  mills  on  a  dollar  of  the  valua- 
tion of  real  estate  for  State  purposes,  aud  ten  mills  for  county  purposes. 
But  on  the  23d  of  February,  1866,  P.  L.  83,  an  act  was  passed  exempt- 
ing real  estate  from  all  taxation  for  State  puruuses.    From  that  time  to 


for  either  State  or  county  purposes  or  both  is  limited  to  ten  mills  on  a 
dollar  of  the  valuation. 

I  am  unable  to  concur  in  the  views  expressed  by  the  superintendent 
of  common  schools  on  this  subject.  He  declares  il  to  have  been  the 
"  obvious  intention  of  the  law  to  fix  the  amount  of  tax  at  thirteen  mills 
on  the  dollar,  and  thus  avoid  the  perplexing  changes  that  would  other- 
wise cripole  the  financial  managements  of  school  afikirs:"  School  De- 
cisions, 1873,  page  74.  With  all  due  respect  to  the  opinion  of  th^ 
superintendent,  I  am  compelled  to  differ  with  him,  and  to  hold,  that 
the  manifest  and  plain  intent  of  the  act  was  to  allow  to  be  imp«»sed 
c^ch  year  for  school  purposes,  as  much  as  the  law  allowed  for  both  State 
and  county  purposes. 

I  hold,  too,  that  if  the  Legislature  should  add  to  the  list  of  things  made 
taxable  some  things  not  taxable  for  State  or  county  purposes  in  1854, 
such  subjects  would  at  once  become  taxable  for  school  purposes.  And 
if  the  rate  per  cent  were  increased  from  what  it  was  in  1854  for  State 
purposes  the  increase  for  school  purposes  according  to  the  express  lan- 
guage of  the  act  might  be  equal  to  the  amount  thus  increased.  If  thi^ 
be  so,  and  it  is  too  clear  to  be  doubted,  it  follows  with  equal  reason,  that 
when  subjects  of  taxation  are  reduced  in  number,  or  the  tax  made  less 
for  State  and  county  purposes,  the  amount  of  school  tax  undergoes  a 
like  reduction. 

Since  the  act  of  1866,  the  amount  of  tax  on  real  estate  ]» limited  by 
law  to  ten  mills  on  a  dollar  for  State  and  county  purposes — there  being 
DO  State  tax  and  the  limit  for  county  tax  hem^  that  amoimt.  In  adopt- 
ing thirteen  mills  as  the  rate  per  cent,  in  taxing  real  estate  the  school 
directors  exceeded  their  authority,  and  to  the  extent  of  that  excess, 
may  be  enjoined :  Shirk  vs.  Bucher,  3  P.  F.  Smith,  94. 

In  Oarrell  vs.  Murphy,  1  Legal  Gaz.  Rep.  495,  we  refused  to  enjoin 
the  collector,  holding  that  although  irregularly  assessed^  the  tax  levied 
in  that  case  was  not  illegal.  In  the  argument  we  went  furtlier  than 
was  necessary,  but  the  point  decided  was  not  in  conflict  with  what  we 
DOW  hold. 

And  now,  September  29,  1874,  the  motion  for  a  preliminary  injunc* 
tiou  came  on  to  be  heard  and  was  argued  by  counsel,  and  upon  due 
consideration  thereof  it  is  ordered  that  a  preliminnrv  injunction  b^ 
issued  to  restrain  the  defendants  from  the  collection  of  more  than  tei) 
mills  on  the  dollar  of  the  last  adjusted  valuation  of  the  real  estate  of 
the  plaintiff  in  Conyngham  township.  Before  the  writ  goes  out  the 
plaintiff  is  required  to  give  bond  in  the  sum  of  three  hundred  dollars 
as  required  by  law,  with  surety  to  be  approved. 


the  present  the  amount  authorized 
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(Sonrt  of  Common  Ipltoo  of  Cromforlr  (toittQ. 

[Leg.  Int,  VoL  81,  p.  254.] 

The  Charter  op  Red  Men's  MtrruAL  Relief  Absociation  of 
Western  Pennsylvania. 

On  granting  charters  of  incorporation.    Opinion  delivered  by 
LowRiE,  P.  J. — ^This  document  has  been  presented  to  me  for  ap- 
proval, with  the  proof  that  the  public  notice  required  by  law  has  been 
given,  and  I  have  perused  and  examined  it,  and  find  that  it  is  not  in 
proper  form. 

1.  The  document  to  be  presented  for  examination  is  called,  in  the  act 
•of  29th  April,  1874,  relating  to  incorporation,  "the  charter  of  the 
intended  corporation,"  and  also,  "the  certificate  of  incorporation;"  but, 
in  this  document,  it  is  called  by-laws^  which  word  is  used  in  the  act  of 
assembly,  as  it  is  in  common  parlance,  in  a  very  different,  and  even  a 
contrasted  sense.  And  this  error  leads  to  a  fundamental  error  in  the 
last  article,  which  unlawfully  assumes  and  ordains  that  the  association 
may,  by  its  own  act,  alter  its  charter^  miscalled  its  by-laws. 

2.  It  neglects  several  directions  plainly  set  forth  in  section  3  of  the 
•act  of  assembly ;  in  not  stating  the  term  of  the  corporation,  nor  the 
names  and  residences  of  the  subscribers  (or  members),  nor  the  number 
•of  its  directors,  nor  the  names  and  residences  of  those  chosen  for  the  first 
year ;  though  it  seems  there  must  be  at  least  nine  who  are  to  be  rea- 
'dents  of  Titusville,  and  it  may  possibly  be  inferred,  though  it  ought  not 
to  be  left  to  inference,  that  these  nine  are  what  is  called  the  "  Local 
Board." 

Associations  of  this  kind,  usually  called  henefieial,  do  not  consist  of 
«tock  subscribers,  and  I  suppose  it  is  so  with  this  one ;  and  hence  it 
cannot  give  "the  number  of  shares  subscribed  by  each,"  as  required  by 
law ;  and  this  duty  may  be  sufficiently  complied  with  by  the  statement 
«aade  of  t^e  contributions  which  each  member  is  bound  to  pay  into  the 
common  fund. 

In  requiring  the  names  and  residences  of  the  present  directors,  the 
law  plainly  indicates  that  the  application  for  incorporation  is  to  be 
made  by  an  existiug  association  already  organized,  presenting  its  con- 
stitution for  legal  approval.  That  constitution  must  of  course  be  in 
conformity,  both  in  principle  and  form,  with  the  act  of  assembly,  and 
when  legally  approved  and  recorded,  it  becomes  the  charter  of  incor- 
poration of  the  association.  It  is  not  intended  that  any  persons  who 
choose  may  seek  such  a  charter,  and  that  then  whosoever  will,  may 
organize  themselves  into  an  association,  and  become  incorporated  under 
it  And  then  the  public  notice  of  the  intended  application  for  a  char- 
ter, becomes  a  notice  to  all  the  members  of  the  association,  and  not 
merely  a  notice  to  all  strangers  who  may  choose  to  intervene  in  the 
matter. 

3.  The  law  requires  that  the  charter  shall  be  subscribed  by  five  or 
more  persons  (meaning  members,  of  course\  and  acknowledged  by  at 
least  three  of  them,  and  this  is  not  done. 
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It'  persous,  iu  preparing  such  papers,  would  carefully  compare  their 
work  with  the  act  of  assembly,  they  would  save  themselves  from  much 
trouble  and  unpleasant  disappointment. 

The  proposea  charter  is  not  approved. 

Mr.  BUj^kmarr^  for  petition. 

[Leg.  Int.,  Vol.  31,  p.  246.] 

Samuel  Van  Syckle  w.  George  8.  and  Milton  Stewart. 

Legal  arbUration  act  of  April  0, 1870,  for  Erie^  Elk,  Crawford  and  Lawrence  counties 
— Interpretation  of  the  Catw— Distress  for  rent,  replevin,  reference  to  legal  arbitration, 
form  of  award, 

1.  The  act  of  April  6, 1870,  must  be  so  construed  as  to  g^ve  it  practical  effect,  and  not 

to  embarrass  a  reasonable  administration  of  it,  by  sustaining  critical  exceptions  on 
account  of  form,  or  time  or  manner  of  filing  papers,  notes  of  testimony  and  mem- 
oranda of  proceedings. 

2.  When  a  legal  arbitrator  fails  to  file  all  the  papers  of  a  case,  the  proper  remedy  is 

to  apply  to  the  court  to  have  such  defects  supplied,  and  if  necessary,  for  an  enlarge- 
ment of  the  time  for  filing  proper  exceptions.  When  this  course  is  not  pursued, 
an  exception  that  all  the  papers  were  not  filed  will  be  sustained,  particularly  when 
all  are  on  file  before  and  at  the  time  of  hearing. 

3.  The  law  provides  two  modes  of  correcting  errors  in  proceedings  under  it :  First, 

by  motion  to  set  aside  the  award :  Second,  by  filing  exceptions  to  the  rulings  and 
decisions  of  law. 

4.  An  exception  that  the  legal  arbitrator  did  not  duly  reflect  upon  the  case,  being  insus- 

ceptible of  proof,  will  be  dismissed. 

5.  It  is  no  ground  for  exception  that  the  body  of  the  award  of  the  arbitrator  is  not 

written  by  himself,  but  by  another  hand. 

6.  If  a  party  alleges  "  failure  of  mental  vigor"  in  the  arbitrator,  during  the  trial,  he 

roust  apply  to  be  relieved  from  the  submission  for  that  reason.  Alter  electing  to 
take  his  chance,  and  an  award  against  him,  he  cannot  except  on  this  ground. 

7.  It  is  not  '*  misbehavior  "  on  the  part  of  an  arbitrator  to  use  printed  notes  of  testi- 

mony, not  shown  to  be  incorrect,  furnished  by  one  party,  the  other  refusing  to 
contribute  to  the  expense  of  preparing  them. 

8.  An  exception  that  a  party  used  "undue  influence"  upon  the  arbitrator,  withont 

specification  of  the  act  of  acts,  and  not  proved,  will  be  dismissed. 

9.  CJounsel  have  a  right  to  withdraw  points  of  law  submittetl  to  the  arbitrator  for  his 

opinion  iu  writin^i:,  before  the  award  is  made.  It  is  unusual  for  one  party  to  except 
because  the  points  of  the  other  are  not  answered.  Such  exceptions,  if  made,  will 
be  disregarded  unless  accompanied  by  specifications  of  some  error  in  them,  or  the 
rulings  or  decisions  of  the  arbitrator  about  them. 

10.  An  exception  to  the  award  of  a  legal  arbitrator  that  it  is  **  illegal  in  substance 
and  form,  and  without  law  or  evidence  to  support  it,"  is  merely  an  assigpiment  of 
"  general  errors,"  and  is  of  no  value  without  proper  specifications. 

11.  Where  in  replevin  for  goods  distrained  for  rent,  tne  pleas  are  non  demiserunt  and 
riens  en  arrere,  and  thev  are  sought  to  be  sustained  by  evidence  of  fraud  in  obtain- 
ing a  lease,  a  finding  of  facts  by  the  arbitrator  that  the  relation  of  landlord  and 
tenant  existed  between  the  plaintiff  and  defendant  by  virtue  of  a  lease  of  a  certain 
date  in  writing;  that  there  is  a  sum  certain  due  the  defendants  for  rent  under  the 
lease ;  that  no  fraud  is  proved,  with  a  statement  of  distress^  replevin  and  pleadings 
showing  the  issue,  is  sufficient  under  the  section  requiring  a  finding  of  facts  in 
the  nature  of  a  special  verdict 

Sur  exceptions  to  award.  Opinion  delivered  February  16,  1874.  by 
Lowrie,  p.  J. — We  may  not  admire  the  law  of  the  6th  of  April, 
1870,  providing  for  what  the  Legislature  says  shall  be  called  "  legal 
arbitrations,''  as  distinguished  from  ou^  old  acquaintances,  compulsory 
and  voluntary  arbitrations,  which  it  says  shall  hereafter  be  called  by  the 
strange  name  of  "lay  arbitrations;"  that  is,  in  Erie,  Elk,  Crawford  and 
Lawrence  counties,  where  the  law  and  this  new  language  are  to  be  used. 
But  we  must  not  allow  any  prejudice  against  it,  if  we  have  auy,  to  in- 
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diice  us  to  exercise  any  authority  over  it  so  as  to  embarrass  a  reasonnble 
odiniuitftration  of  it.  It  is  a  form  of  legal  remedy  intended  to  be  pi  at  - 
tical,  and  we  must  not  in  the  exercise  of  our  duty  of  review  and  8U|h.i- 
intendence  of  the  work  done  under  it,  be  so  critical  and  exacting  aboia 
its  forms,  as  to  frighten  away  its  use  by  rendering  it  unmanageable  aiitl 
odious,  as  we  should  do  if  we  were  to  heed  the  countless  objectioll^, 
which  may  be  easily  raised  in  the  application  of  a  new  form  tending 
more  to  ol^truct  its  operation  or  foil  its  effecti>,  than  to  secure  its  propi  r 
use  as  a  juridical  reoiedy. 

Thid  we  might  do  if  we  were  to  set  asicle  awards  under  it,  because 
some  of  the  papers  of  the  case,  notes  of  tt^tim  my,  rulings  on  questions 
of  evidence,  or  on  points  of  law,  have  not  been  tiled,  or  were  not  filed  in 
time,  either  by  accident,  carelessness  or  design.  The  proper  remedy  fur 
such  matter  is  by  application  to  the  court  to  have  sucn  defect  supplied, 
and  to  obtain  from  the  court,  if  necessary,  an  enlargement  of  the  time 
given  for  filing  the  proper  exceptions. 

The  law,  section  5,  provides  two  modes  of  correcting  errors  in  the 
proceedings,  to  wit,  by  **  motion  to  set  aside  the  award/'  and  by  "filing 
exceptions  to  the  rulings  and  decisions  of  law  therein." 

The  plaintiff  has  adopted  both  of  tliese,  and  we  proceed  to  consider 
them  separately. 

The  law,  sectirm  10,  allows  such  an  award  to  be  set  aside  "for  such 
misbehavior  on  the  part  of  the  arbitrator  as  in  the  opinion  of  the  court 
nhall  invalidate  the  award,''  and  also  "for  testimony  discovered  after  the 
trial,  such  as  will  justify  the  court  in  granting  a  new  trial." 

No  newly-discovered  testimony  is  alleged,  and  therefore  we  consider 
now  only  the  exceptions  which  may  be  supiiosed  to  relate  to  the  misbe- 
havior of  the  arbitrator.  None  of  them  are  so  presented  as  to  indicate 
that  they  are  intended  to  be  classed  under  either  of  the  modes  above 
specified.  All  the  exceptions  are  mixed  toother,  and  we  are  lefl  to 
separate  them  as  well  as  we  can,  into  exceptions,  for  one  or  the  other 
purpose. 

Exceptions  one  and  four  are  for  omissions  to  file  a  memorandum  of 
his  proceedings,  rulings  and  decisions,  and  we  have  already  sufficicDtly 
indicated  the  proper  answer  to  these;  and  besides  all  these  papers  are 
on  file  so  far  as  we  are  informed,  and  were  filed  very  soon  afler  the 
award,  and  long  before  this  hearing,  and  there  are  more  than  enough  of 
them  to  satisfy  any  reasonable  desire  of  devising  and  filing  exceptions. 

The  second  exception,  in  substance,  calls  upon  us  to  say  tnat  the 
arbitrator  did  not  duly  reflect  on  the  case,  and  assigns  as  a  proof  of  this 
that  he  lost  an  important  paper  of  the  iilaintiff  before  maxing  up  his 
award.  But  we  cannot  call  this  misbehavior,  even  if  truly  assigned, 
and  we  never  can  know  how  much  he  had  reflected  on  the  case  during 
the  thirty  odd  days  of  the  hearing,  and  the  intervals  thereof,  and  the 
twenty-one  months  spent  in  its  entire  consideration. 

Exception  sixth  is,  that  the  award  is  not  written  by  the  arbitrator,  but 
by  another  hand.  How  this  can  be  made  misbehavior  we  cannot  conceive, 
and  we  Fay  no  more  about  it. 

Exception  seven  is,  that  there  was  great  failure  of  mental  vigor  in  the 
arbitrator  between  the  commencement  and  the  conclusion  of  the  pn>- 
ceedingi*.    It  is  a  sufficient  answer  to  this,  that  this  is  not  misbehavior, 
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and  the  parties  did  not  applj  to  be  relieved  from  their  submission  ou 
this  account,  but  chose  to  take  their  chances  and  to  object  only  in  case 
of  an  un&yorable  award. 

Exception  nine  is,  that  the  defendants  had  all  the  notes  of  trial  printed 
for  the  use  of  themselves  and  the  arbitrator,  and  would  not  furnish 
copies  to  the  plaintiff.  This  the  defendants  answer  that  the  plaintiff 
refused  to  contribute  to  the  cost  of  them,  and  they  certainly  did  differ 
abjut  this.  (The  contest  seems  to  have  been  not  amicably  conducted.) 
Bjt  there  is  no  evidence  that  the  printed  copy  is  untrue,  or  that  it  was 
improperly  used.  We  suppose  he  might  have  used  printed  paper  books 
without  being  suspected  of  misbehavior. 

Exception  ten  charges  that  one  of  the  defendants  made  use  of  undue 
influence  ou  the  arbitrator,  but  no  act  of  this  kind  is  either  specified  or 
proved. 

Perliaps  some  of  the  exceptions  hitherto  discussed  were  not  intended 
to  ba  put  in  the  class  of  **  misbehavior,'^  but  we  know  not  where  else  to 
plac3  them ;  they  certainly  do  not  belong  to  the  only  class  lefr. 

Wa  come  now  to  the  other  mode  of  correcting  errors  in  this  sort  of 
proc33iling,  to  wit:  by  filing  "  exceptions  to  the  rulings  and  decisions  of 
the  law  thdrein." 

Oq3  of  the  exceptions  of  this  class  may  be  the  fifth ;  that  the  defendants 
filed  a  lidt  of  points  of  law  and  requested  the  arbitrator's  decisions 
thereon,  which  were  not  given,  and  that  the  defendant's  counsel  after- 
ward abstracted  them.  Perhaps  they  withdrew  them  before  the  award 
was  made,  as  they  had  a  right  to  do,  and  as,  indeed,  they  ought  to  have 
done,  for  they  are  little  else  than  the  steps  of  the  couusers  argument. 
And  it  is  not  usual  for  a  plaintiff  to  except  that  the  defendant's  points 
are  not  answered.  If  they  were  important  to  the  plaintiff,  and  this  were 
shown,  the  court  might  require  them  to  be  filed  tor  his  use.  They  are 
now  here,  thirtv-eignt  in  number,  and  the  plaintiff  might  have  used 
them  to  grouna  an^  exceptions  upon  that  he  pleased  for  our  review. 
H3  excepts  to  nothing  in  them,  nor  to  any  rulings  or  decisions  of  the 
arbitrator  abojt  them. 

Exception  eleven  is,  that  the  award  is  illegal  in  form  and  substance, 
and  without  law  of  evidence  to  support  it ;  and  this  is  manifestly  of  no 
value,  for  it  specifies  no  error  of  any  kind  in  law  or  fact,  and  is  thcre- 
fora  no  better  than  an  assignment  of  "  general  errors." 

Exception  eight  is  more  particular,  and  specifies  the  parts  of  the 
award  to  which  it  objects ;  but  if  it  is  not  a  mere  criticism  of  the  logical 
or  illogical  order  of  thought  expressed  in  the  award  (which  is  not 
admirable),  then  it  means  that  the  arbitrator  erred  in  finding  that  the 
defendant's  rent  is  due  to  them  and  awarding  them  the  amount  thereof ; 
it  may  mean  that  such  is  not  a  proper  award  in  replevin  on  a  dis^tress 
for  rent,  and  so  it  was  argued.  But  in  this  respect  tne  award  is  clearlv 
right  as  appears  from  many  cases:  4  Yeates,  264 ;  5  S.  4%;  R.  132 ;  10  Id. 
92,  232. 

Exception  three  is,  that  the  award  does  not  contain  the  facts  of  the 
case  in  the  form  of  a  special  verdict  as  required  by  the  statute. 

In  considering  this  exception  we  have  to  inquire  into  the  meaning  of 
the  term  special  verdict  as  used  in  the  statute.  It  is  manifestly  not  a 
special  verdict  in  the  usual  sense  of  that  term :  for  that  consists  of  the 
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relevaut  facts  of  the  case  specially  stated,  leaving  to  the  court  the  appli- 
cation of  the  law  to  the  tacts  and  the  entry  of  the  proper  judgment 
thereon.  But  the  award  "  in  the  form  of  a  special  verdict "  provided  for 
here,  is  in  some  sense  special  and  at  the  same  time  general ;  for,  besides 
"^reporting  the  facts  of  the  case,"  it  must  be  such  that  a  judgment  nisi 
may  be  entered  thereon  on  the  filing  thereof,  that  is,  by  the  prothonotary 
in  the  usual  way  of  awards,  subject  to  being  set  aside  or  changed  by  the 
court  on  the  hearing  of  well-founded  exceptions  thereto. 

The  general  part  of  the  award  is  without  any  fsiults,  for  it  finds  that 
the  plaintiff  b  indebted  to  the  defendants  for  the  rent  claimed,  amounting 
with  interest  to  the  date  of  the  award,  to  the  sum  of  $2,648.99. 

The  special  part  reporting  the  facts  is  also,  we  think,  sufficiently, 
though  not  skilfully,  stated ;  for  we  find  in  it  with  the  aid  of  the  plead- 
ings, to  which  it  refers,  that  the  plaintiff  was  lessee  of  the  defendants  by 
a  written  lease,  dated  April  11,  1870,  of  real  property,  and  at  a  rent 
thereia  specified  and  stated,  and  for  the  rent  thereon  due,  $2,188.20,  the 
defendants  distrained  the  goods  of  the  plaintiff  found  on  the  preroiseSy 
and  thereupon  the  plaintiff  replevied  the  said  goods  and  filed  a  declara- 
tion, in  answer  to  which  the  defendants  avowed  for  the  said  rent  in 
arrear,  and  the  plaintiff  replied  thereto,  first  non  demiserunt,  and  second 
that  the  said  lease  was -obtained  from  him  hj  fr&ud  (prout  pleadings 
filed);  that  afler  full  hearing,  he  finds  no  sufficient  evidence  of  the 
fraud,  and  that  on  all  the  law  and  evidence  the  defendants  are  entitled 
to  recover  their  said  rent,  which  means  that  the  defendants'  avowry  is 
true  and  the  replication  not  true. 

And  the  question  rises,  do  these  facts,  so  ppecifically  reported,  authorize 
the  general  award  above  stated  in  favor  of  the  defendants  ?  We  cannot 
doubt  that  it  does :  2  Yeates,  643.  We  must  therefore  dismiss  these  ex- 
ceptions and  enter  the  judgment  that  is  proper  in  a  replevin  by  a  lessee 
against  his  lessor  or  his  bailiff  on  a  distress  for  rent,  and  a  verdict  in  favor 
of  the  lessor  for  the  rent  due.  See  the  cases  heretofore  cited  from  our 
own  reports.  It  would  be  different  where  the  goods  distrained  are  the 
property  of  a  person  not  himself  liable  for  the  rent,  or  liable  only  for  a 
part  of  it :  13  Serg.  &  R.  178. 

And  now,  to  wit,  February  16, 1874,  the  exceptions  to  the  proceedings 
and  award  of  the  arbitrator  are  dismissed,  and  the  award  confirmed,  and 
it  is  considered  and  adjudged  by  the  court  that  the  defendants  have  a 
return  of  the  goods  and  chattels  taken  on  the  replevin,  and  that  they 
recover  against  the  plaintiff  the  sum  of  $2,648.99  for  their  rent  and 
damages,  as  of  the  day  of  filing  the  award,  November  7, 1873,  and  interest 
thereon  since  that  day,  together  with  double  costs. 

Messrs.  Johnson  and  Harris,  for  plaintiff. 

Messrs.  iSherman,  ChUhris  and  Derickson,  for  defendants. 
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Court  of  (Eommon  JpUos  of  €umberiaiii>  (Eotmtg. 

[Leg.  Int.,  Vol.  31,  p.  117.] 

8.  AND  G.  Hauck  vs,  George  Single. 

Covenant  based  on  a  deed  of  conveyance  of  land,  containing  a  general  warranty. 
Per  curiam.    OpiDion  delivered  by 

JuNKiN,  P.  J. — ^The  following  fiwste  are  found  by  a  jury  as  a  Apodal 
verdict: 

That  the  defendant  b^  deed  dated  16th  of  May,  1870,  conveyed  iu 
fee  simple  to  the  plainti£&  one  hundred  and  forty-four  acres  of  land  in 
Silver  Spring  township,  Cumberland  county.  Pa.,  with  general  warranty. 
That  seventy-three  acres,  fifty-three  perches  of  this  were  unpatented^ 
and  it  cost  plaintiffs  $77  to  pay  off  the  claim  of  the  Commonwealth 
and  procure  the  patent,  which  plaintiffs  did  on  the  13th  of  April,  1872. 
That  the  deeds  for  this  land,  up  to  1790,  contained  a  clause  exempting 
the  vendors  from  paying  or  being  liable  for  the  unpaid  purchase-money 
due  the  Commonwealth ;  but  that  no  deeds  after  1799  are  upon  record, 
and  that  these  up  to  1799  were  not  delivered  to  the  plaintiffd,  nor  were 
they  in  the  possession  of  the  vendor,  when  he  sold  to  plaintiffs ;  nor,  I 
take  it,  were  the  recorded  deeds  ever  actually  seen  by  the  plaintiffs, 
before  accepting  the  vendor's  deed,  16th  of  May,  18/0,  so  that  the 
vendees  are  unaffected  with  actual  notice  of  the  claim  of  the  Common- 
wealth, or  that  purchase-money  was  due  the  latter,  and  thus  the  case  is 
stripped  of  that  knowledge  which  justifies  the  inference  that  the  vendees 
took  the  risk  of  the  title  in  this  particular  upon  themselves. 

Then  we  have  the  simple  question,  can  a  vendee  who  has  paid  his 
purchase-money,  and  taken  no  other  covenant  than  a  general  warranty 
in  usual  form,  and  the  State  enforces  payment  of  the  original  purchase- 
money,  and  the  vendee  pays  to  prevent  eviction,  sustain  covenant  on  the 
warranty?  Common  sense  would  decide  this  in  £&vor  of  the  vendee, 
and  all  the  ordinary  instincts  of  justice  would  approve  the  award.  Tet 
all  the  ancient  authority  on  the  abstract  proposition  b  against  such 
right 

But  has  this  very  question  been  considered  as  it  now  comes  before  us? 
We  think  not,  and  we  believe  a  departure  from  the  mere  technicalities 
of  the  ancient  doctrine,  that  without  actual  eviction,  a  general  warranty 
is  not  broken,  is  a  necessity  to  prevent  what  would  dishonor  the  law,  a 
failure  of  justice. 

Potion  vs.  MoFarlane^  3  Penna.  Beports,  419,  is  accepted  as  settling, 
that  whib  forcible  eviction  is  not  required  to  breach  the  warranty, 
still  there  must  be  an  actual  surrender  to  the  superior  title.  Undoubt- 
edly the  authorities  sustain  this  position.  When,  however.  Judge  Ken- 
nedy comes  to  discuss  the  Commonwealth's  claim  for  purchase-money^ 
as  he  does  on  page  425,  he  uses  this  language :  **  Although  the  Com* 
monwealth  had  a  claim  against  the  land,  she  had  taken  no  steps 
whatever,  after  the  conveyance  of  it  to  McFarlane,  to  enforce  the  pay- 
ment of  the  money.  When  she  would  have  done  so,  was  uncertain; 
and  Patton  had  a  right  under  his  covenant  of  warranty  with  McFarlane, 
to  avail  himself  of  all  the  indulgence  that  might  be  given  by  delay  on 
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the  part  of  the  Commonwealth  to  proceed  against  the  land,  etc 
Although  it  may  be  considered  certain  that  the  payment  of  the  money 
would  have  been  compelled  some  day  or  the  other,  yet  it  might  make 
some  difference  to  Patton  whether  he  was  to  be  called  upon  immediately 
tit  the  will  of  McFarlane  for  payment,  or  to  have  it  postponed  to  a 
distant  day,  by  forbearance  on  the  part  of  the  Commonwealth  to  proceed 
to  collect  It." 

It  is  nearly  certain  that  the  jud^ent  in  this  case  rested  on  the  want 
of  eviction  or  ouster.  Yet  McFanane  was  treated  as  a  volunteer,  pay- 
ing that  which  was  not  demanded,  and  probably  never  might  be.  But 
Ffnce  the  acts  of  20th  of  May,  18&4, 4th  of  April,  1868,  and  11th  of  April, 
1872,  Brightl^'s  Purdon,  pages  919  and  920,  the  Commonwealth  is 
filing  its  liens  in  every  countv  and  demanding  payment,  and  has  directed 
its  authorities  to  enmrce  collections  of  the  purchase-money  due  her  on 
lands.  She  is  not  driven  to  an  action  of  ejectment ;  she  has  judgment ; 
there  can  be  no  successful  resistance;  the  owner  of  the  land  is  virtually 
evicted  unless  he  pa^s.  Under  such  circumstances  he  does  not  pay 
voluntarily.  Admitting  the  rule  as  laid  down  in  Paul  vs.  Witmofi,  3 
W.  &  S.  407 ;  Clark  vs.  McAnulty,  3  6.  &  R  364;  StewaH  vs.  Weti,  2 
Harris,  336 ;  Dobbins  vs.  Braum,  2  Jones,  75 ;  WiUon  vs.  Cockran,  10 
Wright,  229;  Knepper  vs.  Kurtz,  8  Smith,  480 ;  and  SeM  vs.  Seott,  20 
Smith,  244,  to  be,  that  there  must  be  actual  or  eanstruciive  eviction  by 
title  paramount,  the  case  before  us  is  mi  generU  in  this,  that  the  sover- 
eign sets  up  this  title  paramount  and  demands  its  purchase.  It  is  against 
its  policy  to  (mt  the  occupant  out  of  possession. 

6ut  what  is  construetive  eviction  or  dispossession  ?  Mr.  Rawle,  in  his 
excellent  work  on  Covenants  for  Title,  page  212,  says  it  is:  '^Ist 
Where  the  covenantee  never  had  any  actual  possession,  etc.  2d.  Where 
ader  the  establishment  of  the  adverse  title  by  judgment,  the  covenantee 
accepts  a  lease  or  other  conveyance  under  it  and  remains  in  possession ;  and 
Sd.  Where  he  does  so  even  although  no  judgment  has  established  the 
adverse  title."  In  our  case  we  have  judgment,  paramount  title,  and  its 
Conveyance  by  patent  to  the  vendees.  Is  not  this  constructive  eviction  ? 
We  thus  bring  the  case  within  our  own  State  decisions.  Mr.  Rawle 
supports  his  three  propositions  by  maiiy  cases:  Ctark  vs.  McAnuity,  3 
8.  &  R. ;  Hamilton  vs.  OutU,  4  Mass.  349.  Then  on  page  242,  he  says : 
••But  however  far  the  doctrine  of  constructive  eviction  may  be  supposed 
to  have  been  carried,  it  is  believed  to  be  still  absolutely  necessary  that 
the  adverse  claim  shall  have  been  hostilely  asserted.  It  is  not  necessary 
that  the  assertion  should  be  made  by  a  judgment,  or  even  a  suit,  any 
more  than  it  is  necessary  that  an  eviction,  when  actual,  should  be  under 
legal  process.'* 

This  claim  of  the  Commonwealth  goes  to  the  root  of  the  title,  the 
bwner  of  the  warrant  has  but  an  equity :  Oregg  vs.  PaUmo/n^  9  W.  A 
8. 197.  It  would  sell  out  the  equity  as  absolutely  as  the  superior  title 
in  any  other  case  overthrows  the  inferior  and  takes  possession.  When 
the  plaintifis  purchased  the  patent  how  was  the  vendor  injured  ?  He 
was  Deiiefited  by  the  prompt  payment  of  the  State's  demand.  And  bow 
the  vendor's  rescue  from  great  loss  should  furnish  the  reason  for  not 
paying  the  small  cost  of  his  salvation,  is  hard  to  understand. 
*  The  custom  of  the  people  to  accept  these  warranties  as  their  secority 
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against  just  such  claims  is  uoivereal,  and  it  will  produce  consternation 
it'  it  id  held  that  the  ounce  of  prevention  cannot  be  applied,  and  that  the 
poiind  of  cure  is,  in  law,  best  after  all.  Our  Pennsylvania  system, 
whicJi  is  broadbreasted  and  straightforward,  says  to  a  vendee,  who 
still  retains  purchase-money,  and  allies  a  defect  in  title  or  incumbrance, 
the  risk  or  payment  of  which  he  has  not  assumed,  that  he  may  refuse 
payment  until  he  gets  what  he  bargained  for,  covenants  or  none,  war- 
ranty or  none.  He  may  purchase  au  outstanding  title  or  incumbrance, 
and  set  off  its  cost  against  what  he  owes.  All  this  is  reasonable  and 
readily  understood,  prevents  circuity  of  action  and  leads  to  repose. 

But  when  it  is  said  that  no  action  can  be  maintained  on  a  general  war- 
ranty in  a  conveyance,  unless  there  is  actual  eviction  averred  and  proved, 
that*  the  vendee  in  possession  must  actuallv  move  out,  surrender  up  the 


title  and  move  in  again,  the  reason  is  not  perceived,  nor  the  mind 
much  impressed  with  the  wiidom  of  the  procedure.  If  we  read  the  cove- 
nant itself,  it  binds  the  grantor  to  defend  against  all  persons  whomsoever, 
lawfully  claiming  or  to  claim. 

The  Commonwealth  lawfully  claimed  and  was  about  to  evict  the 
plaintifis,  which  they  seeine  bought  her  out.  There  is  no  collusion ;  none 
was  possible.  In  equity  that  is  considered  done  which  ought  to  have 
been  done.  Why  not  here  consider  that  as  done,  which  could  and  would 
have  been  done,  bad  the  plaintifib  not  paid,  and  thus  made  the  paramount 
title  their  own  ? 

In  Lomnis  vs.  Bedel,  11  New  Hamp.  74,  Parker,  C.  J.,  said:  "It 
seems  to  be  generally  settled  that  in  order  to  support  an  action  upon  a 
covenant  of  warranty  there  must  be  something  more  than  evidence  of 
an  outstanding  paramount  title.  There  must  be  an  assertion  of  that 
title,  and  an  ouster  or  disturbance  by  means  of  it ;  but  no  technical  evic- 
tion by  judgment  at  law  is  necessary,  nor  is  any  resistance  of  the  para- 
mount title,  legal  or  otherwise,  required  to  a  maintenance  of  an  action 
upon  the  covenant.  It  is  well  settled  that  an  entry  under  the  paramount 
title  amounts  to  a  breach  of*  a  covenant  of  warranty ;  and  the  grantee, 
upon  demand,  may  surrender  the  land  to  a  claimant  having  a  good  title, 
and  resort  to  his  action :  4  Mass.  Rep.  849,  Hamilton  vs.  Outts,  But 
in  Waldron  vs.  MeCarty,  3  Johnson's  Rep.  471,  where  there  was  an 
outstanding  mortgage  at  the  time  of  the  conveyance  to  the  plaintiff,  and 
the  premises  were  afterwards  sold  upon  the  mortgage,  in  pursuance  of  a 
decree  of  the  Court  of  Chancery,  and  purchased  by  the  plaintiff,  who 
then  brouffht  his  actio  i  upon  the  covenant  of  warranty  in  his  deed,  the 
court  held  that  an  entry  and  expulsion  were  necessary,  and  that  there 
was  no  sufficient  eviction  or  disturbance  of  the  possession.  In  our 
opinion  this  b  carrying  the  principle  too  far.  If  the  claimant  holding 
the  paramount  title  should  enter  upon  the  land,  and  the  grantee  should 
thereupon  yield  up  the  possession,  he  would  immediately  have  a  right 
of  action  upon  the  covenant  of  warranty  in  the  deed ;  and  this  right 
would  not  be  barred  or  forfeited  should  he  forthwith  purchase  the  prem- 
ises from  the  claimant,  to  whose  superior  title  he  had  thus  yielded  the 
possession.  He  might,  on  such  purchase,  immediately  re-enter  into  the 
possession,  and  still  maintain  his  action  of  covenant.  If,  instead  of  this 
formality,  he  yields  to  the  claims  of  a  paramount  title,  and  purchases 
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without  any  actual  entry  of  the  claimant  under  it,  where  is  the  sub- 
stantial diflfereuce  ?  For  all  practical  purposes,  his  title  under  the  grant 
to  which  the  covenant  is  attached,  and  under  which  he  originally  entered, 
is  as  much  defeated  in  the  one  case  as  in  the  other.  He  is  in  fact  dis- 
possessed so  fkr  as  that  title  is  concerned ;  he  is  still  in  possession,  but 
ne  is  so  under  another  title,  adverse  and  paramount  to  his  former  one ; 
and  his  purchase  is  therefore  equivalent  to  an  entry  of  the  claimant 
It  is  an  ouster  by  his  consent,  and  a  re-entry  by  himself  under  the  su« 
periur  title,  without  going  through  what  would  be  at  best  a  mere  formal- 
ity, where,  conscious  of  the  defect  of  the  title  under  which  he  originally 
entered,  he  chooses  to  yield  peaceably  to  the  assertion  of  a  better  title 
and  to  purchase  it." 

He  then  goes  on  to  show  that  the  grantor  b  not  injured  by  this  course, 
and  that  he  could  not  be  benefited  by  the  vendee  going  out  and  then 
going  in  again. 

In  Brown  vs.  IHekereon,  12  Penna.  State  Rep.  372,  our  own  Supreme 
Court  approve  of  C.  J.  Parker's  views,  and  condemn  Waldron  vs.  Mo- 
Carty;  and  Mr.  Rawle,  in  his  work  on  Covenants  for  Title,  cites  both, 
and  concludes  on  page  243,  thus:  "According,  therefore,  to  the  weight 
of  authority  at  the  present  day,  the  distinction  is  not  whether  there  has 
or  has  not  been  a  judgment  in  favor  of  the  paramount  claim,  but 
whether  such  claim  has  or  has  not  been  adversarily  asserted."  We  have 
shown  for  three  or  four  years  last  past,  the  Commonwealth  has  asserted 
her  paramount  title,  filed  her  liens  and  threatened  eviction,  and  that  her 
title  cannot  be  resisted. 

The  plaintiffs  did  in  this  case,  what  we  believe  they  had  a  right  to  do, 
purchased  the  superior  disturbing  title,  and  benefited  not  only  them- 
selves, but  the  defendants  also,  and  are  now  entitled  to  recover. 

€onvt  of  Common  {Jlros  of  IDmt|)l)'m  (Sotmtg. 

[Leg.  Int.,  Vol.  31,  p.  245.] 

The  Commonwealth  op  Pennsylvania  ex  reL  Saicuel  E.  Dim- 
MiCK,  Attorney-General,  vs.  The  Hock  Age  Mutual  Benefi- 
cial Association  of  Philadelphia. 

Every  insurance  company  of  this  Commonwealth  is  required  to  file  with  the  Insorsnoe 
commissioner  a  certified  copy  of  its  charter,  together  with  a  certificate,. stating  the 
time  of  its  organization,  the  location  of  its  principal  place  of  business,  and  the  names 
and  residences  of  its  officers,  as  directed  by  the  8th  section  of  the  act  of  4th  April, 
1873. 

Every  insurance  company  is  compelled  to  transmit  to  the  commissioner  a  statemoit 
of  Its  condition  and  business,  as  directed  by  the  r2th  section  of  that  act,  except  thoM 
specially  exempted  by  section  16  of  same  act,  who  roust  at  all  times  answer  such 
interrogatories  as  the  commissioner  may  require  to  ascertain  their  character  and 
condition. 

No  company  incorporated  within  this  Commonwealth  since  the  adoption  in  1857  of  the 
fourth  amendment  to  the  constitution,  can  claim  immunity  from  filing  such  certifi- 
cate and  making  such  statement,  on  the  ground  that  said  act  violates  the  Constitu- 
tion of  the  United  States  by  imnairing  the  obligation  of  oontraots,  although  there 
may  have  been  no  provision  in  tne  charter  reserving  to  the  Legislature  "  the  power 
to  alter,  revoke  or  annul  it" 

Opinion  delivered  July,  1874,  by 

Pearson,  P.  J. — OaI  the  4th  day  of  April,  1872,  the  defendant  was 
incorporated  by  an  act  of  assembly.    On  the  4th  day  of  April,  1873,  a. 
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statute  was  enacted  ''to  establish  an  insnrance  department;**  pursuant 
to  which  an  insurance  commissioner  was  duly  appointed.  Complaint 
was  made  to  the  attorney-general  by  the  insurance  commissioner,  that 
this  corporation  had  neglected  and  refused  to  file  in  his  ofiice  a  certified 
copy  of  its  charter,  time  of  its  organization,  location  of  its  place  of  busi- 
ness, names  and  resident  of  its  ofiicers,  and  a  statement  of  its  condi- 
tion, business,  etc.,  and  asking  that  the  concern  might  be  closed.  This 
was  duly  brought  before  us  pursuant  to  the  act  of  assembly,  and  it  is 
agreed  that  the  court  shall  find  the  fkcts  so  far  as  they  are  disputed. 
An  answer  has  been  filed  by  the  defendant,  to  which  there  is  a  replica- 
tion to  matters  more  of  form  than  substance. 

The  8th  section  of  the  act  of  April  4, 1873,  requires  every  insurance 
company  of  the  State  to  file  with  the  commissioner  a  certified  copy  of 
its  charter,  toother  with  a  certificate  stating  the  time  of  its  organiza- 
tion, the  location  of  its  principal  place  of  business,  and  the  names  and 
residences  of  its  officers.  This,  it  is  conceded  by  the  answer,  has  not  been 
done.  The  excuse  given  in  the  answer,  and  urged  on  the  argument,  is 
that  the  charter  is  a  contract  between  the  company  and  the  State,  and 
that  consequently  the  latter  has  no  power  to  add  to  its  terms  or  force 
additional  ourdens  on  the  respondent.  That  it  cannot  be  called  on  to 
furuish  a  copy  of  its  charter,  but  did  refer  the  insurance  commissioner 
to  the  page  in  the  statute  book,  in  which  he  would  find  it  printed.  It  is 
not  preteuded  that  the  time  of  the  company's  organization,  the  place  of 
its  insurance  or  business  location,  or  the  names  of  its  officers,  was  set 
forth  or  reported  in  any  way,  although  we  now  have  papers  attached  to 
the  answer,  from  which  the  location  might  Li  inferred,  as  they  are  dated 
at  Piuladelphia.  It  is  not  averred  that  such  papers  were  sent  to  the 
comroissiouer.  The  whole  assumption  of  this  corporation,  as  to  its 
charter  being  a  contract  by  which  it  is  exempt  from  legislative  control 
and  above  immunity  to  change,  is  fallacious.  It  took  its  charter  under 
the  26th  section  of  the  first  article  of  the  State  Constitution  as  amended 
in  1857,  which  declares  *'that  the  Legislature  shall  have  power  to  alter, 
revoke  or  annul  any  charter  of  incorporation  hereafter  conferred  by  or 
under  any  general  or  special  law,  whenever  in  their  opinion  it  may  be 
injurious  to  the  citizens  of  the  Commonwealth  ;  in  such  nianmr,  how- 
ever, that  no  injustice  shall  be  done  to  the  corporators."  These  and 
similar  expressions  have  received  judicial  construction.  In  Sherlhan  vs. 
Smith,  1  Black,  593,  it  was  decided  by  the  Supreme  Court  of  the  United 
States,  that  where  a  law  creating  or  authorizing  banks  to  organize  under 
a  statute,  reserved  to  the  Legislature  the  power  to  alter  or  repeal  the 
act,  it  by  necessary  construction  reserved  the  power  to  alter  any  one  of 
the  terms  and  conditions  or  rules  of  liability  prescribed  in  the  act,  and 
therefore  a  law  making  the  stockholders  individually  liable  for  the  debts, 
does  not  impair  the  contract  between  the  State  and  stockholders.  >Te 
may  fairly  infer  that  if  the  Legislature  has  the  power  to  repeal  the 
whole  charter,  it  may  well  be  said  to  possess  that  of  coniparatively 
small  modifications.  The  major  includes  the  minor.  In  1  Paige's  Ch. 
B.,  page  102,  it  is  held  that  where  a  power  to  alter,  amend  or  repeal  a 
charter  is  reserved  in  a  law,  it  may  be  exercised  by  the  Legislature, 
and  it  will  be  presumed  where  the  charter  is  repealed  that  it  was  for 
sufficient  cause. 
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In  The  Iron  OUy  Bank  vs.  PiUiburgh,  1  Wright,  340,  we  have  a  case 
arising  under  a  diSerent  clause  of  the  Constitution,  hut  in  sabstantiallj 
the  same  words.  The  bank  had  a  provision  in  its  charter  exempting  it 
from  taxation  except  for  State  purpoees,  jet  it  was  held  that  a  subse- 

Suent  general  law  imposing  a  tax  for  citj  purposes  on  all  of  the  banks 
herein,  embraced  this  bank,  and  was  a  lawful  exercise  of  power. 
37^  Oommonweallh  vs.  FayeMe  Qmnty  RaUroad,  5  P.  F.  Smith,  452, 
arose  under  an  act  of  assembly  which  incorporated  the  company,  with  a 
clause  that  it  should  not  be  taxed  until  the  dividends  amounted  to  six 
per  cent  per  annum.  Long  before  any  dividends  were  made,  the  State 
by  a  general  law  taxed  all  the  railroads  in  the  Commonwealth,  and 
held  to  embrace  this,  because  there  was  a  provision  in  the  charter  that 
it  should  come  iiii'br  the  act  of  1849,  which  contained  a  clause  giving 

tower  to  the  Legislature  to  resume,  alter  or  amend  the  charter.  Proba- 
ly  more  than  twenty  decisions  m^^ht  be  found  in  this  and  other  States 
to  the  same  general  effect  It  is  useless  to  eite  authorities  to  show  that 
a  charter  is  a  grant,  and  a  grant  is  a  contract  executed,  equally  bind- 
ing on  the  State  as  any  other  contract ;  but  where  the  power  to  revoke 
or  alter  is  contained  in  the  grant,  it  can  scarcely  be  pretended  that  the 
power  to  change  does  not  exist,  even  when  thereby  additional  burdens 
are  thrown  on  the  corponition. 

A  reservation  of  power  i:i  ibo  Constitution  is  certainly  not  less  potent 
than  when  found  in  an  act  of  assembly.  The  L^islature  could  not 
divest  itaelf  of  the  power,  even  if  it  would  undertake  to  do  it  by  the 
most  express  words.  Since  tlie  constitutional  amendment  of  1857,  it  has 
been  unnecessary  to  reserve  the  power  of  alteration,  amendment  or 
revocation  in  any  ftatute  of  incorporation. 

It  is  urged  that  the  charter  was  in  the  statute  book,  and  therefore 
there  was  no  necessity  to  furnish  a  copy.  It  might  be  sufficient  tt> 
answer  that  the  act  of  assembly  requires  it  to  be  done.  There  is,  how- 
ever, some  reason  for  the  order.  The  act  requires  the  commissioner  to 
furniish  copies  from  his  office,  certify  them  under  seal,  and  makes  such 
papers  evidence.  How  could  he  certify  to  that  which  was  not  in  his 
office  ?  The  8th  section  of  the  act  requires  these  copies  from  every  in- 
surance company,  also  a  cert  ideate  showing  the  time  of  its  organization, 
its  place  of  business,  and  the  names  of  its  officers.  Even  firo  insurance 
companies,  exempted  from  certain  of  the  duties  enjoined  by  the  statute 
under  the  17th  section,  are  not  relieved  from  those  required  by  the  8th 
section. 

It  is  said  by  the  defendant  that  an  improper  burden  is  imposed  on  it 
by  the  8th  section,  which  requires  it  to  pay  a  fee  of  $25  for  filing  a  cony 
of  its  charter  with  the  commissioner,  as  it  had  already  paid  into  the 
State  treasury  $100  for  its  enrolment.  We  are  not  now  called  on  to 
decide  whether  this  fee  is  or  is  not  proper.  If  that  question  was  intended 
to  be  raised,  the  defendant  could  have  had  a  duly  certified  copy  made 
out  and  tendered,  together  with  a  certificate  of  the  other  matters  re- 
quired by  the  8th  section  of  the  act,  and  if  the  officer  refused  to  receive 
them  without  the  fee,  we  could  have  determined  whether  it  was  or  was 
not  a  compliance. 

We  must  next  consider  the  complaint  against  this  insurance  com- 
pany in  failing  to  furnish  a  statement  of  its  condition  and  business  m 
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required  by  the  12th  section  of  the  act  It  is  conceded  that  no  siniA.- 
ment  whatever  was  furnished  by  this  company,  althougii  it  receive^! 
from  the  commissioner  a  blank  form  of  the  return  to  be  made,  whicli 
is  annexed  to  the  answer.  The  excuse  is  that  the  form  did  not  lit  its 
business  transacted,  therefore  it  could  not  comply.  The  actual  form  of 
business  done,  with  its  nature  and  cliaracter,  was  not  made  known  to 
the  commissioner  as  it  has  been  laid  before  the  court  He  could  only 
look  to  the  charter  as  found  in  the  statute  book,  and  to  which  he  was 
referred,  and  would  have  a  right  to  believe  that  the  corporation  carried 
on  all  of  the  business  there  authorized. 

It  has  authority  to  purchase  and  hold  land  and  goods ;  is  required  to 
elect  officers;  have  stock  to  the  amount  of  $l(i^,O0O,  which  it  may 
increase  to  $250,000.  The  instalments  to  be  paid  in,  with  the  method 
of  enforcing,  are  designated.  It  has  power  to  insure  aeainst  fire,  take 
marine  risks,  life  policies,  either  on  the  stock  or  mutual  principle,  and 
to  set  apart  its  net  profits  and  create  a  permanent  fund  to  be  paid  out 
at  interest  in  the  mode  there  designated.  Many  of  the  blanks  in  the 
form  furnished  by  the  commissioner  could  have  been  filled  by  the  com*- 
pany.  It  could  have  stated  the  names  and  residences  of  all  of  its  offir 
cers,  designating  their  respective  positions,  time  of  its  organization  and 
commencement  of  business,  location  of  its  principal  office,  amount  of 
capital  and  how  much  paid  in,  amount  of  loans  and  how  secured,  notes 
and  loans  in  any  form,  the  value  of  real  estate  owned,  the  market  value 
of  its  stocks  and  bonds,  the  cash  on  hand  or  iu  bank,  postage  anil 
revenue  stamps,  interest  on  loans,  premium  notes,  rents  accrued,  pre- 
miums uncollected,  etc.  On  looking  over  the  whole  of  the  form,  it  will 
be  found  that  there  are  very  many  other  matters  which  could,  with 
preat  propriety,  have  been  answered  affirmatively  or  negatively.  It  was 
important  to  make  known  to  the  commissioner  whether  it  was  taking 
fire  and  marine  risks  as  well  as  life  insurance,  and  whether  the 
latter  was  solely  on  the  mutual  principle  or  partially  on  that,  and  also 
for  cash  premiums. 

The  defendant  contends  that  as  it  was  purely  a  mutual  life  insurance 
company  in  its  mode  of  doing  business,  it  was  not  bound  to  make  any 
report.  That  we  conceive  is  an  error,  as  it  is  only  mutual  fire  insurance 
companies  which  are  excused.  Even  they  must  answer  when  called  on 
by  the  commissioner,  to  enable  him  to  ascertain  their  true  character  and 
condition.  All  of  the  provisions  of  the  twelfth  section  have  been  most 
clearly  violated  b^  the  defendant 

Independent  oi  the  constitutional  principle  already  cited,  which  gives 
full  authority  to  the  Legislature  to  cnange,  modify,  or  repeal  the  charter 
of  this  company,  another  equally  potent  exists,  the  police  pmoer  of  the 
State,  This  is  incident  to  every  government  Persons  and  properly  of 
all  kinds  are  subject  to  general  restraints  and  burdens,  in  order  to  secure 
the  welfare  and  prosperity  of  the  State  at  large.  The  intere^^ts  of  the 
few  must  ^ield  to  the  wants  of  the  many. 

In  passing  the  act  of  April  4,  1873,  it  is  very  manifest  that  the  Legis- 
lature desired  to  protect  the  citizens  of  the  State  from  the  i'raiul.s  daily 
practised  on  them  by  companies  both  foreign  and  domestic,  underwriting 
policies  of  insurance,  and  receiving  premiums  therefor,  when  they  had 
DO  means  whatever  of  meeting  the  loss,  should  it  occur.    Therefore  the 
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office  was  established,  and  a  commissioner  appointed  to  look  into  and 
carefully  investigate  the  pecuniary  condition  of  every  insurance  com* 
pany  or  individual  engaged  in  that  business  throughout  the  Common- 
wealth. The  object  was  proper  and  meritorious,  the  means  well  calcu- 
lated to  meet  the  end,  and  the  burden  thrown  on  the  companies  compari- 
tively  small  and  inconsiderable.  It  has  been  repeatedly  held  tliat  the 
power  of  the  L2gislature  on  this  subject  extends  alike  to  corporations 
and  individuals.  See  Thorpe  vs.  -R.  &  B.  Railrddd  Company^  27  Ver- 
mont, 140,  where  a  railroad  company  was  compelled  to  fence  its  road, 
or  pay  for  all  stock  injured  or  destroyed. 

For  the  general  legislative  authority  under  this  head  of  jurisprudence, 
we  refer  to  Cooley's  Constitutional  Limitation,  672  to  697,  and  the  cases 
there  cited.  Under  this  principle,  the  act  of  assembly  could  be  en- 
forced without  the  constitutional  principles  bein^  invoked.  The  defend- 
ant wa9  not  protected  from  a  full  compliance  with  the  law  by  reason  of 
any  implied  contract  in  its  charter. 

A  difficulty  exists  as  to  the  judgment  to  be  rendered  by  this  court. 
The  proceeding  was  commenced  and  carried  on  by  the  commissioner 
and  attoruey-gaueral,  under  the  eighth  division  of  the  fifth  section  of 
the  statute.  The  complaint  is  for  non-compliance  with  the  provisions 
of  the  eighth  and  twelfth  sections  of  the  act  The  mandate  of  these 
sections,  as  already  stated,  has  been  disobeyed  and  disregarded.  The 
portion  of  the  statute  cited,  then  goes  on  to  provide  that  if  it  shall  ap- 
pear to  the  satisfaction  of  the  court  or  judge  that  such  company  is  in- 
solvent, or  that  the  interests  of  the  public  require  it,  said  court  or  judge 
shall  decree  a  dissolution  of  such  corporation  and  distribution  of  its 
effects.  It  has  not  been  shown  that  this  corporation  is  insolvent,  or  is 
carrying  on  business  to  the  injury  of  the  community;  we  therefore  can- 
not dissolve  the  corporation  or  vacate  its  charter. 

There  are  various  provisions  in  the  statute  inflicting  penalties  on  the 
corporations,  and  authorizing  a  suspension  of  their  business  by  an  order 
of  the  insurance  commissioner  for  a  non-compliance  with  the  law;  but 
that  power  is  not  conferred  on  the  courts  9s  it  probably  should  have 
been.  We  can  only  therefore  say,  that  the  order  of  suspension  was  cor- 
rect, and  the  same  must  remain,  so  &r  as  regards  any  action  of  the 
court.  But  for  the  violation  of  the  law,  it  is  ordered  and  adjudged  that 
the  defendant  pay  the  costs  of  this  proceeding. 

Lyman  D,  Gilbert^  Esq.,  Deputy  Attorney-General,  and  JSbn.  Samuel 
E,  Dimmick,  Attorney-General,  for  the  Commonwealth. 

D,  C.  Harrington,  Esq.,  for  the  defendant 
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Court  of  Commoh  |)lm0  of  £i^erm  (Hotmts. 

[Leg.  Int,  Vol.  31,  p.  21.] 
BOUTON  V8.  ROTCE. 


1.  Where  a  statute  repeals  absolately  a  prior  law,  and  substitutes  other  provisions  oo 

the  same  Rubject,  even  though  the  latter  seem  designed  to  subserve  but  a  temporary 
purpose,  the  prior  law  does  not  revive  when  the  repealing  statute  is  spent,  uule^d 
the  intention  of  the  Legislature  to  that  effect  is  expressed. 

2.  The  act  of  April  4,  1872,  changing  the  time  of  holding  the  municipal  elections  in 

the  city  of  Soranton,  from  the  first  Tuesday  in  June  of  each  year,  to  the  first  Friduy 
in  May,  and  repealing  *'all  acts  and  parts  of  acts  inconsistent"  therewith,  was  Uft 
designed  to  blot  out  all  laws  for  the  holding  of  municipal  elections  in  that  city  afitT 
the  year  1872.  Though  inartistic  and  va^ue  in  its  terms,  still  there  is  enough  about 
it  to  indicate  the  legislative  intent,  which  was  to  change  the  time  of  holding  tlie 
municipal  elections,  not  for  the  year  1872  alone,  but  permanently  thereafter. 

3.  While  scnool  directors  elected  prior  to  the  beginning  of  a  current  school  year  cannot 

exercise  any  control  over  the  schools,  nor  any  of  the  powers  pertaining  to  their 
office,  until  the  full  term  of  their  predecessors  has  expired,  vet,  after  that  has  taken 
place,  their  official  functions  attach,  and  ihejr  are  entitlea  to  meet  with  the  con- 
tinuing members  of  the  board,  and  to  participate  both  in  the  temporary  and  per- 
manent organization. 

4.  The  first  business  of  a  school  board,  composed  of  oontinuinff  and  newly  elected  mem- 

bers, is  to  orffanise  by  choosing  a  president,  secretary,  and  treasurer.  This  is  best 
accomplished,  ordinarily,  by  electing  a  temporary  organization;  wherenp<m  the 
returns  of  the  election  are  read,  or  the  certificates  of  the  directors  elect  are  pre- 
sented, and  thus,  all  the  members  alike  participate  in  the  permanent  organization. 
If  a  permanent  organization  cannot  be  accomplished,  however,  because  no  one  of 
the  members  can  obtain  a  majority  of  votes  for  president,  it  is  such  neglect  of  duty 
as  will  justify  the  proper  court,  upon  application  made  according  to  law,  to  declare 
their  seats  vacant,  and  appoint  others  in  their  stead. 

6.  The  continuing  members  of  a  school  board  are  not  judges  of  "the  legality  of  any 
election  of  directors."  The  statute  authorizes  and  requires  the  Court  of  Quarter 
Sessions,  whenever  not  less  than  six  quali^eil  citizens  of  a  district  contest  an  elec- 
tion, '*  forthwith  to  examine  into  it,  and  to  confirm  or  set  it  aside,  as  shall  seem  just 
and  proper;  and  if  set  aside  to  order  a  new  election,"  etc. 

6.  The  law  authorizing  "  less  than  a  migority  "  of  directors  to  fill  vacancies  in  a  school 
board,  only  applies  where  the  number  has  been  thus  reduced  from  the  canses  men- 
tioned in  either  the  seventh  or  the  eighth  section  of  the  act  of  May  8,  1854,  P.  L. 
618,  Purd.  239,  240,  pi.  22*,  23,  or  from  both  combined. 

Ill  equity.    Opinion  delivered  January  6, 1874,  by 
Harding,  P.  J. — The  plaintiffs  bill  of  complaint  is  substantially  as 
follows : 

1.  That  he  is  a  citizen  and  tax-payer  of  the  Fourth  school  district 
of  the  city  of  Scranton,  composed  of  the  Seventh,  Eighth,  Ninth, 
Tenth,  Eleventh,  and  Twelfth  wards  of  said  city. 

2.  Tliat  C.  E.  Royce,  the  defendant,  claims  to  be  a  member  of  the 
school  board  of  said  district,  and  receiver  of  taxes  therein ;  and,  as  such 
receiver,  has  demanded  from  the  plaintiff  and  other  tax-payers  of  the 
district,  the  school-tax  assessed  against  them  for  the  year  1873,  and  be- 
cause of  non-payment  of  the  amount  assessed  against  the  plaintiff,  the 
said  Royce  has  issued  a  warrant  and  caused  the  personal  property  of  the 
plaintiff  to  be  levied  upon  and  advertised  for  sale. 

3.  That  the  defendant  claims  to  be  such  tax  receiver  by  virtue  of  an 
act  of  assembly,  entitled  "An  act  relating  to  the  duties  of  the  secre- 
tary of  the  school  board  of  the  Fourth  school  district  of  the  city  of 
Scranton,"  approved  April  4, 1872,  and  by  virtue  of  his  election  as 


Digitized  by 


Google 


660 


PHILADELPHIA  REPORTS. 


such  secretary,  od  the  6th  of  June,  1873.  The  plaintiff,  however,  sajs 
he  is  informed  and  believes  that  the  election  referred  to,  was  without 
authority  of  law  and  void  for  the  following  reasons :  First,  that  the 
board  of  school  directors  for  the  district  b  c  imposed  of  nine  directors, 
three  of  whom  are  elected  each  year,  and  all  hold  their  offices  severally 
for  the  term  of  three  years:  Second,  that  on  the  first  Friday  of  May, 
1873,  an  annual  election  of  school  directors  took  place,  and  Patrick 
Blewitt,  R.  T.  Black,  and  M.  J.  Walsh,  were  elected  respectively  for  the 
Seventh,  Eighth  and  Ninth  wards  of  the  district :  Third,  that  on  the 
6th  day  of  June,  1873,  the  recently  elected  directors,  Blewitt,  Black  and 
Walsh,  and  the  continuing  members  of  the  board,  the  defendant  being 
one,  met  at  the  proper  place  in  the  city  of  Scranton,  to  organize  the  new 
board  for  the  current  school  year,  agreeably  to  law :  Fourth,  that  the 
defendant  and  two  other  of  the  continuing  members,  £.  C.  Lynde  and 
J.  W.  Schultz,  lefused  to  recognize  Blewitt,  Black  and  Wabh  as  direc- 
tors, alleging  that  their  election  was  altogether  void,  because  the  first 
Friday  of  May,  1873,  was  not  the  proper  day  for  holding  elections  for 
school  directors  in  the  city  of  Scranton:  Fifth',  that  the  three  other  con- 
tinuing members,  however,  did  recognize  the  said  newly  elected  members 
as  directors,  and  acting  with  them,  or,  at  least,  with  Blewitt  and  Walsh, 
an  organization  of  the  board  was  effected  by  the  election  of  Patrick 
Blewitt,  president,  and  M.  J.  Walsh,  secretary :  Sixth,  that  Royce,  the 
defendant,  and  Lynde  and  Schultz  remained  in  the  room  while  the  or- 
ganization took  place,  protesting  against  it,  however,  as  illegal  and  un- 
authorized ;  and,  even  while  the  directors  were  present  %sho  participated 
in  the  organization,  the  defendant  Royce,  and  Lynde  and  Schultz,  at- 
tempted another  organization,  and  began  balloting  for  a  president 
Whereupon,  the  directors  who  had  already  organize<l  the  board,  with- 
drew from  the  room.  The  second  organization  was  then  completed  by 
the  election  of  E.  C.  Lynde,  president,  and  the  defendant,  C.  £.  Royce, 
secretary. 

4.  That  the  election  held  in  the  city  of  Scranton,  on  the  first  Friday 
of  May,  1873,  was  strictly  in  accordance  with  law,  and  that  Patrick 
Blewitt,  R.  T.  Black,  and  M.J.  Walsh,  were  duly  elected  directors  from 
their  respective  wards,  and  entitled  to  their  seats  as  members  of  the 
board  of  school  directors  of  the  Fourth  school  dbtrict  of  the  city  of 
Scranton. 

5.  That  the  action  of  the  defendant,  Royce,  he  not  having  been  elected 
secretary  of  the  lawfully  organized-  school  board  of  the  Fourth  school 
district  of  Scranton,  in  issuing  a  warrant  and  levying  upon  the 
plaintiff's  property,  besides  being  prejudicial  to  the  plaintiffs  in- 
terests, is  wholly  without  authority  of  law ;  and  further,  tnat  if  the  de- 
fendant is  permitted  thus  to  collect  the  school  tax,  the  plaintiff  and 
all  other  taxable  citizens  of  the  said  district  will  be  greatly  injured 
thereby. 

The  bill  concludes  with  a  prayer  on  the  part  of  the  plaintiff,  as  well 
in  his  own  behalf  as  in  behalf  of  other  taxable  citizens  of  the  district, 
that  an  injunction  may  issue  restraining  the  defendant  from  collecting 
the  said  school  tax  from  the  plaintiff,  or  from  the  other  taxable  inhabi- 
tants of  the  district. 

The  defendant,  in  his  answer,  does  not  set  up  anything  seriously  oon- 
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tnuiictory  of  the  material  matters  charged  in  the  plaintiff's  bill.  He 
deni^  however,  the  legality  of  the  May  election  in  toto;  he  recognizes 
Blewitt,  Black,  and  Walsh,  as  " citizens,  not  ''directors"  of  the  Fourth 
school  district  of  the  city  of  Bcrautou ;  he  alleges  that  the  cfSce  of  school 
director  in  the  said  Seventh,  Eighth  and  Ninth  wards,  respectively,  was 
vacant  on  the  6th  of  June,  1873;  be  insists  that  the  organization  of  the 
school  board  by  the  election  of  Blewitt,  as  president,  and  Walsh,  as  sec- 
retary, was  illegal;  he  claims  that  the  organization  subsequently  effected 
by  the  election  of  Lynde,  as  president,  and  himself,  as  secretary,  was 
in  strict  conformity  vrith  law ;  and  that,  therefore,  his  action  in  issuing  a 
warrant,  and  levymg  upon  the  property  of  the  plaintiff,  is  lawful  and 


it  will  be  seen  at  a  glance  that  the  bill  and  answer  raise,  at  least, 
these  questions : 

First.  When  is  the  proper  time  for  holding  the  municipal  elections  in 
the  city  of  Scranton? 

Second.  What  are  the  rights  of  recently  elected  school  directors  when 
the  time  arrives  to  organize  the  school  faioard  for  the  then  current  year, 
in  conjunction  with  the  continuing  members  of  said  board? 

Third.  What  constitutes  a  proper  and  lawful  organization  of  a  school 
board? 

As  originally  established  by  statute,  P.  L.  1866,  p.  1035,  the  time 
for  holding  the  municipal  elections  in  the  city  of  Scranton  was  the  first 
Tuesday  of  June  in  each  year,  llie  act  of  April  17, 1869,  commonly 
known  as  the  "  registry  law,"  requiring  all  elections  for  city,  ward,  bor- 
ough, township  and  election  officers,  to  be  held  on  the  second  Tuesday 
of  October  in  each  year,  was  not  lasting  in  this  respect;  the  first  Tues- 
day of  June  was  soon  restored  as  the  day  for  the  holding  the  charter 
election  in  Scranton. 

On  the  4th  of  April,  1872,  however,  an  act  of  assembly  was  passed, 
P.  L.  961,  entitled,  "A  supplement  to  an  act  to  incorporate  the  city  of 
Scranton,  changing  the  date  of  the  election  of  certain  officers."  It  con- 
tains five  sections,  but  only  the  first  and  second  sections  need  be  specially 
examined  in  disposing  of  the  particular  branch  of  the  case  now  under 
consideration.  The  first  section  is  in  these  words :  That  the  next  elec- 
tion for  district  attorney  of  the  mayor's  court  for  the  city  of  Scranton,  . 
for  clerk  of  said  court  and  for  marshal  of  said  court,  shall  be  held  in  the 
said  city  of  Scranton,  in  the  borough  of  Dunmore,  and  in  the  townships 
of  Covington,  Jefferson,  Madison,  Spring  Brook  and  Boaring  Biook, 
said  city,  borough  and  townships  being  in  the  county  of  Luzerne  and 
within  the  jurisdiction  of  the  said  mayor's  court,  on  the  first  Friday  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
two;  and  that  all  officers  of  the  said  city  of  Scranton,  to  be  voted  (for) 
as  prescribed  in  the  original  charter  of  said  city,  and  its  supplements, 
the  first  Tuesday  of  June  next,  and  on  the  day  of  the  next  general  election, 
shall  be  voted  for  by  the  qualified  electors  of  said  city,  on  the  said  first 
Friday  of  May,  Anno  Domini  one  thousand  eight  hundred  and  seventy* 
two ;  and  that  it  shall  be  mffieieni  notice  of  sata  election  this  year,  to  the 

Sualified  electors  of  said  city,  borough  and  township,  to  publish  this  act 
ve  times  previous  to  the  day  of  said  election  in  any  four  papers  pub- 
lished in  the  sidd  city,  borough  and  townships,  as  the  majority  of  the 
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members  of  the  Legislature  from  Luzerne  county  may  designate  in  writ- 
lag,  the  proper  costs  of  said  publication  to  be  paid  by  the  treasurer  of 
said  city  out  of  the  city  funds." 

The  second  section  follows,  thus : That  the  returns  of  said  election 
shall  be  made  after  two  o'clock,  afternoon,  on  the  Saturday  next  after  the 
day  of  said  election ;  and  cUl  aels  and  park  of  ads  tneansiBtent  hereunih 
are  hereby  repealed.** 

The  three  remaining  sections  relate  to  the  diyision  of  certain  wards 
into  election  districts,  and  the  establishment  of  places  for  holding  the  elec- 
tions therein.  They  are  not  at  all  important  in  connection  with  the  issue 
involved  here,  except,  possibly,  in  so  far  as  they  might  render  the  whole 
act  liable  to  the  curse  fulmmated  in  the  amendment  of  1864  to  the  eon- 
'  stitution — No  bill  shall  be  passed  by  the  Legislature,  containing  more 
than  one  subject,  which  shall  be  clearly  expressed  in  the  title,  except 
appropriation  bills/*  It  was  decided,  however,  in  Commonwealth  vs. 
Green.  8  P.  F.  S.  226,  and  also  in  Yeager  el  oL  vs.  Weaioer,  14  P.  F.  8. 
425,  that  it  was  not  intended  by  this  provision,  that  the  title  of  an  act  of 
assembly  should  be  a  complete  index  of  its  contents.  Besides,  the  whole 
five  sections  are  in  pari  materia^  and  concern  exclusively  the  city  of 
Scranton — the  first  two  fixing  a  time  for  holding  the  municipal  elections 
generally,  and  the  last  three  a  place  for  holding  them  in  certain  newly 
created  election  districts,  respectively. 

But  to  recur  directly  to  the  question — When  is  the  proper  time  for 
holding  the  muiKcipal  elections  in  the  city  of  Scranton?  That  the  act 
of  April  4,  1872,  as  it  stands  upon  the  statute  book,  is  inartistic,  and 
ito  some  extent,  vague  in  its  terms,  no  one  will  pretend  to  deny;  but, 
whether  the  difficulty  was  caused  by  imperfect  or  careless  transcribing, 
•or  whether  it  arose  from  heedless  framme  originally,  is  a  matter  now 
necessarily  of  mere  conjecture.  We  must  seek  the  intention  of  the  L^^a- 
ture;  and  finding  it,  if  that  be  possible,  we  must  construe  the  act  aceord- 
dngly.  This  is  the  cardinal  rule  of  construction  after  all.  Dwarris,  in 
this  work  on  Statutes,  §  698,  says,  The  safe  and  established  rule  of  con- 
•etructiou  is,  that  the  intention  of  the  lawgiver  and  the  meaning  of  the 
'law,  are  to  be  discovered  and  deduced  from  a  view  of  the  uhoU  and  of 
•every  part  of  a  statute  taken  and  compared  together.''  We  may  now 
•consult  even  the  title  of  an  act  of  assembly  in  looking  after  the  legisla- 
tive intent.  This  wias  not  the  old  rule,  however.  In  Milk  vs.  WulantL^ 
•6  Mod.  62,  Holt,<]!hief  Justice,  says,  The  title  of  an  act  of  parliament  is 
no  part  of  the  law,  tio  mot^  than  the  title  of  a  book  is  part  of  the  book  ; 
for  the  title  is  not  the  law,  but  the  name  or  description  given  to  it  by 
the  makers."  But  in  the  case  of  United  States  vs.  Fuiher,  2  Cranch,  386, 
Chief  Justice  Marshall  says,  "  Where  the  mind  labors  to  discover  the  de- 
sign of  the  Legislature,  it  seizes  everything  from  which  aid  can  be  de- 
rived ;  and  in  such  case  the  title  claims  a  deme  of  notice,  and  will  have 
its  due  share  of  consideration."  And  in  the  Supreme  Court  of  this  State, 
it  was  held,  Pmna,  Railroad  Co.  vs.  Riblel,  16  P.  F.  S.  164,  that  since  tbe 
amendments  of  1864  to  the  constitution,  the  title  of  an  act  of  assembly 
is  part  of  it. 

How  is  it  with  the  title  to  the  act  under  consideration  here?  The 
purpose  announced  in  it  is  a  change  in  "  the  date  of  the  election  of  certain 
officers."    The  beginning  of  the  first  section  of  the  act  indicates  tJbie 
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officers  "  referred  to,  naming  them,  as  the  district  attorney,  the  marshal 
and  the  clerk  of  the  mayor's  court ;  and  yet,  further  along,  it  appears 
in  direct  terms  that  the  contemplated  change  applies  to  all  officers  of  the 
said  city  of  Scranton,  etc.  It  will  be  seen,  therefore,  that  the  title  fails 
to  indicate  the  true*  purpose  of  the  act,  even  as  respects  the  change  in 
the  election  of  officers  under  the  city  charter,  to  say  nothing  about  the 
division  of  wards,  and  the  consequent  establishment  of  additional  elec- 
tion districts.  In  short,  the  title  is  of  no  avail  whatever,  in  leading  us 
to  the  l^islative  intent,  further  than  that,  taken  in  connection  with  the 
first  section  of  the  act,  a  purpose  to  change  the  time  of  holding  the 
municipal  elections  in  the  city  of  Scranton  is  clearly  manifest. 

Was  this  change  to  be  for  the  year  1872  alone,  or  was  it  to  be  per- 
manent ?  Herein  lies  the  controversv ;  herein  practically  rests  the  whole 
case.  And  at  this  point,  we  remark,  that  if  there  was  nothing  else  to 
be  considered,  but  the  language  of  the  section  alone, "shall  be  held  in  the 
said  city  of  Scranton  ...  on  the  first  Friday  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-two,"  a  correct  adju- 
dication could  be  reached  at  once ;  and  the  same  would  be  equally  true, 
if  after  the  language  already  quoted,  there  had  been  added  the  words, 

and  annually  thereafter."  fiut  notwithstanding  the  omission,  we  think, 
by  adopting  the  safe  and  established  rule  of  construction,"  namely, "  the 
intention  of  the  lawgiver  and  the  meaning  of  the  law  .  .  .  to  be  dis- 
covered and  deduced  from  a  view  of  the  whole  and  of  every  part  of  it, 
taken  and  compared  together,"  every  difficulty  fades  away. 

And  here  we  may  ask,  why  the  city  of  Scranton  should  afibrd  tlie 
only  example  in  the  Commonwealth,  or  elsewhere  even,  of  invoking 
legislative  enactment  to  change  the  time  of  holding  her  municipal  elec- 
tions but  far  a  singU  year  f  What  had  occurred  already,  or  what  was 
likely  to  occur  during  the  particular  year,  1872,  which  made  it  neces- 
sary for  the  Legislature  thus  temporarily  to  blot  out  an  established 
election  day  under  a  city  charter,  and  fix  another,  but  little  more  than 
a  month  in  advance  of  it  ?  The  usual  prelude  to  such  extraordinary 
legislation  is  a  preamble  setting  out  the  causes.  No  preamble  is  here, 
however.  And  in  the  very  able  argument  which  was  made  on  the  part 
of  the  defendant,  not  a  cause  was  suggested  for  legislation  confessedly 
so  anomalous. 

Again,  if  the  time  for  holding  the  municipal  elections  was  to  be 
changed  only  for  the  year  1872,  and  not  permanently,  it  seems  clear 
that  the  concluding  language  of  the  first  section  of  the  act,  relating  to 
notice,  would  have  been  thus — ^**and  ....  it  shall  be  sufficient  notice 

of  said  election,  to  the  qualified  electors  of  said  city  to  publish 

this  act  five  times  previous  to  the  day  of  said  election  in  any  four  of  the 

papers  published  in  the  said  city  as  the  majority  of  the  mem- 

oers  of  the  Lagislature  from  Luzerne  county  may  designate  in  writing," 
etc.  This  would  have  been  measurably  explicit.  Moreover,  the  section 
would  have  been  complete.  Not  one  word  more  was  necessary.  But 
such  is  not  the  language.  On  the  contrary,  it  is  thus: — "and  ....  it 
shall  be  sufficient  notice  of  said  election  ihii  year,  to  the  qualified  elec- 
tors," etc.  Now,  the  implication  is  irresistible,  unavoidable,  that  for 
succeeding  years  the  ordinary  method,  as  prescribed  in  the  charter,  of 
giving  notice  to  the  electors  of  the  time  of  holding  elections  therein,  was 
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to  be  coDtinued.  The  singular  method  prescribed  by  the  act,  was  to 
operate  but  for  **  this  year,  namely,  the  year  1872. 

And  again,  the  first  section  of  the  act  under  consideration,  was  all  the 
legislation  rei^uisite  to  change  the  time  of  holding  the  municipal  elec- 
tions in  the  city  of  Bcranton,  if  a  change  for  the  year  1872  only  was 
contemplated.  .  The  second  section  was  mere  surplusage — it  was  not 
needed  at  all  to  accomplish  the  purpose.  The  repeal  of  a  word  or  a  line 
of  the  original  charter,  or  any  of  its  supplements,  was  not  nece^arr. 
And  yet,  a  second  section  was  enacted  which  contains  a  repealing  clautre 
of  unlimited  application  as  respects  all  prior  laws  relating  to  the  time 
of  holding  the  municipal  elections  in  that  city.  The  language  is  thus : — 
"all  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  re|>ealed." 
Now,  as  every  act  relating  to  tlie  time  of  holding  these  elections  in 
Bcranton,  whether  a  part  of  the  original  charter,  or  of  any  supplement 
thereto,  was  inconsistent  with  holding  them  on  the  first  Friday  of  May, 
1872,  it  follows,  of  course,  that  every  one  of  them  was  repealed,  thus 
leaving  the  city,  after  the  year  1872,  without  any  law  to  authorize  the 
holding  of  municipal  elections. 

This  conclusion  cannot  be  escaped.  The  act  of  1872,  now  in  question, 
and  which  the  defendant  claims  was  but  temporary  in  its  operation,  re- 
pealed absolutely,  as  we  have  seen,  all  |>rior  laws  inconsistent  with  it, 
and  substituted  in  their  stead  other  provisions  on  the  same  subject,  but 
made  no  provision  for  their  revival  after  its  own  force  had  been  spent. 
In  the  Court  of  King's  Bench,  Warren  vs.  Windle,  8  East,  205,  it  was 
said  substantially  by  Lord  Ellenborough,  C.  J.,  all  the  other  judges 
concurring,  that  where  a  statute  profeises  to  repeal  absolutely  a  prior 
law,  and  substitutes  other  provisions  on  the  same  subject,  which  are 
limited  to  continue  only  till  a  certain  time,  the  prior  law  does  not  revive 
after  the  repealing  statute  is  spent,  unless  the  intention  of  the  Legisla- 
ture to  that  effect  be  expressed. 

Now,  in  the  case  before  us,  if  the  words  ''so  far  as  the  year  1872  is 
concerned,"  had  been  incorporated  in  the  repealing  clause,  making  it 
read,  "all  acts  and  parts  of  acts  inconsistent  herewith,  so  far  as  the  year 
1872  is  concerned,  are  hereby  repealed,"  the  legal  effect  of  the  section, 
besides  securing  the  purpose  in  view,  would  not  have  been  to  wipe  out 
irrevocabl^r  all  prior  laws  relating  to  the  same  subject 

But  taking  the  section  as  it  stands,  asitis,  not  as  it  might  have  been, 
and  recognizing  its  full,  legitimate  force,  who  can  urge  successinlly  that 
the  Legislature  intended  by  this  law  to  change  the  time  of  holding  the 
municipal  elections  in  the  city  of  Scranton  temporarily,  or  but  for  the 
single  year  1872?  Why,  all  that  was  required  to  make  this  act  per- 
fect legislation  to  change  permanently  the  time  of  holding  these,  elec- 
tions, from  the  first  Tu^ay  of  June  in  each  year,  to  the  first  Friday 
of  May,  was  the  addition  of  the  words,  "and  annually  thereafter,"  in  the 
first  section  of  the  act,  following  the  words,  "one  thousand  eight  hun- 
dred and  seventy-two."  In  Brinsfield  vs.  Carter^  2  Kelly,  143,  the  word 
"grant"  was  inserted  in  the  statute  by  the  court,  where  the  Legislature 
evidently  designed  it  should  be,  as  shown  by  other  parts  of  the  law,  ami 
where,  if  it  ha^  not  been  so  inserted,  the  purpose  of  the  law  would  have 
been  frustrated.  So  in  Cochran  vs.  Library  Conwany,  6  Philada.  492, 
Judge  Sharswood  held  Uiat  the  word  "  foreign  "  oelonged  to  the  sixth 
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sectiou  of  the  act  of  April  i,  1851,  entitled  "An  act  relative  to 

service  of  process  on  foreign  insurance  companies  and  other  corpora- 
tions," although  the  language  of  the  section  itself  was,  "in  any  case 
where  any  insurance  company  or  other  corporation,"  etc 

But  without  adding  by  implication  a  single  word  to  the  statute  under 
consideration,  and  reganling  only  the  language  used,  and  the  circum- 
stances and  faults  existing  at  the  time,  we  cannot  avoid  the  convictiou 
that  the  L3gislature  designed  to  change  the  time  of  holding  the  municipal 
electious  in  the  city  of  Scrantou,  not  temporarily,  but  permanently. 
Adjudication  necessarily  follows  then,  that  so  far  as  a  properly  appointed 
day  was  concerned,  the  municipal  Section  held  in  the  city  of  Scrauton, 
ou  the  first  Friday  of  May,  1873,  was  in  conformity  with  law. 

It  was  alleged  in  the  argumeat  on  the  jpart  of  the  plaintiff,  and  not  con- 
tradicted by  the  other  side,  that  the  Qualified  voters  of  the  cit;^  of  Scrantou 
met  at  the  proper  election  polk  in  that  city  on  the  first  Friday  in  May« 
1873,  and  elected  such  municipal  officers  as  were  to  be  chosen  during 
that  year,  not  doubting,  of  course,  that  the  L^islature  had  permanently 
chaug^  the  time  for  holding  the  municipal  elections.  Again,  as  a  mat- 
ter not  entirely  foreign,  at  least,  to  the  merite  of  the  present  controversy, 
tha  fact  appears  in  the  report  of  the  master,  and  may  properly  be  men- 
tioned here,  that  Mr.  G.  A.  Fuller,  one  of  the  acting  scnool  directors  of 
the  Fourth  school  district  of  the  city  of  Scrantou,  who  voted  for  the  de- 
fendant for  secretary  of  the  board,  recognized  the  first  Friday  of  May, 
1873,  ai  the  proper  day  fi)r  electing  a  school  director  in  the  Ninth  ward 
of  that  district;  for,  as  shown  by  the  evidence  returned  with  the  report, 
he  eJuncsd  an  election  there  on  that  da^  himself,  but  was  not  successful. 
Ha:l  ha  bsen,  however,  the  first  Friday  in  May,  1873,  very  possibly  mi,n:ht 
not  have  been  considered  as  an  improper  day  for  holding  the  municipal 
elections  in  the  city  of  Scrantou ;  indeed,  Mr.  Fuller  might  have  been 
in  the  school  board  by  popular  election,  and  not  by  appointment 

A  somswhat  novel  point  was  urged  in  the  argument  on  the  part  of  the 
d3f<in  Unt,  namely,  that  the  office  of  school  director  was  neither  a  ward 
nor  a  city  office ;  and  that,  therefore,  even  though  the  time  for  electing 
ward  and  city  offices  had  been  changeil  by  positive  law,  still  the  time 
for  electing  school  directors  must  necessarily  continue  as  before.  This 
position  is  altogether  untenable.  Apart  from  the  fact  that  there  is  no 
provision  in  the  charter  of  the  city  or  Scrantou,  nor  in  any  of  the  supple- 
ra3Qts,  authorizing  the  election  of  school  directors  on  any  other  day  than 
that  appointed  for  tiie  election  of  city  and  ward  officers,  the  twenty-fifth 
section  of  the  act  of  30th  of  March,  1867,  extending  and  defining  the 
powers  of  the  city,  P.  L.,636,  organizes  the  school  districts,  and  provides 
in  terms  that  the  directors  shall  be  elected  "  at  the  city  elections."  The 
tim3  for  holding  the  "  city  elections,"  as  we  have  seen,  having  been  fixed 
by  statute  to  take  place  on  the  first  Friday  of  May  in  each  year,  it  fol- 
lows, of  course,  that  the  election  of  school  directors  must  also  take  place 
on  t^at  day. 

Wj  come  now  to  consider  of  the  rights  of  recently  elected  school 
diractors  when  the  time  arrives  to  organize  the  board  for  the  current 
school  year,  in  conaection  with  the  members  whose  terms  of  office  still 
continue.  In  the  townships  throughout  the  State,  and  in  some  of  the 
cities  and  boroughs,  school  directors  are  elected  nearly  three  months 
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prior  to  the  beginning  of  the  current  school  year.  But,  yet,  they  cannot 
exercise  any  control  over  the  schools,  nor  any  of  the  powers  pertaining 
t  o  tlieir  omce,  until  the  full  term  of  their  predecessors  has  expired. 
Wlien  this  has  taken  place,  however,  their  official  functions  attach  ;  and 
ou  presentation  of  their  certificates,  or  other  proper  evidence  of  their 
election,  they  are  entitled  to  meet  with  the  continuing  members  of  the 
board,  and  to  participate  both  in  the  temporary  and  permanent  organi* 
zation.  A  decision,  purporting  to  be  by  a  former  State  superintendent 
of  common  schools,  certainly  very  high  authority  in  such  matters,  haa 
been  referred  to,  and  urged  as  bemg  in  conflict  with  the  doctrine  just 
laid  down.  The  language  of  the  decision  is  this :  Directors  elect  can 
exercise  none  of  the  powers  pertaining  to  their  office  till  after  the  orgaui* 
zation  of  the  new  board,  wnich  cannot  take  place  till  after  the  first 
Monday  in  June."  Now,  it  is  not  meant  by  this  that  the  continuing 
members  of  the  board  shall,  exclusively  and  by  themselves,  organize  it 
for  the  current  year,  and  then  admit  the  directors  elect  The  decision, 
indeed,  does  not  refer  to  the  organization  of  the  board  at  all ;  but,  on 
the  contrary,  it  refers  simply  to  the  time  when  directors  elect  may  enter 
into  participation  in  the  control  over  the  schools,  and  may  also  exercise 
other  powers  pertaining  to  their  office. 

But  as  the  first  dutv  of  school  directors,  at  their  annual  meeting  in 
cities  and  boroughs,  is  to  organize,  let  us  see  in  what  a  lawful  organi- 
zation consists,  and  how  it  is  to  be  reached.  The  first  part  of  this  in- 
quiry, the  statute  answers,  Purdon,  240,  pi.  28 :  Shall  meet  and  organ- 
ize by  choosing  a  president  and  secretary,  who  shall  be  members  of  the 
board,  and  a  treasurer,"  etc  This  is  the  only  sort  of  organization  known 
to  the  law :  there  can  be,  therefore,  none  other.  If  the  difficulty  arises 
which  the  members  of  this  particular  school  board  encountered  on  the 
evening  of  the  6th  of  June  last,  then  the  ninth  section  of  the  act  of  May 
8, 1854,  Purd.  220,  pi.  24,  meets  it  at  once:  "If  all  the  membeis  of 
any  board  of  directors  ....  shall  neglect  or  refuse  to  perform 
any  ....  duty  enjoined  by  law,  the  Court  of  Quarter  Sessions  of 
the  proper  county  may,  upon  complaint  in  writing  by  any  six  taxable 
citizens  of  the  district,  and  on  due  proof  thereof,  declare  their  seats 
vacant,  and  appoint  others  in  their  st^,  until  the  next  annual  election 
for  directors."  Now,  conceding  all  that  is  claimed  on  the  part  of  the 
defendant  respecting  the  illegality  of  the  election  on  the  first  Friday  of 
May,  1873,  and  assuming  that  vacancies  in  the  office  of  school  director 
existed  in  the  said  Seventh,  Eighth,  and  Ninth  wards,  there  was  still  a 
majority  of  the  board  of  directors  for  the  district  in  existence.  £.  C. 
Lynde,  J.  W  Schultz,  Anthony  Kelly,  Jos.  Grieser,  John  Brazelle,  and 
the  defendant,  C.  E.  Royce,  held  over.  It  was  their  duty,  under  the 
law,  to  organize  the  board.  This  was  the  first  work  they  had  on  hand. 
Indeed,  they  could  lawfully  do  no  other  work  until  this  had  been  done. 
And  that  the  statute  Just  quoted  applied  to  their  case,  there  is  not  even 
a  shadow  of  doubt  In  2  Wh.  Dig.  605,  pi.  11,  a  decision  of  the  State 
superintendent  strikes  the  point  squarely :  "  If  a  board  of  directors  fail 
to  organize  because  none  of  them  can  obtain  a  majority  of  votes  for  presi- 
dent, it  is  such  neglect  of  duty  as  will  justify  the  Court  of  Quarter  Ses- 
sions, upon  the  complaint  of  six  taxable  citizens  of  the  district,  and  opon 
due  proof  thereof,  to  declare  their  seats  vacant,  and  appoint  others  is' 
their  stead.^ 
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But  haying  already  decided  that  the  first  Friday  of  May,  1873,  was 
the  proper  day  for  holding  the  municipal  elections  in  tlie  city  of  Scran- 
ton,  and  presuming  that  Fatrick  Blewitt,  R.  T.  Black,  and  M.  T.  Walsh, 
were  then  lawfully  chosen  school  directors  from  the  Seventh,  Eighth, 
and  Ninth  wards,  respectively,  how  should  the  board  have  been  organ- 
ized? Why,  manifestly,  wheu  a  board  is  composed  in  part  of  continuiog, 
and  in  part  of  newly  elected  members,  a  temporary  organization  may  1^ 
efijctad  for  the  purpose  of  ascertainbg  who  tne  directors  elect  are.  And 
here,  we  remark,  that  when  certificates  of  election,  duly  vouched  by  the 
lawf\il  offisers  of  an  election  board,  or  the  returns  of  the  elections  them- 
selves are  presented,  showing  who  the  directors  elect  are,  it  is  not  for  the 
continuing  members  of  the  hoard  to  sit  in  judgmeot  on  *''the  legality 
of  :he  election."  The  certificates,  or  the  returns  of  the  election,  us  the 
case  may  be,  when  thus  presented,  constitule  evidence,  prima  faeie^ 
entitling  the  persons  referred  to  in  them  to  seats  in  the  board.  And  in 
case  there  should  be  a  question  about  the  right  of  such  persons  to  hohl 
their  seats,  growing  out  of  any  informality  or  illegality  connected  with 
the  election,  the  sixth  section  of 'the  act  of  1854,  Purd.  239,  pi.  21,  pfo- 
vidas  the  course  to  be  pursued  :  "  If  the  legality  of  any  election  for  di- 
rectors be  contested,  in  writing,  by  not  less  than  ten  qualified  citizens 
of  the  district,  the  •  .  .  Court  of  Quarter  Sessions  is  hereby  uuthor- 
izad  and  reauired  fi)rthwith  to  examine  into  the  election,  and  to  confirm 
or  set  it  aside,  as  shall  seem  just  and  proper ;  and  if  set  aside,  to  order  a 
new  election,"  etc. 

We  turn,  in  conclusion,  to  the  report  of  the  master,  with  a  view  of 
ascertaining  how  fiir  there  has  been  a  conformity  on  the  part  of  the 
m3mb3rs  ot  this  particular  school  board,  with  the  principles  herein  laid 
down.  After  a  preliminary  recital  of  the  case,  the  master  continues  as 
follows:  "The  six  members  of  the  board  whose  terms  did  not  expire  on 
the  first  of  Juue  last,  are  Anthony  Kelly,  Joseph  Grieser,  John  Biazelle, 
E.  0.  Lynde,  J.  W.  Schultz,  and  the  said  C.  E.  Royce.  The  old  board, 
prior  to  fiaal  adjournment,  fixed  upon  the  evening  of  6th  of  June  last, 
at  seven  and  a-half  o'clock,  as  the  time,  and  the  Ceotnll  school  building 
in  Scranton,  as  the  place,  for  the  organization  of  the  new  board.  At 
the  timaand  place  mentioned,  the  six  continuing  members,  and  the  three 
claiming  to  be  newly  elected,  met,  and  Kelly,  Grieser,  and  Brazelle, 
aetinz  in  concert  with  Blewitt  and  Walsh,  proceeded  to  vote  for  Walsh 
for  chairman  pro  tern,,  and  Brazelle  for  secretary  pro  tern.;  and  then 
Walsh,  acting  as  chairman,  read  the  returns  firom  the  Seventh,  Eighth, 
and  Ninth  wards,  and  declared  himself,  and  Blewitt  and  Black,  as  duly 
elected.  For  the  purpose  of  permanent  organization,  Messrs.  Kelly, 
Grieser,  Brazelle,  Blewitt,  and  Walsh,  voted  tor  Blewitt  for  president, 
Walsh  fjr  secretary,  and  Grieser  for  treasurer.  The  other  tnrce  con- 
tinuing mambers,  Messrs.  Lynde,  Boyoe,  and  Schultz,  togeUier  with  Mr. 
Black,  voted  no,  as  each  vote  was  taken ;  and  Lynde,  Royce  and  Schultz 
protested  that  the  whole  proceeding  was  irr^lar  and  without  authority 
of  law,  and  that  Messrs.  Blewitt,  Black  and  Walsh  had  not  been  duly 
elected  as  school  directors  for  tlie  ^ear  1873. 

For  convenience,  the  master  designates  Mr.  Blewitt  and  the  gentlemen 
acting  with  him,  as  the  Blewitt  b)ard,"  and  Mr.  Lvnde  and  the  gen- 
tlemen acting  with  him,  as  the  "  Lynde  boanL"   lie  then  proceeds : 
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''After  voting  a  levy  of  tax  for  the  present  year,  the  'Blewitt  board '  ad- 
journed, but  all  continued  to  remain  in  the  room."  Now,  upon  the  state 
of  facts  thus  reported  by  the  master,  we  have  no  beatation  in  pronounc- 
ing the  Blewitt  board  lawfully  organised.  It  follows,  therefore,  that 
any  other  or  further  organization  of  the  board  by  the  other  directors  on 
that  evening,  could  not  have  been  in  conformity  with  law. 

But  to  continue  with  the  report:  *' Then  Mr.  Royce,  the  president  of 
the  board  for  the  year  1872,  called  the  six  continuing  members  to  order, 
and  stated  that  the  object  was  to  organize  the  board  for  the  coming 
year,  according  to  law  and  the  custom  of  that  body,  and  he  proposed  Mr. 
Lynde  fur  temporary  chairman.  Lynde,  Royce  and  Schuhz  voted  aye, 
aud  Kelly,  Grieser  and  Brazelle  voted  no.  After  several  ballots^  Bra- 
Z3lle  left  the  room,  and  another  vote  being  taken,  Mr.  Lynde  recdved 
three  votes  as  as^nst  two,  and  was  declared  elected.  Upon  his  taking 
the  chair,  Mr.  Blewitt  protested,  and  attempted  his  removal ;  but  finally 
the  whole  '  Blewitt  board  *  retired  from  the  room.  The  three  continuing 
members  who  remained  then  declared  vacancies  existing  ia  tlie  Seventh, 
Eighth  and  Ninth  wards,  on  the  around  that  there  had  been  no  legal 
election  in  said  wards,  and  proceeded  to  vote  for  R.  T.  Black  to  fill  the 
aHeged  vacancy  in  the  Eighth  ward,  and  he  was  declared  elected.  The 
sams  three  continuing  members  aiKl  Mr.  Black  then  voted  for  6.  A. 
Fuller  as  a  director  for  the  Ninth  ward ;  and  he  being  declared  elected, 
the  same  three  continuing  membera,  together  with  Messrs.  Black  and 
Fuller,  then  voted  for  Mr.  Blewitt  as  director  from  the  Seventh  ward, 
and  ho  was  declared  elected.  Immediately  after  this,  these  gentlemen 
concluded  a  temporary  organization,  with  Lynde  as  diairman,  and 
G.  A.  Fuller  as  secretary ;  and  for  purposes  of  permanent  organizataon 
for  th3  year  1873,  Lynde  was  elected  president,  C.  K  Royce,  secretary, 
and  J.  W.  Schultz,  treasurer,  by  the  unanimous  vote  of  the  five  present" 

Thus,  the  "  Lynde  board had  its  origin.  We  need  not  repeat  that 
it  w;is  without  authority  of  law  in  every  aspect  of  the  case.  And  even 
though  we  had  not  already  held  that  the  "  Blewitt  board  "  was  the 
lawfully  organized  school  board  of  the  Fourth  scliool  district  of  the  city 
of  Scranton,  we  could  in  no  possible  way  recognize  the  •* Lynde  board  " 
as  representing  any  semblance  of  a  lawful  organization.  We  have 
already  shown  that  the  first  duty  of  the  six  continuing  school  directors  of 
this  district,  being  a  majority  of  the  whole  number,  was  to  organize  the 
board ;  and,  in  fact,  that  they  could  do  nothing  else  lawfully  until  this 
had  been  done ;  we  have  shown,  out  of  the  very  mouth  of  the  statnte, 
what  an  organization  consisted  in — Annually  ....  after  the  election, 
.  .  .  .  each  board  of  school  directors  ....  in  CTties  and  boroughs, 
shall  meet  and  organize  by  choosing  a  president  and  secretary,  who 
shall  be  members  of  the  board,  and  a  treasurer,**  etc.;  we  have  shown 
that  whenever  they  failed  to  do  this,  the  statute  authorized  the  (mper 
court,  under  the  very  cirmmffUmce^  conceded  io  ham  exited  here,  namely, 
a  failure  to  elect  a  president  because  no  one  of  the  directors  could  obtain 
a  majority  of  the  votes,  to  declare  their  seats  vacant,  and  appoint  others 
in  their  stead;  aud  yet,  these  "three  continuing  members,"  Lyn(k, 
Schultz,  and  the  defendant,  Royce,  in  bold  default  of  observance  of 
these  plain  statutory  provisions,  assumed  to  exercise  the  highest  prerog- 
ative incident  to  the  office  of  school  director,  namely,  that  of  filling 
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vacancies  in  the  board  without  consulting  the  popular  will.  Why,  con* 
ceding  that  vacancies  existed,  they  had  no  right  thus  to  fill  them.  The 
seventeenth  section  of  the  act  of  Ma^  8,  1854,  Purd.  241,  pi.  3S,  has 
been  referred  to  as  warratitiug  their  action  in  this  respect :  If  less  than 
a  niajontjr  of  directors  ....  attend  anj  meeting,  no  business  shall  be 
transacted  thereat,  except  that  of  adjournment,  and  of  appointment  to 
fill  vacandes,  as  is  hereinbefore  directed'*  Now,  the  words,  as  is  herein- 
before directed,"  refer  to  the  eighth  section  of  the  same  act,  Purd.  240, 
pi.  23,  which  only  authorizes  the  declaring  and  filling  of  vacancies 
where  "any  person  duly  elected  a  school  director  shall  refuse  to  attend 
a  regiUar  meeting  of  the  board,  after  having  received  written  notice 
from  the  secretary  to  appear,  and  enter  upon  the  duties  of  his  office ; "  or 
where  "  any  person,  having  taken  upon  himself  the  duties  of  his  office  as 
director,  shall  neglect  to  attend  any  two  regular  meetings  of  the  board 
in  ewxeseiony  unless  detained  by  rickness,  or  prevented  by  absence  from 
the  district ; "  or  where  a  director  refuses  to  act  in  his  official  capacity 
when  in  attendance,"  etc.  The  courts,  too,  construe  strictly  this  author- 
ity of  declaring  and  filling  vacancies  in  a  school  board,  without  consult- 
ing the  popular  will.  In  ZtUu^  et  al.  vs.  Bowmamy  6  Wr.  83,  it  was 
decided  that  the'  seat  of  no  member  of  a  school  board  could  be  declared 
vacant,  and  a  new  member  appointed  in  his  stead  by  the  other  directors, 
unless  he  had  fiEtiled  to  attend  two  regular  meetings  of  the  board  in  me- 
eeseion;  failure  to  att^d  two  tpeeial  meetings  ineuecestion  was  held  to 
be  not  enough. 

It  b  true  that  the  meeting  in  the  case  before  us  was  a  regular  meeting ; 
but  the  vacancies  were  not  occasioned  by  the  causes  enumerated  in  the 
statute  as  quoted ;  nor  were  they  occasioned  '*  by  death,  resignation, 
removal  from  the  district,  or  otherwise,"  so  that  the  whole  number  had 
been  reduced  to  less  than  a  majority."  On  the  contrary,  two-thirds  of 
the  whole  number  of  directors  composing  the  board  in  that  district  were 
not  only  alive,  but  they  actually  resided  within  the  borders  of  the  dis- 
trict The  law  authorizing  less  than  a  majority  "  of  directors  to  fill 
vacancies  in  a  school  board,  only  applies  where  the  number  has  been 
thus  reduced  from  the  causes  mentioned  in  either  the  seventh  or  the 
eighth  section  of  the  act  to  which  we  have  referred,  or  from  the  two 
combined. 

Wherefore,  it  tow,  on  the  twenty-ninth  day  of  November,  A.  d.  1873, 
considered,  adjudged  and  decreed,  the  case  having  been  heard  upon  bill, 
answer  and  proofs,  and  having  also  been  fully  argued  by  counsel  on 
both  sides,  that  an  injunction  issue  as  prayed  for  in  said  bill,  to  perpet- 
ually enjoin  and  restrain  the  defendant,  C.  £.  Royce,  from  proceeding  to 
collect  the  school-tax  in  the  Fourth  school  district  of  the  city  of  Scran- 
ton,  and  from  collecting  the  same  from  B.  A.  Bouton,  the  plaintifi*,  or 
from  any  other  taxable  citizen,  living  in,  or  having  property  in  said 
school  district,  and  that  the  costs  of  this  proceeding  be  paid  by  the 
defendant 

A,  A.  Chase  and  K  W.  Palmer,  Esqs.,  for  plaintiff. 
Hon.  H.  M.  Hoyt,  Hon.  W.  W.  Ketcham,  D.  M.  Hannah  and  C.  E. 
Boyee,  Esqs.,  for  defendant. 
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[Leg.  Int,  Vol.  31,  p.  173.] 

Jones  vs.  The  Delaware  and  Hudbon  Canal  Company. 

1,  Where  judgment  has  been  entered  by  a  justice  against  a  defendant  who  was  in  de* 

fiiult,  but  who,  within  twenty  davs,  entered  bail  for  an  appeal  which  he  neglected 
to  bring  into  court,  certiorari  will  not  avail  to  set  aside  an  execution  subaeqnentl  j 
issued,  even  thougn  the  service  of  the  summons  be  shown  by  the  record  to  haT« 
been  defective.  Taking  the  appeal  amounts  to  a  recognition  that  the  case  was 
regularly  before  the  justice,  and  is  a  waiver  of  the  defect  which  otherwise  would 
have  been  fatal. 

2.  An  agent  may  appear  before  a  justice  and  take  an  appeal.   The  justice  is  the  judge 

of  Uie  agent's  authority,  which,  it  must  be  presumed,  was  satisfactorily  shown. 

Opinion  delivered  March  19, 1874,  by 

Harding,  P.  J. — ^The  summons  in  this  case  issued  March  25,  1872, 
returnable  April  1,  following.  A  sworn  service  is  indorsed  thereon  aa 
follows:  "Served  March  27, 1872,  on  the  within  named  defendants,  hj 
leaving  a  copy  of  the  original  summons  at  their  office  in  Scranton." 

The  defendants  were  in  default  on  the  day  of  return.  Th^  justice, 
however,  proceeded  to  hear  the  plaintiff's  proo&  and  allegations,"  and 
thereupon  entered  judgment  in  his  favor  for  the  amount  of  his  claim. 
Within  twenty  days  next  ensuing,  the  defendants,  or  sonie  one  for  them, 
entered  hail  for  an  appeal.  As  our  terms  are  arranged,  this  appeal  need 
not  have  1>een  filed  until  the  third  Monday  of  October,  1872,  that  being 
the  first  day  of  the  term  next  succeeding  the  taking  of  the  appeal.  The 
defendants,  however,  for  reasons  which  are  not  material  in  this  connec- 
tion, neglected  to  bring  their  appeal  into  court.  Subsequently  the 
plaintiff  issued  execution  to  collect  his  judgment.  A  few  days  after-' 
wards  the  execution  was  arrested  by  a  certiorari  from  this  court 

The  exception  to  the  record  of  the  justice  is,  "that  the  service  of  the 
summons  was  insufficient  in  law,  inasmuch  as  it  does  not  show  that  any 
person  whatever  was  served,  or  notified  of  the  existence  of  the  snm- 
moni."  That  there  was  no  legal  service  of  the  summons  cannot  be  dis- 
puted ;  but  the  defendants,  by  appearing  and  entering  bail  for  an  appeal 
within  the  statutory  limitation,  treated  the  case  as  being  r^ularly  before 
the  justice,  and  thus  waived  the  defect  which  otherwise  would  haye 
been  fatal. 

It  is  further  objected  that  the  record  does  not  show  that  the  party 
who  took  the  appeal  was  an  agent  of  the  defendants,  or  that  he  was 
authorized  to  act  for  them  in  this,  or  any  other  particular.  A  party 
may  appear  before  a  justice  as  an  agent,  and  the  justice  is  the  judge  of 
the  authority  of  the  agent  to  represent  the  principial:  Barber  vs.  Oftoiui- 
ler,  5  H.  48. 

The  defendants  here  had  the  benefit  of  the  delay  produced  by  taking 
the  appeal.  As  we  have  seen,  they  failed  altogether  to  bring  their 
appeal  into  court ;  and,  six  months  afterwards,  when  the  plaintiff  took 
steps  to  enforce  the  collection  of  his  judgment,  they  seek  by  certinrari 
to  avail  themselves  of  a  defect  which  they  had  previously  waived. 
Their  writ  comes  too  late ;  the  proceedings  are  affirmed. 

Messrs.  Foster  &  Leuns,  for  defendant 
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[Leg.  Int,  VoL  81,  p.  280.] 

Morris  etnLvs.  Hakh  ick. 

1.  The  statute  of  limitationf  never  extingniihes  a  debt;  it  only  forms  a  bar  to  the 

remedy  to  recover  it  bj  action. 

2.  Where  several  remedies  are  ^ren,  the  party  entitled  to  them  may  select  that  which 

is  best  calculated  to  serve  his  ends. 
8.  The  act  of  Februarv  24,  1806,  authoriziuff  iodgments  to  be  entered  by  the  prothon« 
otary  on  notes  and  other  instruments,  witn  confession  of  Judgment  attached,  gives 
an  additional  remedy  for  collection  to  which  the  statute  of  limitations  docc  not 
apply. 

4.  Where  a  debt,  even  though  it  be  "  grounded  upon  any  lending  or  contracl,  without 
specialty,"  is  acknowledged  br  a  debtor  under  the  form  of  a  note,  with  confession 
of  judgment  attached,  it  may  be  entered  in  judgment  and  collected,  notwithstand- 
ing more  than  six  years  have  intervened  between  the  maturity  of  the  note  and  the 
entry  of  judgment  upon  it. 

Rule  to  open  judgment    Opinion  delivered  April  6,  1874,  by 
Harding,  P.  J. — It  is  conceded  here  that  the  defendant  became  in- 
debted to  the  plaintiffi,  during  the  early  part  of  the  year  1865,  in  the 
sum  of  one  hundred  and  twenty  dollars,  for  which  he  gave  a  note  as 
follows : 

"  $120.  PiTTSTON,  Feb.  7, 1865. 

One  month  after  date,  I  promise  to  pay  Morris  A  Walsh,  or  bearer, 
one  hundred  and  twenty  dollars,  with  interest,  without  defalcation  or 
stay  of  execution,  value  received.  And  I  do  hereby  confess  judgment 
for  the  said  sum,  with  interest,  costs  of  suit  and  a  release  of  ail  errors, 
waiving  inquisition,  and  confessing  condemnation  on  real  estate.  And  I 
do  further  waive  all  exemption  laws,  and  agree  that  the  same  may  be 
levied  by  attachment  upon  wages  for  labor  or  otherwise. 

(Signed)         Michael  Hannick." 

The  plaintifis  held  this  note  eight  years  and  upwards,  or  until  Decem- 
ber 15,  1873,  when  they  made  application  to  the  prothouotary  to 
have  judgment  entered  upon  it  agamst  the  maker,  which  was  accord- 
ingly done ;  and  thereupon  they  proceeded  by  execution  to  collect  their 
money. 

At  this  stage  of  the  ease,  the  defendant  came  in  with  an  affidavit, 
settinfi:  forth  several  matters  by  way  of  avoidance,  but  alleging  specially, 
that  if  the  plaintifis  were  permitted  to  proceed  with  their  execution,  lie 
would  be  deprived  of  the  right  to  interpose  the  plea  of  the  statute  of 
limitations.  Indeed,  as  developed  subsequently,  this  constituted  the 
sole  basis  of  his  resbtance  to  the  proceedings  on  the  judgment. 

Can  the  plea,  non  assumpsit  infra  sex  annos,  avail  in  Pennsylvania 
against  an  ordinary  note  for  a  sum  of  money,  with  confession  of  jr.dg- 
ment  attached,  where  the  holder  has  failed  to  have  judgment  entcr^ 
against  the  maker,  until  the  expiration  of  six  years  after  the  roatiirity 
of  the  note?   The  act  of  27th  March,  1813,  Purd.  930.  pi.  18,  provides, 

.  .  .  that  all  actions  of  debt  grounded  upon  any  lending  or  contract 
without  specially  .  .  .  shall  be  commenc^  and  sued  within  the  time 
and  limitation  nereafter  expressed,  and  not  after,  that  is  to  say,  .  .  • 
within  six  years  next  after  the  cause  of  such  actions,  .  .  •  and  not 
after." 
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That  the  note  in  question  is  not  a  itpeeiaUy,  will  be  assented  to  at  once. 
A  specialty  is  define<l  to  be  a  writing  sealed  and  delivered,  containing 
some  agreement :  1  Binn.  261 ;  2  &  &  R.  503 ;  a  writing  sealed  and 
deliver^,  which  b  given  as  a  security  for  the  payment  of  a  debt,  in 
which  such  debt  is  particularly  specified :  Bac.  Ab.  Obligation,  A.  And 
though  it  be  not  said  in  the  body  of  the  writing  that  thie  parties  have 
set  their  hands  and  seals,  yet  if  the  instrument  be  really  sealed  it  is  a 
apecialt^ ;  but  if  it  be  not  sealed,  it  is  not  a  specialty,  even  though  the 
parties  m  the  body  of  the  writing  make  mention  of  a  seal :  2  8.  &  R., 
supra. 

Again,  a  note  of  this  character  has  no  analogy  with  certain  causes  of 
action,  not  grounded  in  specialty,  which  have  hitherto  been  adjudicated 
as  being  outside  of  the  applicability  of  the  statute  of  limitations.  For 
example :  it  lias  no  analogy  with  an  action  of  debt  on  a  foreign  judg- 
ment, as  in  Richards  vs.  Bicldey^  13  8.  A  R.  395;  nor  with  a  claim 
for  a  l^acy,  m  in  Thompson  vs.  MeChns^  2  W.  161 ;  Doebler  vs.  Snavdy, 
5  W.  225 ;  nor  with  the  claim  of  a  widow  for  interest  on  a  third  of  the 
purchase-money  on  her  husband's  real  estate,  sold  by. an  administrator, 
as  in  DiUebaugh's  Estate,  4  W.  177;  nor  with  a  claim  for  a  distribu- 
tive share  /)f  personal  estate  under  the  intestate  laws,  as  in  Patterson  vs. 
Nichol,  6  W.  379 ;  nor  with  an  award  at  common  law,  as  in  Rank  vs. 
HxU,  2  W.  <fe  8.  56 ;  nor  with  a  recognizance  in  the  Orphans'  Court,  as 
in  DeHaven  vs.  Bartholomew,  7  P.  F.  8.  126.  Being  then  neither  a 
specialty,  nor  within  the  category  of  causes  of  action  to  which  the  stat- 
ute of  limitations  does  not  apply,  the  inquiry  is  put  with  apparent  per- 
tinence, why  should  not  the  judgment  be  opened,  and  tlie  defendant 
thereby  allowed  to  avail  himself  of  a  plea  which  has  had  statutory 
recognition  in  this  country  for  a  century  and  a  half  and  upwards? 

In  Brown  vs.  StUter,  1  D.  240,  Judge  8hippen  said,  that  the  court 
would  never  open  a  regular  judgment  to  let  in  a  plea  of  the  statute  of 
limitations.  But  in  Ekel  vs.  Snevily,  3  W.  <fe  8.  272,  Chief  Justice 
Gibson  modified  this  doctrine  somewhat,  though  the  point  then  under 
consideration  had  reference  to  the  form  of  action,  and  not  to  open- 
ing a  judgment  regularly  entered.  He  said  in  that  case,  that  the  plea 
of  the  statute  of  limitations,  beine  no  longer  an  unconscionable  one,  as 
was  considered  in  Schock  vs.  McCnesney,  4  i .  507,  and  in  The  Bank  vs. 
Isrady  6  8.  <fe  R.  294,  the  rule  of  practice  would  not  be  recognized  to 
the  extent  it  had  been  in  Brown  vs.  Stdter. 

In  disposing,  however,  of  the  question  raised  by  the  proceeding  before 
us,  it  is  not  vitally  material  to  what  extent  the  rule  of  practice  referred 
to  may  be  recognized,  either  in  respect  to  forms  of  action,  on  causes  of 
action  :  it  is  enough  that  there  is  something  else  to  be  considered  here 
besides  the  statute  of  limitations.  The  act  of  February  24,  1806,  Pur- 
don,  825,  pi.  32,  provides,  that  "  it  shall  be  the  duty  of  the  prothonotary 
of  any  court  of  record  within  this  Commonwealth,  on  the  application  of 
any  person  being  the  original  holder,  or  assignee  of  such  holder,  of  a 
note  ...  in  which  judgment  is  confessed  ...  to  enter  judgment 
against  the  persons  who  executed  the  same,  for  the  amount  which,  from 
the  face  of  the  instrument,  may  appear  to  be  due,"  etc.  Whenever, 
therefore,  a  debt,  even  though  it  be  "grounded  upon  any  lending  or 
contract,  without  specialty,"  is  acknowledged  by  a  debtor  under  the 
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form  of  a  note,  \?ith  conieseion  of  judgment  attached,  it  comes  within 
the  provisions  of  this  act  of  assembly,  and  may  be  entered  in  judgment 
and  collected,  notwithstanding  more  than  six  years  have  intervened  be- 
tween the  maturity  of  the  note  and  the  entry  of  judgment  upon  it. 
The  act  simply  gives  to  the  creditor  or  holder  of  the  note  an  additional 
remedy  for  its  collection.  No  principle  of  law  is  more  firmly  establi8he<l 
than  that,  when  several  remedies  are  given,  the  part^  entitled  to  them 
may  select  that  wliich  is  best  calculated  to  serve  his  ends.  It  U  not 
denied  that  the  judgment  here  represents  a  subsisting  indebtedness. 
Now,  the  statute  of  limitations  never  extinguishes  a  debt;  it  only  forms 
a  bar  to  the  reme<)y  of  the  holder  to  recover  it  by  action  :  Higgins  vs. 
/Scott,  22  Eng.  Com.  L.  R.  113;  Leamre  vs.  Mdioning  Taimship,  8  W. 
551;  McCandlew'  Estcde^U  P.  F.  S.  11.  But  it  is  not  that  remedy 
which  these  plaintiffs  are  pursuing ;  on  the  contrary,  they  have  selected 
the  remedy  attaching  to  the  confession  of  judgment,  and  to  this  tho 
statute  of  limitations  does  not  apply.  They  have  indulged  the  defend- 
ant eight  years  and  more ;  he  seeks  now  to  avoid  payment  altogether 
because  he  was  not  pushed  to  the  wall  inside  of  six  yearai 
The  rule  is  discharged. 

M,  Regan,  Esq.,  for  rule.    if.  Gannon,  Esq.,  contra. 

[Leg.  Int,  Vol.  81,  p.  31.] 

Mores  vs,  Gritmann,  Assignee  in  Bankruptcy,  etc 

Aa  assignee  in  bankruptcy  maj  appeal  from  an  award  of  arbitrators  under  the 
compnisorj  arbitration  law,  without  the  pajment  of  costs,  the  adrerse  party  having 
taken  out  the  rule  of  reference. 

Rule  to  strike  off  appeal.    Opinion  delivered  July  23,  1874,  by 
Habdikq,  p.  J. — The  only  question  here  is,  can  an  assignee  in  bank- 

ruptcv  appeal  from  an  award  of  arbitrators  without  the  payment  of 

costs? 

The  proviso  to  the  30th  section  of  the  compulsory  arbitration  law  is 
in  these  words :  Provided,  that  in  all  cases  in  which  executors,  admin- 
istrators, or  other  persons  suing  or  sued  in  a  representative  capacity,  or 
minors,  shall  be  the  party  appellant  from  an  award,  the  appeal  shall 
be  good,  without  the  payment  of  costs,  or  entering  in  recognizance, 
tts  aforesaid,  if  such  appellant  shall  not  have  taken  out  the  rule  of 
reference." 

The  rule  of  reference  in  thb  case  was  taken  out  by  the  plaintiff,  the 
award  was  in  his  favor,  the  appeal  by  the  assignee  in  bankruptcy  was  in 
time ;  and,  with  the  exception  of  non-payment  of  costs,  it  was  in  strict 
conformity  with  the  statute. 

Under  the  general  bankrupt  law,  an  assignee  in  bankruptcy  stands  in 
a  "  representative  capacitv,"  and  may  sue  and  be  sued  in  that  relatioi|. 
He  is,  therefore,  within  the  protection  of  our  statute,  and  may  appeal 
from  an  award  of  arbitrators  without  the  payment  of  costs.  It  is  the 
character  of  the  suit  that  determines  this  right :  Pugh  v?.  Ottenlcirkj  3 
W.  &  S.  172. 

The  rule  is  discharged. 

P.  C.  OrUmann,  Esq.,  for  rule.    Oeorge  B,  Kvlp,  Esq.,  contra. 
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[Leg.  Int,  Vol.  SI.  p.  289.] 

Davenport  vs.  Williams. 

On  a  judgment  obtained  in  the  Commoii  Pleali,  either  bj  adyenaiy  action  or  br  con- 
fession, which,  without  costs,  shali  not  amount  to  more  than  one  hundred  dollars 
(the  nlaintiff  not  having  previously  filed  the  required  affidavit),  ooets  of  execution 
will  be  allowed. 

Opiuion  delivered  by 

CoNYNGHAM,  P.  J. — Under  the  26th  section  of  the  act  of  1810,  Pur- 
don,  848,  pi.  26,  any  person  who  obtains  a  judgment  in  the  Common 
Pleas,  "  wnich,  without  costs,  shall  not  amount  to  more  than  one  hun- 
dred dollars,"  not  having  previously  filed  the  required  affidavit,  "shall 
not  recover  costs  in  such  suit.^  The  court  has  jurisdiction  of  the  case, 
and  can  allow  the  judgment;  but  the  party  having  so  limited  a  claim 
must  pursue  all  the  proceedings  necessary  to  secure  the  judgment, 
under  the  penalty  of  payment  of  costs.  The  judgment  for  the  debt, 
either  obtained  by  adversary  action  or  by  confession,  as  in  the  present 
case,  became  regularly  entered  as  a  judgment  of  record  in  the  Common 
Pleas,  and  must  possess  all  the  ordinary  incidents  of  such  an  entry. 

A  party  thereto  becomes  entitled  to  an  execution  in  due  season,  in 
order  to  collect  the  debt,  even  though  the  judgment  be  upon  a  note,  with 
confession,  and  is  obtained  or  recovered  within  the  meaning  of  the  sec- 
tion above  cited.  The  penalty  becomes  complete,  and  attached  by  the 
judgmant.  It  does  not  accrue  by  reason  of  the  non-payment  of  the 
same,  or  the  use  of  further  means  for  its  collection,  but  plainly  and 
technically  applies  only  to  the  loss  of  what  are  commonly  called  the 
costs  of  a  suit;  what  are  usually  termed  execution  costs,  but  in  reality 
the  fees  of  the  officers  upon  an  execution,  are  not,  in  our  opinion,  covered 
by  the  penalty.  It  is  like  the  case  of  a  judgment  entered  on  a  tran- 
script:  when  a  return  of  nulla  bo7ia  is  once  filed,  an  execution  thereafter 
will  issue  from  the  court  with  the  full  costs ;  the  analogy,  however,  is 
more  plain  in  appeals  from  justices,  formerly  entered,  under  the  proviso 
to  the  4th  section  of  the  justices'  act  of  1810,  5  Sm.  Lws.,  163,  now  re- 

fealed,  and  those  now  entered  under  the  1st  section  of  the  act  of  1833, 
'urdon,  860,  pi.  90 ;  in  all  which  cases,  if  the  plaintiff*  recovered  any 
sum,  though  it  did  not  carry  costs,  he  could  still  collect  his  real  judg- 
ment, with  the  costs  of  execution. 

The  debt  in  this  case  became  a  valid  judgment  by  the  defendant's 
confession,  and  as  he  neglected  to  pay  it,  and  compelled  the  party  to 
resort  to  an  execution,  he  must  pay  the  incidental  charges.  He  must 
be  considered  as  knowing  that  it  could  at  any  time  be  entered  in  a 
judgment  upon  his  neglect,  and  he  must  therefore  abide  the  conse- 
quences. 

The  rule  will  be  made  absolute  upon  the  payment  of  debt,  interest 
and  execution  costs. 
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[Leg.  Int,  Vol.  81,  p.  269.] 

Stbokg  d  oL  v9,  O'Donnell. 

1.  Shares  of  national  bank  stock  are  t>erBona]  propertj. 

2.  Those  belonging  to  non-residents  are  separatee!  bj  the  acts  of  Congress  from  the 

persons  of  their  owners  for  purposes  or  taxation,  and  are  to  be  taxed  at  the  place 
where  the  bank  is  located. 

3.  The  States  mar  direct  the  manner  and  place  of  taxing  the  shares  of  resident  ownem, 

and  the  Laglslatnre  of  Pennsprlvania  not  having  Keparated  such  shares  from  the 

Serson  of  their  owner,  their  tUuSy  like  that  of  other  personal  property,  is  at  the 
omicil  of  ^eir  owner,  and  they  are  to  be  taxed  in  the  town  or  citj  where  hu 
resides,  not  in  that  where  the  bank  is  located. 

4.  To  ayoid  mnltiplicitv  of  suits,  the  court  has  jurisdiction  to  enjoin  against  the  col- 

lection of  an  illegal  and  unauthorised  tax. 

In  equity.  Motion  to  dissolve  preliminary  injunction.  Opinion 
delivered  by 

Dana,  J. — ^The  bill  was  originally  filed  against  the  present  defend- 
ant, O'Donnell,  and  also  against  the  borough  of  Pittston,  the  poor  dis- 
trict of  Pittston  borough,  and  Pittston  boroueh  school  district,  three 
municipal  bodies,  distinct  in  organization  and  difiering  in  territorial 
extent. 

The  poor  district  to  which  Pittston  borough  belongs  is  composed  of 
the  borough  and  township  of  Pittston,  the  township  of  Jenkins,  the 
borough  of  Pleasant  Valley,  and  the  townships  of  Lackawanna  and  of 
Old  Forge.  The  corporate  name  of  the  district  is,  "  the  directors  ol' 
the  poor  of  Jenkins  township,  Pittston  borough,  and  Pittston  township." 

Tnis  bill  was  amended  by  striking  out  all  the  defendants  except 
James  O'Donnell,  and  conforming  the  designation  of  the  poor  district, 
where  it  occurs  in  the  statement  of  the  complaint,  to  its  true  corporate 
name. 

The  averments  of  the  amended  as  well  as  of  the  original  bill  are  sub- 
stantially: That  the  plaintiffs  are  residents  of  the  borough  of  West 
Pittston,  and  not  of  the  borough  of  Pittston ;  that  they  are  owners  of 
certain  shares  of  the  capital  stock  of  the  First  National  Bank  of  Pitts- 
ton, located  in  the  borough  of  Pittston ;  that  the  three  corporations 
above  named  have  severally  assessed  their  shares  of  stock  with  taxes 
for  borough,  poor,  and  school  purposes  for  the  year  1873,  and  placed 
duplicates  for  the  same,  with  warrants  attached,  in  the  hands  of  the 
defendant,  James  O'Donnell,  their  receiver  of  taxes,  who  has  levied 
upon  certain  shares  of  said  stock,  and  threatens,  if  the  taxes  are  not 
paid,  to  enforce  their  collection  by  sale. 

The  plaintiffs,  being  residents  of  the  State  and  county,  claim  that  the 
taxation  of  their  stock  by  the  authorities  of  the  borough  in  which  the 
bank  is  located,  but  in  which  the  plaintifis  do  not  reside,  is  without 
authority  of  law,  and  they  pray  that  the  defendant  be  enjoined  against 
the  collection  of  such  taxes. 

The  question  for  decision  is,  where  should  shares  of  the  capital  stock 
of  a  national  bank  belonging  to  persons  residing  in  the  same  county, 
but  not  in  the  same  town  where  the  bank  is,  be  taxed  ? 
^  The  plaintifi^  claim  that  such  shares  should  be  included  in  the  valua- 
tion of  their  other  personal  property,  and  taxed  where  they  reside.  The 
defendants,  on  the  other  hand,  contend  that  they  should  be  taxed  where 
the  bank  is  located. 
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Objection  is  also  taken  by  the  defendant  to  the  jurisdiction  of  the 
court  to  restrain  by  injunction  the  collection  of  a  tax  merely  upon  the 
ground  that  it  is  illegally  assessed. 

The  United  States  bank  act  of  3d  of  June,  1864,  and  the  explanatory 
act  of  10th  February,  1868,  left  it  to  the  Legislature  of  each  State  ti> 
determine  and  direct  the  manner  and  place  of  taxing  shares  of  national 
bank  stock  located  within  the  State,  subject  to  certain  limitations  as  to 
the  rate  of  assessment,  unimportant  in  the  present  controversy.  The 
former  act  penuitted  them  to  be  included  in  the  valuation  of  the  per- 
sonal property  of  the  stockholder,  in  the  assessment  of  taxes  imposed 
under  State  authority,  at  the  place  where  the  bank  is  located,  and  not 
elsewhere.  The  latter  act,  that  of  1868,  declares  that  the  words  in  the 
act  of  1864,  the  place  where  the  bank  is  located,  and  not  elsewhere," 
shall  be  held  to  mean  the  State  within  which  the  bank  is  located 
and  further  provides,  that  the  shares  **  owned  by  non-residents  of  any 
State  shall  be  taxed  in  the  city  or  town  where  the  bank  is  located,  and 
not  elsewhere;"  U.  S.  Statutes  at  Lar^,  40th  Cong.,  p.  84. 

In  some  of  the  States,  as  in  Illinois,  the  place  where  national  bank 
shares  of  resident  owners  are  taxable  has  been  defined  by  statute.  In 
Pennsylvania  there  is  no  direct  enactment,  at  least  none  has  been  cited 
upon  the  subject ;  and  the  place  of  their  taxation  is  left  to  be  deter- 
mined from  the  nature  and  incidents  of  this  species  of  property,  and  such 
general  laws  as  may  be  applicable. 

They  are,  in  the  12th  section  of  the  act  of  1864,  under  which  these 
banks  are  organized,  made  in  express  terms  personal  property.  They 
are  distinct  iVom  the  real  estate  of  the  association,  which,  in  the  third 
proviso  to  the  4l8t  section  of  the  act  of  1864,  is  subjected  to  State,  county 
and  municipal  taxation,  and,  of  course,  in  the  town  where  it  is  located. 
The  stockholders*  ownership  of  shares  is  distinct  and  different  from  the 
corporation's  ownership  of  its  capital.  The  corporation  is  the  legal 
owner  of  all  the  property  of  the  bank,  both  real  and  personal,  and 
within  the  powers  conferred  upon  it,  and  in  furtherance  of  the  pur- 
poses for  which  it  was  created,  can  deal  with  it  as  a  private  individual 
can  deal  with  his  property.  The  interest  of  a  shareholder  eutiiles  him 
to  a  due  proportion  of  the  net  profits  earned  by  the  bank  while  it 
exists,  and  to  a  like  proportion  of  the  property  that  remains  after  its 
dissolution.  This  distinct,  independent  interest,  right  or  property  of 
the  stockholder,  the  act  of  Congress  has  left  subject  to  taxation  by  the 
States.  A  tax  on  the  shares  is  not  a  tax  on  the  capital  of  the  bank. 
It  is  irrespective  of,  and  not  diminished  or  affected  by,  the  amount 
of  cupitnl  which  the  bank  may  have  invested  in  non-taxable  bonds 
of  the  United  States :  Van  Allen  vs.  Nolan  et  al.  Supreme  Court  Unite<l 
States,  5th  Am.  L.  Reg.  (new  series)  609,  613,  614. 

Shares  are  thus  expressly  made  personal  property.  The  interest  of 
the  shareholder  is  in  a  measure  incorporeal,  intangible,  a  right  pertinent 
to  tlie  owner  rather  than  a  tangible  substance  capab]^  of  a  tsiius  of  its  own. 
And  whilst  it  may  be,  and  in  some  States  has  fceen,  separated  from  the 
owner  by  legislative  enactment,  as  is  done  by  the  act  of  Congress  in  the 
case  of  non-resident  owners,  and  made  taxable  at  the  local  it  y  of  the 
bank,  yet  in  the  absence  of  any  legislative  separation,  its  «it«,  under  the 
principles  of  law  applicable  to  such  property,  would  seem  to  be  at  the 
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residence  of  the  owner.  It  is  so  far  distinct  from  the  capital,  the  real 
and  personal  property  of  the  bank,  that  it  is  in  no  degree  localized  by 
or  drawn  to  it,  and  as  a  necessary  alternative  attaches  itself  to  the  per- 
son, and  follows  the  domicil  of  the  resident  owner.  In  McKeen  vs.  The 
County  of  Northampton,  13  \Vr.  519-525,  Judge,  now  Chief  Justice, 
Afi^new  remarkcr,  that  the  interest  which  an  owner  of  shares  has  in  the 
stock  of  a  corporation  is  personal ;  whithersoever  he  ^oes  it  goes  with 
him,  and  when  he  dies  his  domicil  governs  its  succession.  The  same 
doctrine  is  reiterated  and  applied  by  the  same  learned  jud^e  in  Markoe 
vs.  Hnrtranfty  6  Am.  Le^.  Keg.  4^7-8-9,  a  case  which  involved  the 
ownership  and  taxation  of  national  bank  shares. 

These  shares,  under  the  provisions  of  the  act  of  Congress  of  1864,  are 
to  be  included  for  assessment  and  taxation  in  the  valuation  of  the  per- 
sonal proparty  of  the  owner,  and  the  president  and  cashier  of  the  bank 
are  required  to  keep  a  list  of  the  names  and  places  of  residence  of  the 
shareholders  for  inspection  by  the  assessors  of  taxes. 

The  2d  section  of  our  State  act  of  12th  of  April,  1867,  P.  D.  142, 
§  87,  having  primarily  in  view  the  assessment  of  a  State  tax,  authorizes 
and  directs  the  appointment  of  assessors  "  to  ascertain  the  residence  and 
assess  the  value  of  the  shares  of  stock/'  who  are  to  obtain  from  the  bank 
officers  a  full  list  of  shareholders,  with  their  residence,  and  assess  all 
those  within  the  county  or  district  for  which  he  is  appointed ;  to  make 
a  list  of  the  same,  and  the  amount  of  taxes  due  to  the  Commonwealth, 
and  to  return  such  list  to  the  commissioners  of  the  city  or  county  in 
which  the  bank  is  located.  The  third  section  of  the  supplementary  act 
of  2d  April,  1868,  P.  D.  143,  §  92,  after  enumerating  the  duties  of  the 
assessor,  requires  him  to  state  "  whether  the  stockholder  be  resident  or 
non-resident  of  the  county  in  which  the  bank  is  located.."  Then  follows 
the  act  of  31st  March,  1870,  P.  D.  143,  §  96,  the  first  which  refers  in 
express  terms  to  the  taxation  of  bank  shares  for  county,  school  and 
municipal  purposes,  although  they  were  in  fact  liable  under  previous 
legislation :  Everett  vs.  Stede,  1  Leg.  Gaz,  R.  470 ;  1  Luz..Leg.  Keg.  621 ; 
21  Sm.  216. 

In  these  several  enactments  we  see  no  severance  of  the  common  law 
tie  which  connects  this  species  of  property  with  the  person  and  domicil 
of  the  owner.  To  require,  as  is  studiously  done,  a  statement  by  the 
assessor  of  the  place  of  residence  of  shareholders  living  within  the  State 
would  seem  to  be  unnecessary  if  the  shares  are  to  be  taxed  where  the 
bank  is  situated,  without  regard  to  the  owner's  residence.  It  was  not 
simply  and  only  to  avoid  douole  taxation. 

Since  the  argument  of  the  present  motion  our  attention  has  been  called 
to  the  recent  decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Txppan  vs.  The  Merchania^  National  Bank  of  Chicago,  reported 
in  the  Luzerne  Legal  Register,  vol.  3,  p.  73.  That  arose  on  appeal 
from  the  United  States  Circuit  Court  of  the  Northern  District  of 
Illinois. 

The  Lsgislature  of  Illinois,  in  1867,  having  in  view  the  decisions  of  the 
courts,  that  to  reach  the  taxation  of  national  bank  shares  the  tax  must, 
undpr  the  act  of  Congress,  be  levied  upon  the  individual  shareholders  : 
3  Wallace,  573 ;  4  lb.  459,  passed  an  act  requiring  the  taxes  to  be  as- 
sessed upon  the  individual  shareholders  "  in  the  county,  town  or  dis- 
37 
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trict  where  such  bank  or  banking  association  is  located,  and  not  else- 
where, whether  such  stockholders  reside  in  such  county,  town  or  district, 
or  not : "  see  quotation  of  the  act  in  the  opinion  of  M'Callister,  J.,  in 
National  Bank  of  Mendota  vs.  CoUectar  oj  MendotOy  "LegtA  Opinion, 
March  3, 1873.  The  question  in  Tappan  vs.  The  Bank  of  Chicago  was, 
whether  the  General  A^ssemblj  of  Illinois  could  provide  for  the  taxation 
of  the  owners  of  shar^  of  a  national  bank  in  that  State  at  the  place 
within  the  State  where  the  bank  was  located,  without  regard  to  their 
places  of  residence.  It  was  claimed  that  under  the  Constuution  of  the 
State,  the  Legislature  could  not  separate  personal  property  or  a  bank 
share,  within  the  State,  from  the  person  of  the  owner.  The  decision 
of  the  court,  expressed  in  the  able  opinion  of  the  chief  justice,  is,  that 
the  Le^slature,  for  purposes  of  taxation,  can  thus  separate  them,  and 
that  it  IS  not  restrained  by  the  State  Constitution  from  taxing  the  shares 
at  the  place  where  the  bank  is  located,  instead  of  at  the  residence. of  the 
owner.  The  United  States  law  of  1868  thus  separated  the  shares  of 
non-residents.  In  Pennsylvania,  however,  there  is  no  such  act  as  that 
•of  Illinois ;  no  legislative  separation  has  been  made,  and  the  foregoing 
•decision  is  therefore  not  applicable  in  this  case. 

Our  conclusion,  then,  is,  that  the  taxes  complained  of  in  the  bill  are 
unauthorized;  that  the  shares  of  resident  owners  should  be  assessed 
"  for  borough  purposes,  with,  school  and  building  taxes,  and  with  poor 
taxes,"  in  the  town  or  district  in  which  the  owner  resides.  Such,  we  are 
informed,  has  heretofore  been  the  manner  in  this  county  of  taxing  shares 
of  bridge  stock  and  of  stock  in  ferries.  In  this  way  there  is  a  fair  dis- 
ttribution  of  the  revenue  raised  through  the  several  districts  where  the 
stockholders  reside;  by  the  other  method,  the  whole  amount  is  absorbed 
in  the  town  where  the  bank  or  banks,  if  more  than  one,  happen  to  be 
Jocated. 

If  the  taxes  be  without  authority,  has  the  court  jurisdiction  to  enjoin 
:agttinst  their  collection?  We  are  of  the  opinion  that  it  has.  The  case, 
in  our  view,  is  one  of  void  authority,  not  of  irregularity  in  the  exercise 
K)f  lawful  authority,  or  of  a  mere  discretion.  The  complaint  is  not 
Against  the  rate  of  assessment,  or  any  irregularities  susceptible  of  correc- 
tion on  appeal,  but  against  the  act  of  assessing  at  all  at  the  place  and  by 
ihe  parties  making  it.  A  number  of  shareholders  are  interested  ;  to  turn 
them  over  to  their  legal  remedies  would  lead  to  a  multiplicity  of  suit*, 
And  such  a  case  forms  an  exception  to  the  general  rule  that  equity  will 
not  relieve  against  an  erroneous  or  even  an  illegal  assessment:  Daws  vs. 
The  City  of  Chicago,  11  Wall.  108. 

To  turning  over  the  plaintifis  and  other  shareholders  to  their  action 
of  damages  against  the  defendant,  a  public  officer,  we  adopt,  as  a  further 
answer,  the  language  of  Judge  Woodward,  in  Miller  et  al,  vs.  Gorman, 
2  Wright,  313 :  "The  redress  in  damages,  if  obtained,  would  be  inade- 
quate, and  such  actions  would  defeat  the  due  administration  of  a  public 
office.  One  of  the  great  purposes  of  equity  jurisdiction  is  to  prevent 
circuity  of  action  and  exclude  unnecessary  litigation.  Preventive  jus- 
tice, wnen  earefnll^  administered,  is  the  cheapest  and  best  of  all  kinds 
of  justice.    Especially  is  it  the  best  for  erring  public  officers." 

The  question  raised  in  this  case  will  doubtless  be  carried  to  the  Su- 
preme Court   Its  early  settlement  before  delay,  costs,  and  damages 
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have  accrued,  is  imjportant  to  all  parties.  Our  disposition  of  the  pr^ot 
motion  will  place  the  matter  in  shape  for  an  appeal. 

The  motion  to  dissolve  is  overruled,  and  the  injunction  heretofore 
awarded  is  continued  until  otherwise  ordered. 

A.  T.  MeClintock  and  H,  M.  Hayt,  Ems.,  for  plaintiffi. 

E.  F.  Darling,  D.  S.  Koan,  and  C.  S.  JStark,  Esqs.,  for  defendant 

[Leg.  Int,  y<a.  31,  p.  300.1 

In  the  matter  of  the  Contested  Election  of  Albert  P.  Barber,  to  the 
Office  of  Prothonotary  of  the  County  of  Luzerne. 

1.  When  a  complaint  in  a  contested  election  proceeding  is  in  due  form  upon  its  face, 

it  is  the  duty  of  the  court  to  talce  Jurisdiction,  and  to  make  such  orders  and  decrees 
as  will  speed  the  investigation.  When,  however,  the  prerequisites  necessary  to 
confer  jurisdiction  have  not  been  complied  with,  as  shown  by  the  face  of  the  com- 
plainant itself,  the  proceeding  will  not  be  entertained,  but,  on  the  contrary,  it  will 
be  dismissed  at  once. 

2.  A  proceeding  to  contest  an  election,  is  in  the  nature  of  an  appeal  by  the  people  to 

the  court  from  an  undue  election  or  false  return.  The  act  or  assemolv  authorizing 
it,  is  remedial  in  its  character,  and  should  be  construed  liberally,  and  for  the  ad- 
vancement of  the  remedy. 

3.  Where  a  complaint  contesting  an  election  to  the  office  of  prothonotary,  parportin|r 

on  its  face  to  be  signed  by  thirty  qualified  electors,  two  of  whom  have  vouched 
its  oorrectnes!i  under  oath,  has  been  filed  in  the  proper  o^oe;  and  subsequently  it 
is  found  that  one  of  the  thirty  complainants,  though  a  well-known  citizen,  did  not 
at  the  time  he  attached  his  signature, possess  all  the  qualificationsof  an  elector,  the 
court  will  not,  for  this  reason  alone,  aismiss  the  complaint;  but,  if  the  case  oe  a 
proper  one,  will,  in  the  exercise  of  a  sound  discretion,  permit  it  to  be  amended  by 
allowing  the  name  of  another  person  possessing  all  the  qualifications  of  an  elector, 
to  be  attached  thereto,  accompanied  by  appropriate  vouching;  and,  thus,  brinff 
the  proceeding  not- only  within  the  letter,  out  within  the  spirit  and  purpose  or 
the  law. 

4.  The  election  laws  were  enacted  to  be  observed,  not  to  be  set  at  naught.  They  are 

mandatory,  not  directory.  When  the  terms  of  a  statute  are  absolute,  explicit  and 
peremptory,  no  discretion  is  given,  and  when  penalties,  sharp  and  severe,  are  im- 
posed against  the  violation  of  its  respective  terms,  they  have  the  effect  of  negative 
words,  and  render  its  observance  iitiperative. 

5.  The  act  of  July  2. 1839.  and  the  act  of  April  17,  1869,  contemplate  that  nothing 

less  than  a  record  shall  be  kept  of  the  manner  in  which  the  right  of  the  elective 
franchise  has  been  exercised.  The  former  requires  that  it  shall  consist  of  a  list 
of  voters,  tally- papers,  certificates  of  the  oaths  taken  and  subscribed  by  the  in- 
spectors, judges  and  clerks;  and,  in  addition  to  these,  the  latter  requires  that  it 
snail  consist  of  the  affidavit  of  a  witness  together  with  the  affidavit  of  every  person 
voting,  whose  name  appears  on  the  list  of  voters,  but  not  on  the  registry  lis^  This 
record  is  to  be  filed  in  the  proper  office,  and  *'  be  snbject  to  examination." 

6.  Whenever,  therefore,  a  record  thus  made  up  and  filed,  exhibits  on  its  fiice  that  the 

officers  condncting  the  election  have  negli^ntly,  recklessly,  and  in  violation  of 
their  sworn  obligations,  disregarded  the  plain  mandates  of  the  law,  no  favorable 
presumption  whatever  attaches  to  their  return.  On  the  (^^ntrary,  being  ihu»  false 
upon  iU  there  can  exist  in  connection  with  it  no  peculiar  or  indescribable 
9jnctUy  which  will  exempt  it  from  the  same  untowara  presumption  attaching 
always  to  every  record  of  official  misdoing. 

7.  In  adjudicatinjB^,  however,  upon  a  contested  election,  it  is  the  duty  of  a  court,  when- 

ever the  possibility  to  do  so  exists,  to  see  that  every  legal  vote  cast  be  counted,  not 
thrown  away.  And  it  is  only  when  the  whole  proceedings  connected  with  the 
election  at  any  poll,  whether  shown  by  the  face  or  the  papers^  or,  aliunde^  are  so 
tarnished  by  the  fraudulent,  or  criminally  negligent  conduct  of^ the  officers,  as  to  be 
altogether  unreliable,  that  a  court  will  be  warranted  in  casting  out  wholly  the  re- 
turn of  such  poll  from  the  general  count. 

8.  But  human  laws  can  never  m  so  constructed  that  courts  can  render  perfect  justice 

under  all  circumstances.  Occasions  will  arise  when  approximate  justice  is  all  thai 
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can  be  administered.  When,  therefore,  legal  and  ill^l  votes  have  been  counted 
indiscriminateiy,  and  a  rotyority  has  resulted  in  rarious  districts  embraced  in  the 
general  return,  whether  for  one  candidate  or  the  other,  the  only  means  whereby 
even  approximate  justice  can  be  reached,  is  to  require  l^im  for  whose  advajitace 
Buch  majority  districts  enure,  to  lift  the  curse  which  the  law  has  imposed  upon  the 
illegal  ballots,  otherwise  they  will  be  deducted  from  his  count 
9.  The  doctrine  in  Duffy's  Case,  4  Brew.  531,  2  Lux.  Leg.  Reg.  49,  reasserted. 

Opinion  delivered  September  14, 1874,  by 

Harding,  P.  J. — In  the  matter  of  the  contested  election  of  Albert  P. 
Barber,  to  the  office  of  prothonotary  for  the  county  of  Luzerne. 

The  return  judges  of  the  election  held  on  the  fourteenth  day  of  Oc- 
tober, 1873,  in  the  several  cities,  townships,  boroughs,  wards  and  dis- 
tricts in  tlie  county  of  Luzerne,  met  on  the  seventeenth  day  of  the  same 
month,  at  the  place  appointed  by  law,  and,  inter  alia,  certified  that 
Albert  P.  Barber  received  eight  thousand  and  sixty  votes  for  the  office 
of  prothonotary,  and  that  Samuel  W.  Trimmer  received  seven  thousand 
six  hundred  and  seventy-eight  votes  for  the  same  office. 

On  the  following  twenty-fourth  day  of  October,  the  complaint  in 
writing  of  thirty  dtvixns,  duly  vouched  by  the  oaths  of  two  of  their  num- 
ber, was  filed  in  the  proper  office,  setting  forth  that  they  were  qualified 
electors  of  the  county ;  and  further,  that  there  had  been  an  undue  elec- 
tion or  return  of  Albert  P.  Barber  to  the  office  of  prothonotary ;  be- 
cause, as  the  complainants  alleged,  he  received  not  more  than  seven 
thousand  five  hundred  and  eighty-eight  votes  for  the  office,  while  Samuel 
W.  Trimmer,  an  opposing  candidate,  received  eight  thousand  and  twenty- 
two  votes  for  the  same  office,  and  was,  therefore,  elected  by  a  majority  of 
four  hundred  and  thirty-four  votes. 

There  were  twenty-four  specifications  contained  in  the  complaint, 
charging  irregularities  and  frauds  on  the  part  of  the  election  officers  in 
as  many  election  districts,  such,  in  some  of  the  districts,  as  wilful  and 
corrupt  disregard  of  the  requirements  of  the  election  law ;  the  use  of 
illegal  and  incorrect  registers,  and  the  receiving  of  votes  from  persons 
thus  illegally  and  incorrectly  registered  ;  knowingly  permitting  persons 
not  duly  registered,  persons  not  registered  at  all,  persons  not  of  legal  age, 
persons  not  legally  qualified  by  residence  in  the  respective  districts,  or 
by  paytnent  of  taxes,  to  deposit  their  ballots  without  challenge  or  re- 
quiring proof  of  their  right  to  vote;  neglecting  and  refusing  to  pre- 
pare duplicate  returns,  tally-lists,  lists  of  voters  and  other  papers,  and 
to  file  and  deposit  the  same  in  the  proper  office,  as  the  law  requires ;  in 
other  of  the  districts,  charging  not  only  similar  irregularities  and  frauds, 
but  the  further  official  misconduct  of  permitting  aliens  to  deposit  their 
ballots ;  receiving  votes  from  naturalized  citizens  who  had  not  voted  for 
ten  consecutive  years  previously  in  the  respective  districts  without  re- 
quiring the  production  of  certificates  of  naturalization  and  indorsing 
Uie  same;  receiving  and  counting  the  votes  of  persons  who  were  not 
roistered  without  requiring  for  preservation  and  filing  in  the  proper 
office,  the  proof  of  their  right  to  vote,  and  without  addiu^  their  names 
to  the  list  of  taxables  and  to  the  list  of  voters  as  the  law  directs ;  fraud- 
ulently altering,  changing  and  falsifying  returns ;  corruptly  conspiring 
with,  and  inducing  evil-disposed  persons  to  destroy  true  returns  ana 
substitute  false  ones  in  their  stead ;  stuffing  ballot-boxes  and  counting 
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the  ballots  afterwards ;  and  again,  abstracting  from  the  boxes  ballots 
lawfully  polled  and  revising  to  count  them ;  usurping  official  positions 
on  the  election  boards ;  appointing  ineligible  persons  to  act  as  inspectors 
and  clerks;  by  reason  or  which  manifold  irregularities,  and  wicked, 
fraudulent,  and  corrupt  practice,  ks  allieged  in  the  complaint,  the  re- 
turn of  Albert  P.  Barber,  as  elected  to  the  office  of  protnonotary,  was 
undue  and  false,  and  that,  in  truth,  Samuel  W.  Trimmer  was  lawfully 
elected  to  the  said  office  by  a  majority  as  before  stated,  and  should  have 
been  so  returned.  A  prayer  was  appended,  asking  the  court  to  make 
such  ordars  and  decrees  as  would  afford  the  complainants  an  opportunity 
to  exhibit  the  truth  of  their  allegations,  to  the  end  that  adjudication 
might  be  had  in  the  premises  conformably  to  law. 

On  tiie  day  following  the  filing  of  the  complaint,  the  usual  orders  were 
made  in  the  case,  and  Saturday,  November  8,  then  next,  but  subse- 
quently, December  6  following,  was  appointed  as  the  day  for  receiving 
tne  answer  of  the  respondent 

On  the  28th  of  October,  1873,  the  complainants,  by  their  counsel, 
asked  leave  to  amend  the  complaint  by  adaing  eighty-eight  other  spe- 
cifications, charging,  to  some  extent,  the  same  irregularities,  frauds  and 
corrupt  practices  in  other  election  districts  within  the  county,  aa  were 
contained  in  the  original  complaint  These  additional  specifications 
were  at  that  time  simply  filed,  without  further  order  of  the  court  in  re- 
spect to  them. 

On  the  3d  of  November,  1873,  D.  R.  Randall,  Esq.,  of  counsel  for 
the  complainants,  came  into  court  and  presented  an  afiadavit,  setting  out 
substantially,  that  when  he,  as  attorney  for  the  complainants,  filed  the 
petition  in  the  case,  he  supposed  that  the  names  of  thirty  qualified  elec- 
t  )rs  wer )  attached  to  the  petition ;  but  that,  by  mistake,  two  of  the  persons 
were  not  qualified  electors  by  reason  of  not  having  paid  a  State  or  county 
tax  within  two  years  immediately  preceding  the  election.  Leave  was 
therefore  aske  I  to  further  amend  the  complaint  by  adding  the  names  of 
James  W.  Rhoades,  Peter  Pursel,  and  David  S.  Koon,  who  were  conceded 
to  be  qualified  electors  at  the  time  of  holding  the  election,  and  also  at 
the  time  of  filing  the  complaint  In  response  to  this  application,  we 
granted  a  rule  to  show  cause  why  the  amendment,  as  asked  for,  should 
not  be  made,  and  fixed  Saturday,  November  8,  1873,  as  the  day  for 
hearing  and  disposing  of  the  same. 

O2  the  day  of  granting  this  rule.  General  E.  S.  Osborne,  of  counsel 
for  the  respondent,  appeared  and  excepted  to  the  petition  or  complaint, 
as  follows: 

Fir&t  That  specification  numbered  one,  is  indefinite  and  vague, 
in  that  it  does  not  allege  that  any  illegal  votes  were  received  and 
counted  for  the  respondent,  nor  that  the  result  of  the  election  was 
affected  by  the  illegal  conduct  charged  upon  the  officers  holding  the 
election. 

Second.  That  specifications  numbered  two,  three,  twelve,  twenty-four 
and  twenty-five,  are  indefinite  and  vague,  and  do  not  allege  how  many 
illegal  votes  were  received  and  counted  for  the  respondent  in  the 
several  districts  named,  nor  that  thereby  the  result  of  the  election  was 
affected. 

Third.  That  specifications  numbered  from  twenty-five  to  one  hundred 
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and  twelve,  both  inclusive,  are  not  signed  by  the  petition^,  or  aay  of 
them,  nor  are  they  verified  by  the  affidavits  of  any  person. 

Fourth.  That  the  petition  is  not  signed  by  thirty  qualified  electors  of 
the  county  of  Luzerne ;  of  the  names  of  persons  attached  to  it,  there  are 
not  thirty  who  were  at  the  datQ  of  the  election,  or  now  are,  qualified 
electors  of  the  county  of  Luzerne. 

Fifth.  That  the  petition  is  not  the  j^tition  of  the  persons  whose  names 
are  attached  thereto,  because  their  signatures  were  obtained  by  misrep- 
resentations and  without  an  inspection  or  knowledge  of  the  contents  of 
the  petition. 

Upon  filing  these  exceptions,  and  on  motion  of  counsel,  we  granted 
a  rule  to  show  cause  why  specifications  numbered  one,  two,  three,  twelve, 
twenty-four,  twenty-five  to  one  hundred  and  twelve,  inclusive,  should 
not  be  stricken  out ;  and  also  why  the  petition  or  complaint  should  not 
be  quashed,  making  the  rule  returnable  on  the  8th  of  November,  1873. 
Depositions  were  taken  in  connection  with  the  several  rules  granted  in 
the  case.  On  the  day  apjxunted  for  the  hearing  and  before  the  argu- 
ment, counsel  for  complainants  asked  leave  to  withdraw  the  amen  ded 
specifications  previously  filed,  and  to  add  others  in  their  stead,  number- 
ing from  twenty-five  to  fifty-six,  both  ii^clusive,  containing  charge^ 
analogous  to  those  already  recited,  and  involving  other  election  districts 
within  the  county.  After  full  argument  on  the  one  side  and  the  other, 
we  overruled  the  exceptions.  We  permitted  the  complaint  to  be 
amended,  as  prayed  for,  directing,  however,  that  the  amended  specifi- 
cations be  signed  by  the  complainants  and  vouched  by  the  requisite 
jaffidavits,  and  that  a  copy  be  duly  served  on  the  respondent.  The  time 
for  filing  the  answer  of  the  respondent  was  extended  to  December  1, 
1873,  at  ten  o*clock  a.  m.,  though  subsequently  a  further  extension  wa« 
allowed  until  December  6  following. 

.  To  the  judgment  of  the  court  on  the  several  rules,  the  counsel  for 
the  respondent  excepted,  and  requested  that  we  would  reduce  to  writing 
our  opmion,  and  file  the  same  of  record. 

So  far  as  relates  to  the  first  and  second  exceptions,  we  have  to  say 
that,  although  the  specifications  do  not  in  so  many  words  set  out  that 
any  illegal  votes  were  received  and  counted  for  the  respondent,  nor  that 
the  illegal  conduct  of  the  electbn  officers  in  the  districts  named,  afiected 
or  changed  the  result  of  the  election,  yet  there  is  contained  in  each  spe- 
cification a  distinct  and  positive  charge,  that,  for  the  causes  therein  re- 
cited at  length,  the  election  in  these  districts  was  unlawful,  jraudulent^ 
and  void,  and  the  returns  false  and  untrue.  Now,  the  number  of  votes 
returned  as  having  been  polled  for  the  respondent  in  these  districts,  is 
largely  in  excess  of  those  polled  for  Samuel  W.  Trimmer;  hence,  if 
these  returns,  together  with  others  contained  in  the  specifications  not 
excepted  to,  be  untrue,  then,  unquestionably,  they  must  afiect  the  result 
of  the  election,  and  any  further  or  more  explicit  statement  of  the  iieiet 
could  hardly  be  necessarv.  Was  the  election  in  these  particular  districts 
fraudulent  and  void  ?  Were  these  returns  &he  and  untrue?  These  are 
the  very  questions  sought  to  be  determined  by  this  proceeding,  under 
the  law  and  the  evidence. 

With  regard  to  the  third  exception,  if  it  be  recognized  that  any 
amendment  of  a  complaint  contesting  an  election  can  be  made  at  all. 
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then  we  see  iko  difficultj  in  permitting  the  petitioners,  under  the  orders 
of  the  court,  such  as  shown  upon  the  record,  to  add  whatever  pertinent 
specifications  to  tiieir  complaint  that,  under  the  advice  of  counsel,  might 
be  regarded  easeutial  to  a  full  showing  and  determination  of  the  case 
upon  its  merits. 

Passing  in  this  immediate  connection  the  fourth  exception,  we  are  of 
opinion  that  the  fifth  is  grounded  in  that  sort  of  tecnnicality,  which, 
though  recognizable  in  the  early  days  of  contests  of  this  character,  was 
long  since  swept  away  effectually  and  forever.  The  necessities  of  the 
times,  the  mandate  of  repeated  legislative  enactment  and  intendment 
ultimately  induced  a  clearer  and  broader  appreciation  of  judicial  power 
and  duty  iu  these  cases.  In  Duffy* s  Case,  reported  in  4  Brew.  531,  we 
said,  sumtantially,  that  throughout  the  wide  field  of  judicial  duty,  there 
was,  perhaps,  no  feature  from  which  judges  drew  away  so  irresistibly, 
nor  one  so  delicate^  as  that  arising  out^f  contests  of  this  character ;  that, 
unlike  every  species  of  litigation  where  the  questions  involved  might  be 
discussed  and  determined  purely  upon  the  merits  and  legal  aspects  pre- 
sented, without  iQcurring  the  suspicion  of  bias  from  any  quarter,  yet 
under  our  system  of  government,  where  the  officer  of  to*aay  might, 
through  the  exercise  of  the  popular  will,  be  supplanted  by  the  choice 
of  to-morrow,  a  partisan  feelmg  was  engendered,  which,  besides  being 
blind  to  inductions  founded  upon  establbhed  law  and  indisputable 
right,  was  intolerant  of  everything  standing  in  the  way  of  positive  suc- 
cess ;  that,  for  a  time  after  the  passage  of  the  act  of  July  2, 1839,  im- 
posing this  jurisdiction  upon  the  courts,  thus  constituting  them,  as  it 
were,  umpires  between  contestants  for  popular  favor  at  the  ballot-box, 
judges  shrank  from  coming  up  to  the  full  measure  of  their  responsibilities 
under  that  act ;  and,  as  a  consequence,  the  proceedings  in  the  earlier  con- 
tests were  characterized  from  their  inception  to  their  conclusion,  as  much 
by  what  now  would  be  denominated  mere  technicalities  as  by  any  consid- 
eration of  the  merits.  We  pointed  to  the  further  fkct  that,  notwithstand- 
ing the  provisions  of  the  act  of  July  2, 1839,  bore  unmistakable  evidence 
of  a  legislative  determination  to  provide  a  means  whereby  the  exercise 
of  itiQ  elective  franchise  by  the  honest  citizens  of  the  (Commonwealth 
possessing  the  qualifications  of  electors,  mi^ht  be  protected  and  secured 
against  the  machinations  of  trained  villains,  and  the  ballot-box,  when 
fouled,  either  through  fraud,  or  from  negligence,  or  incapacitjr,  might  be 
cleaned  of  impurities,  yet,  that  iirom  a  somewhat  chronological  review 
of  the  rulin|;s  of  the  courts  in  contested  election  cases  as  they  had  sub- 
sequently arisen,  the  noticeable  fact  stood  out  clearly,  that  it  had  taken 
a  long  period  of  years  for  the  local  judiciary  of  the  Commonwealth  to 
come  up  fully  to  the  point  of  legislative  intendment  in  this  busincFS.  We 
showed,  however,  that  the  latter  decisions  exhibited  a  line  of  adiudica-: 
tion  in  full  conformity  with  the  original  and  declared  purposes  of  the  ]a,\\\ 
and  that  tlie  '^meriis*^  were  not  to  be  hidden,  even  though  mazes  of 
technicality  had  been  pleaded  to  the  approaches. 

Now,  the  gravamen  of  the  fifth  exception  is,  that  the  persons  whose 
names  were  attached  to  the  complaint  were  deceived,  that  their  signa- 
tures were  obtained  by  misrepresentation,  and  that  they  neither  inspected, 
nor  had  knowledge  of  the  contents  of  the  complaint  If  such  had  been 
shown  to  be  the  fact,  under  the  evidence  talcen,  we  should  have  sus* 
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tained  the  exceptions  and  dismissed  the  complaint  at  cmce;  but  the 
cuutrary  .appears  to  have  been  the  truth  in  the  premises.  Of  the  whole 
number  of  persons  signing  it,  except  two  who  are  embraced  in  a  much 
graver  exception,  five  have  been  examined  under  oath  touching  their 
connection  with  it  Richard  Tener  swears  that  he  was  aware  at  the 
time  of  signing  the  petition,  that  its  purpose  was  to  contest  the  election ; 
W.  E.  Whyte  says  substantially  the  same  thing,  and  so  does  Jacob 
Kocher,  John  Wurzburger,  and  Anthony  Vogt.  True,  they  did  not 
read  it ;  it  was  too  long  perhaps  to  be  read  or  listened  to  by  business  men 
in  business  hours  and  business  places ;  too  long  to  be  read  or  listened  to 
by  anybody,  except  possibly  by  lawyers  and  judges ;  but  its  contents 
aud  its  purpose  were  explained  to  them,  and  they  affixed  their  signatures 
uuderstandingly.  It  is  not,  therefore,  a  different  paper  from  what  they 
supposed ;  on  the  contrary,  it  is  the  same  paper ;  it  is  not  being  used  for  a 
purpose  different  from  that  which  was  explained  to  them  ;  on  the  contrary, 
It  is  being  used  for  the  same  purpose ;  it  is  not  a  paper  which  the^  repu- 
diate even  now  ;  on  the  contrary,  for  all  that  is  contained  in  their  testi- 
mony, they  desire  to  be  regarded  yet  as  contestants  of  this  election. 

To  recur  now  to  the  fourth  exception :  That  the  complaint  was  not 
signed  bv  thirty  qualified  electors  at  the  time  it  was  filed,  is  conceded. 
Indeed,  from  the  affidavit  of  the  counsel  who  prepared  it,  that  fact  is 
first  brought  to  our  notice.  Thirty  reputable  and  well-known  mtieens 
of  the  county  attached  their  signatures  to  this  complaint,  and  two  of 
their  number  verified  its  correctness  by  proper  affidavits;  yet,  so  it 
is,  that  but  twenty-eight,  at  most  but  twenty-nine,  of  the  thirty,  were 
qualified  electors.  How  did  this  occur?  The  counsel  bears  his  testi- 
mony that  it  occurred  purely  through  mistake.  When  we  consider  the 
surroundings,  the  circumstances  and  facts  which  are  urged,  (trriuendo^  in 
mitigation  of  the  mistake — facts  and  circumstancas,  we  may  say,  conceded 
to  have  existed,  we  are  not  entirely  clear  as  to  the  construction  to  be  put 
upon  it.  The  complaint  charges  the  perpetration  of  the  very  grossest 
outrages  upon  the  elective  franchise  in  this  county;  it  specifies  with 
Gufficient  precision  the  frauds,  irregularities,  ana  corrupt  practices 
which  were  committed,  and  it  locat^  them ;  it  was  verified  properly 
and  filed  in  time;  in  the  main,  it  was  in  conformity  with  law  and 
established  practice.  Apart  from  the  single  mistake  referred  to,  it  was 
substantially  correct;  upon  its  face,  it  was  actually  so;  and  hence,  it  was 
our  duty  under  the  statute  to  take  jurisdiction  in  the  case.  But,  how- 
ever this  may  have  been,  it  is  contended  that  when  the  fact  was  estab- 
lished that  jurisdiction  had  been  both  mistakenly  invoked  and  exercised, 
then  the  complaint  should  have  been  dismissed. 

Here  was  raised  indeed  an  important  (juestaon. 

In  the  absence  of  any  precedent  adjudication  directly  upon  the  point, 
we  ruled  it,  as  we  conceive,  in  conformity  with  the  general  spirit  and 
tendency  of  judicial  decision  upon  analogous  subjects.  We  take  occa- 
sion to  say  in  this  connection,  however,  that  it  is  a  matter  of  great  satis- 
faction on  our  part  that  our  judgment  in  this  particular  may  be 
reviewed  by  the  Supreme  Court,  and  that  the  error,  if  it  be  one,  may 
thus  be  corrected. 

Now,  what  are  the  fkcts  which  have  been  pleaded  in  extenuation  of 
the  mistake  under  consideration,  and  what  the  grounds  upon  which  the 
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propriety  of  permitting  the  amendment  is  predicated  ?  O.  K.  Moore 
and  D.  C.  Gooley  are  among  the  original  signers  of  the  complaint. 
They  are  both  citizens  of  the  county,  and  have  been  for  many  years. 
The  former  has  been  a  prominent  business  man,  widely  known  through- 
oat  the  county ;  and,  at  the  very  election  out  of  which  this  contest  has 
arisen,  he  was  the  r^larly  nominated  and  accepted  candidate  of  one 
of  the  great  political  parties  for  member  of  the  general  assembly ;  the 
latter  has  been  for  ten  years  a  practising  attorney  at  this  bar,  in  good 
standing  and  generally  known,  not  only  here  but  all  over  the  county. 
Besides  Mr.  Moore  testified  that,  while  he  did  not  vote  at  the  election 
in  October,  1873 — though  a  candidate  then  himself-— nevertheless  he 
had  paid  a  State  or  county  tax  within  two  years  preceding  that  election, 
and  that  the  tax  had  been  assessed  within  the  proper  time.  It  was  paid 
not  in  Luzerne  countjr,  it  is  true,  but  in  Northampton.  Mr.  Cooley 
testified  that  he,  also,  did  not  vote  at  the  election  referred  to,  though  he 
had  been  a  resident  here  since  1864.  He  says  he  had  not  paid  a  State 
or  county  tax  within  two  years  prior  to  that  election,  and  that  none  had 
been  assessed  against  him,  owing,  pwhaps,  to  a  change  of  residence 
from  one  ward  to  another. 

Is  it  strange,  then,  or  does  it  exhibit  any  want  of  ordinary  or  profes- 
sional care  on  the  part  of  Mr.  Randall,  when  he  was  preparing  this 
complaint,  that  he  should  have  sought  the  signatures  of  Mr.  Moore  and 
Mr.  Cooley?  That  they  were  citizens,  he,  in  common  with  all  of  us, 
well  knew ;  that  they  were  qualified  electors,  he,  in  common  with  all  of 
us,  most  naturally  would  presume.  Shall  it  be  adjudged,  then,  as  cold, 
unbending  law,  that  when  a  gentleman  of  the  law  prepares  the  neeef>sary 
complaint  to  inaugurate  in  the  courts  a  contested  election  proceeding, 
with  a  view  to  uncover  a  whole  catalogue  of  frauds  and  irregularities, 
which  are,  in  good  faith,  believed  to  have  been  perpetrated,  he  must 
examine  the  assessment  books,  the  tax  duplicates  and  tax  collectors  and 
receivers,  not  only  in  the  county,  but  all  over  the  State,  lest,  perchance, 
one  of  the  requisite  thirty  contestants  affixing  his  signature,  shall  subse- 
quently be  found  not  to  have  been  a  qualified  elector  just  at  the  time 
that  particular  election  occurred,  or  just  at  the  time  when  the  complaint 
must  necessarily  be  filed  ?  More  than  this :  The  payment  of  a  State  or 
county  tax  witnin  two  years,  which  shall  have  been  assessed  agreeably 
to  the  constitution  and  laws,  is  not  by  any  means  the  only  qualification 
of  an  elector;  he  must  be  a  natural  born  citizen,  or  have  been  duly 
naturalized;  he  must  be  over  the  age  of  twenty-one  years;  he  must 
have  resided  in  the  district  ten  days  immediately  preceding  the  election ; 
his  name  must  appear  on  the  registry  list,  or  if  not,  he  must  make  proof 
of  his  qualifications  before  his  vote  can  be  taken  ;  and  so  on. 

Suppose,  now,  one  of  the  thirty  persons  whose  signatures  have  been 
attached  to  a  complaint  contesting  an  election,  has  been  recognized, 
through  mistake,  by  the  board  of  election  ofiicers,  as  possessing  the 

Sialifications  of  an  elector,  and,  accordingly,  has  been  permitted  to  vote, 
all  the  complaint,  though  in  form  wpon  its  fa4ie,  become  the  subject 
of  judicial  investigation  in  this  particular,  and  be  dismissed  if  the 
mistake  be  established?  Must  all  this  precedent  examination  and 
adjudication  be  had  without  even  a  tread  upon  the  road  leading  towards 
thQ  ''merits"?   Jurisdiction  having  already  been  rightfully  invoked 
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aud  takeo,  is  there  still  no  sound  discretion  lodged  in  tke  court  whetebj 
a  proper  amendment  may  be  permitted,  and  tiius  the  trtuiuph  of  pes* 
sible  wrong  be  averted  7  Burelj  in  almost  all  other  proceedings  both  in 
law  and  equity,  and  on  the  criminal  side  of  the  courts,  amendments  are 
of  commou  occurrence.  Indeed*  the  administration  of  justice  would  be 
sorely  impeded,  were  such  not  the  case.  But  it  is  ar^ed,  such  amend- 
ments are  the  result  either  of  express  statutory  proTision  or  long  estab* 
lished  judicial  recognition.  Let  us  for  a  moment  examine  the  statute 
under  which  this  proceeding  was  instituted,  and  also  the  rulings  of  the 
Supreme  Court  upon  it,  so  far  as  its  provisions  have  been  direetly  before 
that  tribuual. 

''The  return  of  the  elections,  under  this  act,  shall  be  subject  to  the 
inquiry,  determination  and  judgment  of  the  Court  of  Common  Fleas  of 
the  proper  county,  upon  complaint  in  writing  of  thirty  or  more  of  the 
qualifiea  electors  of  the  proper  county  of  nuane  election  or  return  of 
any  such  officer,  two  of  whom  shall  take  and  subscribe  an  oath  or  affir- 
mation that  the  ^ts  set  forth  in  such  complaint  are  true  to  the  beet  of 
their  knowledge  and  l>elicf  and  the  said  court  hear  and  de- 
termine mieh  coiUeded  dection  at  Hie  next  term  after  the  deation  shall  have 
been  Iield,**  etc. 

We  shall  not  go  into  any  extended  review  or  discussion  of  the  rules 
applicable  to  the  interpretation  or  construction  of  the  statutes;  it  is 
enough  to  say  that  there  are  maxims  upon  the  subject  which  have  had 
judicial  observaince  almost  for  centuries  past  We  shall,  on  the  contrary, 
confine  our  observations  strictly  to  the  decisions  of  the  Supreme  Court 
of  this  State  in  connection  with  proceedings  under  this  particular  statute, 
and  up>n  questions  having  direct  analogies  with  the  one  before  us. 

In  Tlie  Batik  of  North  America  vs.  Fiizsimons,  3  Binn.  366,  a  case 
involving  the  construction  of  the  statute.  Chief  Justice  Tilghman  «ud» 
that  "As  to  the  construction  of  statutes  it  is  certain  that  they  are  not 
always  to  be  construed  according  to  the  letter."  In  Ward  vs.  SKeveiison, 
3  H.  21,  where  the  question  of  amendment — statutory,  it  is  true — was 
before  the  court,  Judge  Rogers  said :  *'  The  design  b  to  pre- 
vent a  party  from  being  turned  out  of  court  by  the  error  of  his  counsel, 
and  when  that  error  may  be  corrected  without  injury  to  a  single  human 
being,  why  should  it  not  be  done  ?  The  court,  of  course,  will  confine 
the  remedy  to  a  clear  mistake,  and  will  not  sufi^  it  to  be  perverted." 
In  Trego  vs.  Lewis,  8  P.  F.  S.  463,  where  the  same  question  was  in* 
yolved,  it  was  said  that  the  courts  should  keep  pace  with  l^islattve 
reform  instead  of  lagging  in  its  rear;  "and  that  amendments  which 
tend  only  to  advance  the  interests  of  justice  are  not  only  proper  but 
necessary,  and  should  •be  allowed."  And  in  The  Schuylkill  Namgatum 
Company  vs.  Loose,  7  H.  18,  the  doctrine  was  laid  down  in  the  following 
language :  "Acts  that  give  a  remedy  for  a  wrong  are  to  be  taken  equita* 
bly,  and  the  words  shall  be  extended  or  restrained  according  to  reason 
and  justice,  and  according  to  their  end."  In  Election  Cases,  15  P.  F. 
S.  20,  where  some  of  the  provisions  of  the  statute  in  question  were  before 
the  court,  Judge  Agnew,  now  Chief  Justice,  said  that  "  The  object  of 
the  law  is  to  give  the  people  a  remedy.  It  is  their  appeal  from  the 
election  board  to  the  court  from  an  undue  election  or  false  return.  The 
law  is  therefore  remedial,  and  to  be  construed  to  advance  the  remedy." 
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This  WAA  terselj  reaasertipg  not  only  the  dootrioe  of  the  earlier  caees  in 
our  reports  relatiog  to  the  construction  of  remedial  statutes,  but  it  was 
in  full  accord  with  English  adjudication  upon  the  same  subject.  In 
Dwarris  on  Statutes,  §  718,  it  is  said  that  "A  remedial  act  sliall  be  so 
construed  as  most  effectually  to  meet  the  benefk^  end  in  view,  and  to 
prevent  a  failure  of  the  remedy.  As  a  general  rule,  a  remedial  statute 
ou^ht  to  be  construed  liberally." 

Now  it  will  be  observed  that  while  the  section  of  the  act  already 
quoted  iu  part,  contains  several  legislative  mandates,  there  are  but  two 
really  to  be  considered  in  sup^rt  and  explanation  of  the  ruling  upon 
the  fourth  exception.  One  oi  them  we  here  repeat :  *'And  the  said 
court  shall  hear  and  determipe  such  contested  election  at  the  next  term 
after  the  election  shall  have  been  held."  In  the  election  cases  before 
referred  to  it  wi^  decided  that  this  feature  of  the  statute  was  merely 
directory,  and  that  jurisdiction  did  not  fell  with  the  expiration  of  the 
terra. 

The  other  mandate  we  also  repeat:  "  The  return  of  the  election,  under 
this  act,  shftll  be  subject  to  the  inquiry,  determination  and  judgment  of 
the  Court  of  Common  Pleas  of  the  proper  county  upon  complaint  in 
writine  of  thirty  or  more  of  the  qualified  electors  of  the  pro]3er  county," 
etc  Here,  then,  are  two  mandates,  couched  in  equally  positive  terms, 
proceeding  from  the  same  superior  authority,  indeed  embraced  in  a 
single  section  of  the  same  statute,  giving  a  remedy  outside  of  the  com* 
mon  law  altogether,  and  providing  not  only  the  manner  iu  which  it  shall 
be  pursued,  but  the  time  also  in  which  it  shall  receive  judicial  determina* 
tion  I  It  is  argued,  however,  that  they  enjoin  duties  unlike  in  their 
character,  the  one  being  ministerial,  the  other  judicial.  This  is  very 
true,  but  considering  them  jmt  as  they  are — legislative  commands — is 
the  one  a  whit  strongjer  to  the  practitioner  who  prepares  a  complaint 
than  the  other  to  the  judge  who  tries  it  ?  But  what  injury  could  hefall 
any  human  being  if,  in  a  proper  case,  in  ttie  exercise  of  a  reasonable 
discretion,  the  court  should  construe  both  mandates,  the  one  as  well 
as  the  other,  so  that  the  remedial  end  in  view  might  be  carried  into 
effect? 

Upon  the  point  as  to  whether  jurisdiction  fell  with  the  term  or  not, 
^Tudee  Agnew  in  the  election  cases  said  :  The  court  cannot  'proceed 
on  the  merits'  of  the  contest  without  time  to  take  the  testimony  and  to 

hear  and  decide.    If  the  testimony  be  voluminous  the  merits 

cannot  be  reached  without  time,  nor  can  the  merits  be  reached  if  de* 

layed  ....  by  dilatory  motions.  The  act  of  1810  requires  cer* 

tioraris  to  justices  of  tlie  peace  to  be  decided  '  at  the  term  to  which  tbe 
proceedings  are  retumable.'  Yet  what  lawyer  ever  heard  that  a  cer^ 
Uorari  fell  with  the  expiration  of  the  term  ?  It  would  be  a  mockery  of 
justice  were  the  people  told,  when  seeking  redress  against  dif'honpst  ser- 
vants, that  the  voice  of  the  judge  is  silenc^  in  the  midst  of  his  sentence, 
or  the  uplifted  arm  of  the  law  struck  down  by  the  stroke  of  the  clock." 

Again,  with  respect  to  the  power  lodged  in  the  Courts  of  Common 
Pleas,  of  permitting  amendments  in  these  cases — not,  it  is  true,  the 
same  character  of  amendments  embraced  in  die  fourth  exception — the 
same  <listinguished  judge  said  :  "And  in  point  of  reason  why  should  the 
court  not  have  power  to  amend  in  a  contested  election  case  ?   It  is  a 
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judicial  remedy  and  coocerns  important  rights.  On  what  ground  should 
the  cause  of  the  people  be  held  so  strictly  that  a  mere  speciii  cation  of 
&cts,  within  the  same  general  complaint^  relating  to  the  same  contest 
and  the  same  returns,  could  not  be  allowed  in  order  to  reach  the  yerj 
'merits' the  court  is  ordered  to  try?"  This  reasoning  is  eminently 
sound  and  pertinent  There  is  hardly  a  lawyer  or  judge  within  ^e 
Com  mou  wealth  who  would  attempt  to  controvert  it 

The  true  theory  would  then  seem  to  be  that  this  important  piece  of 
remedial  legislation  is  to  be  construed  liberally,  and  that  the  whole 
matter  connected  with  the  administration  of  it,  is  to  be  left  to  the  sound 
discretion  of  the  several  Courts  of  Common  Pleas.  The  mandate  to 
hear  and  determine  ''at  the  next  term/'  though  positive,  would,  as  has 
been  clearly  shown,  even  under  ordinary  circumstances,  defeat  the  very 
object  of  the  law ;  the  mandate  that  a  complaint  must  contain  the  sig- 
nature of  "  thirty  qualified  electors,"  though  no  more  positive  than  the 
other,  but  construed  to  be  never  amendable,  even  to  the  extent  sooghi 
here,  and  under  the  circumstances  here  presented,  would  also  defeat  the 
very  object  of  the  law.  The  fHirpose  of  the  two  mandates  beine  there- 
fore common,  their  affinity  being  close,  they  should,  in  our  judgment, 
be  construed  tU  res  magis  vcdeat  quam  pers0a^,-^that  the  greater  end  may 
be  carried  into  effect  rather  than  fall  to  the  ground. 

In  conclusion  upon  this  point  we  say,  it  is  not  controverted  that  the 
complaint  was  'prepared  and  presented  in  good  faith.  If  it  had  been 
upon  its  fwoe  otherwise  than  correct  the  court  would  have  declined  to 
take  jurisdiction ;  but,  as  we  have  shown,  it  was,  prima  fade^  correct^ 
and  therefore  we  rightfully  took  jurisdiction.  When  was  that  jurisdic- 
tion lost?  Was  it  lost  when,  in  the  exercise  of  a  supposed  "sound  dis- 
cretion," we  permitted  an  amendment  which  brought  the  proceeding 
within  the  strict  letter  of  the  law,  to  say  nothing  of  its  spirit  and  pur- 
pose? 

The  exceptions  having  been  overruled  for  the  reasons  stated,  and  a  copy 
of  the  amended  complaint  having  been  served  as  directed  by  the  court, 
the  respondent,  reserving  all  his  rights  under  the  exceptions,  on  the  Otli  of 
December,  1873,  filed  his  answer;  in  which  he  denied  generally  all  the 
charges  contained  in  the  complaint,  but  especially  those  embraced  in  the 
thirteenth,  fourteenth,  fifteenth,  sixteenth  and  seventeenth  specifications, 
relating  to  the  Third,  Fourth,  Fifth,  Sixth  and  Seventh  wards  of  the 
city  of  ScrantoD,  respectively,  and  to  those  embraced  in  the  twenty-first 
and  twenty-second  specifications  relating  to  the  Second  and  Third  dis- 
tricts of  the  Twelfth  ward  of  the  same  city.  As  a  part  of  his  answer  he 
also  charged  gross  irregularities  upon  the  officers  conducting  the  elec- 
tions in  fifty-five  other  election  districts  in  the  county ;  in  some  of  them, 
not  only  were  gross  irregularities  charged  but  fraudulent  practices  as 
well;  besides,  one  district  where  the  respondent  received  ei^ty-nine 
votes,  and  Samuel  M.  Trimmer  one  hundred  and  thirteen  votes,  was 
alleged  to  have  been  organized  under  an  act  of  assembly  in  conflicc^ 
with  the  Constitution  of  the  State. 

Taking  the  complaint  on  the  one  hand,  and  the  answer  on  the  other, 
and  the  startling  fact  is  doubly  charged  that  the  election  laws  in  the 
county  of  Luzerne,  practically,  amount  to  nothing.  The  former  alleges 
the  truth  of  this  in  fifty-six  of  the  districts,  where,  in  the  aggregate,  up- 
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wards  of  two  thousand  illegal  votes  are  charged  to  have  been  received 
and  counted,  for  the  respondent;  the  latter,  though  containing  a  stout 
denial  of  this  in  toto,  i^vertheless  avers  substantially  that  in  fifty-five 
oiher  districts  upwards  of  fifteen  hundred  illegal  votes  were  received  and 
counted  for  Samuel  W.  Trimmer. 

Upon  the  coming  in  of  the  answer,  and  on  motion  and  nomination 
of  counsel  for  the  petitioners  and  the  respondent,  the  court  appointed 
David  L.  Patrick,  Esq.,  commissioner,  to  take  the  testimony  in  the  case. 
On  the  20th  of  July,  1874,  the  testimony,  covering  a  mass  of  manuscript, 
and  filing  &  closely  printed  volvme  of  four  hundred  and  twenty-three  pages^ 
was  filed.  After  full  and  able  argument  by  counsel  the  case  was  sub- 
mitted for  our  disposition  on  the  23d  of  July  following.  Considering 
the  length  of  time  that  had  already  been  consumed  in  taking  the  testi- 
mony, it  was  natural  perhaps  that  a  sharp  anxiety  for  an  almost  imme- 
diate adjudication  should  have  seized  as  well  upon  the  publiaas  upon 
the  immediate  friends  of  the  parties  more  directly  in  interest  We 
dismissed,  however,  all  concern  upon  this  point  tiecause  of  the  con- 
sciousness that  no  more  time  was  b^ng  expended  by  us  than  was  neces* 
sary  for  a  thorough  and  careful  examination  of  the  whole  matters 
involved. 

We  say  now,  at  the  outset  of  our  investi^tion,  that  unlike  ordinary 
cases  coming  before  the  courts  where  the  litigants  allege  much  on  the 
respected  sides,  but  succeed  in  proving  little  comparatively,  there  has 
been  exhibited  here  an  array  of  testimony  which,  in  the  main,  estab- 
lishes the  charges  set  up  on  one  side  and  the  other.  It  is,  indeed,  a  sad 
commentary  upon  the  integrity  and  intelligence  of  the  persons  who 
officially  conducted  this  election  that  in  one  hundred  and  eleven  districts 
the  election  laws  of  the  Commonwealth  received  but  shameful  observ- 
ance. We  have  gone  over  the  returns  and  accompanying  papers  in 
detail.  The  trail  of  heedlessness,  incapacity  and  neglect  covers  them 
all.  In  some  instances  worse  than  this  appears — the  slimy  finger  of 
fraud  and  furgery  has  left  its  mark. 

The  election  laws  were  enacted  to  be  observed,  not  to  be  set  at  naught 
They  are  not  directory,  but  mandatory.  When  the  terms  of  a  statute 
are  abiolute,  explicit  and  peremptory,  no  discretion  is  given ;  and  when 
penalties,  sharp  and  severe,  are  imposed  agf^inst  the  violation  of  the 
reapective  term^,  they  have  the  effect  of  negative  words  and  render  its 
observance  irapsrative.  The  whole  statute-book  is  filled  wiih  enactments 
protective  of  in  iividual  right  It  is  indeed  an  inestimable  blessing  that 
this  pow3r  of  protection  exists.  But  shall  the  power  itself  be  without 
shelter?  Shall  the  mainstay  of  our  institutions  be  cut  down?  The 
purity  of  the  ballot  is  the  sheet-anchor  of  the  government  When  this 
IS  destroyed  we  drift  into  the  sea  of  annihilation. 

The  necessity  for  further  safeguards  around  the  elective  franchise  was 
the  parent  of  the  act  of  April  17, 1869,  as  well  as  the  later  and  more 
perfect  act  of  January  30,  1874.  It  is  with  the  provisions  of  the 
fonn  jr,  however,  that  we  have  now  to  deal.  They  contemplHte  that 
nothing  less  than  a  record  should  be  kept  of  the  manner  in  which  the 
right  of  the  elective  franchise  has  been  exercised.  Their  crowning  pur- 
pose is,  that  the  honest  citizens  of  the  Commonwealth  possessing  the 
qualifications  of  electors,  and  conforming  to  the  reasonable  and  nece» 
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sary  requisites  whereby  those  qualifications  may  be  surely  indicated, 
shall  yote ;  and  that  persons  possessing  neither  citizenship  nor  shadow 
of  qualification  iJiall  not  vote  <U  all;  nor  shall  inattentive,  careless,  eTen 
innocent  citizens,  laggards ;  at  least,  until  their  right  shall  have  been 
duly  vouched.  In  this  connection  we  repeat  what  was  well  said  by  ta 
eminent  jurist  several  years  ago:  The  elective  franchise,  like  other 
rights,  is  not  that  of  unrestrained  license.  In  a  government  of  law  the 
law  mu3t  regulate  the  manner  in  which  that  right  must  be  exercised. 

The  elector's  privilege  is  not  a  mere  constitutional  abstraction,  but  it 
is  to  bo  exercised  in  subordination  to  law  and  on  proof  of  title  of  the 
person  claiming  its  exercise. 

The  record  of  every  election  Is  to  be  filed  in  the  proper  public  offices 
of  the  respective  counties,  and  be  "subject  to  examination."  Und^r 
the  act  of  July  2, 1839,  this  record  must  cbnsist  of  a  list  of  voters,  tally- 
papers,  certificates  of  the  oaths  taken  and  subscribed  by  the  inspectors, 
ludges  and  clerks ;  and,  in  addition  to  these,  under  the  act  of  April  17, 
869,  it  must  consist  of  the  affidavit  of  a  witness,  together  with  the  affl* 
davit  of  every  person  to  whom  the  right  to  vote  has  been  accorded  and 
whose  name  appaars  on  the  list  of  voters,  but  not  on  the  registry  list 
already  on  file  in  the  commissioner's  office:  "No  man  shall  be  permitted 
to  vote  at  the  election  on  that  day  whose  name  is  not  on  said  list,  nnfess 
he  shall  make  proof  of  his  right  to  vote,  as  hereinafter  required." 

Suppose,  now,  it  should  be  shown  by  the  record  itself,  that  this  positive 
Statutory  mandate  had  not  been  observed,  but  on  the  contrary,  that 
hundreds  and  thousands  of  votes  had  been  received  and  counted  in 
reckless  disregard  of  its  terms,  what  faVorabb  presumption  raspacting 
that  election  ought  to  be  entertained  judicially,  or  otherwise?  Again, 
if,  upon  the  very  face  of  the  record,  the  fact  should  stand  out  that  the 
inspectors,  judge.!  and  clerks  had  been  faithless  in  the  discharge  of  their 
duties,  careless  of  the  interests  intrusted  to  their  charge,  worse  than  this, 
unmindful  of  their  sworn  obligations,  would  it  be  urged  that  a  court 
trying  the  "merits"  of  such  an  election,  should  pass  unheeded  official 
misdoing  like  this? 

But  to  come  to  the  record  of  the  election  in  the  identical  cane  here. 
Bight  along  in  each  precious  bundle  of  docum^ts  which  make  it  up,  is 
found  the  oaths  of  two  inspectors,  reading  severally  thus :  "  I  do  swear 
that  I  will  duly  attend  the  ensuing  election  during  the  continuance 
thereof,  as  an  inspector,  and  that  I  will  not  receive  any  ticket  or  vote 
from  any  person  other  than  such  as  I  shall  firmly  believe  to  bs,  according 
to  the  provisions  of  tho  Constitution,  and  the  laws  of  this  Commonwealth, 
entitled  to  vote  at  such  election,  without  requiring;  such  evidence  of  the 
right  to  vote  as  is  directed  by  law,  .  .  .  but  that  I  will  in  all  things  truly, 
impartially  and  faithfully  perform  my  duties  therein  to  the  best  of  my 
judgment  and  abilities,"  etc.  Then  comes  the  equally  solemn  oath  of 
the  judge:  "I  do  swear  that  I  will,  as  judge,  duly  attend  the  ensuing 
election  during  the  continuance  thereof,  and  faithfully  assist  the 
inspectors  in  carrying  on  the  same ;  that  I  will  not  give  my  consent  that 
any  vote  or  ticket  shall  be  received  from  any  person  other  than  such  as 
I  hrmly  believe  to  be,  according  to  the  provisions  of  the  Constitution  and 
laws  of  this  Commonwealth,  entitled  to  vote  at  such  election,  withmti 
requiring  such  evidence  of  the  right  to  vote  as  is  direct^  by  law,  and  that 
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I  mil  use  my  best  endeavors  to  prevent  any  fraud,  deceit  or  abuse,  in 
carrying  on  the  same  .  .  .  and  tbat  I  y/iW  make  a  true  and  perfect 
returu  of  said  election,  and  will  in  all  things  truly,  impartially  and 
laithfully  perform  my  duty  respecting  the  same,  to  the  best  of  my  judg- 
ment and  abilities/'  etc.  And  lastly,  out  of  the  midst  of  this  mess  of 
recorded  misdoing,  drop  the  oaths  of  the  two  clerks,  alike  filled  with  the 
luost  solemn  promises  of  the  discbarge  of  official  duty,  but  no  more 
entitled  to  legitimate  regard  than  those  of  their  fellow-officers. 

Will  it  be  urged  by  any  reasonable  lawyer  in  the  land,  that  the  return 
of  an  election  wearing  features  like  tliese  carries  with  it  any  favorable 
])resu:nptions  whatever?  The  maxim  "omnia  prastmuntvr  legitime 
fccta  donee  probetur  in  eontrarium" — all  things  are  presumed  to  be 
dune  legitimately  until  the  contrary  is  proved — cannot  apply  to  the 
doings  of  an  election  board,  any  further  than  it  does  to  the  record  of  a 
justice  of  the  peace,  which,  vpon  its  face,  is  all  wrong.  It  would  be 
worse  than  senseless,  therefore,  to  hold  that  there  was  some  peculiar  or 
indescribable  sanctity  about  an  election  return  JaUe  on  its  very  faee^  which 
exempted  it  from  the  same  untoward  presumption  invariably  attaching 
to  every  record  of  official  misdoing. 

Now  the  return  of  the  election  held  in  the  Sixth  ward  of  the  city  of 
Scranton  has  been  produced  before  us.  All  the  papers,  includine  the 
oaths  of  the  officers,  the  tally-list,  the  list  of  voters,  the  registry  list — 
indeed  everything  connected  with  the  record  of  that  election,  and  on  file  in 
the  proper  offices,  has  been  submitted.  Upon  the  face  of  the  papers 
themselves,  the  fact  iuts  right  out  that  the  officers  of  that  election  board 
received  and  counted  forty-five  votes  in  a  general  poll  of  but  one  hundred 
and  seven,  from  persons  who  had  no  riglit  whatever,  under  the  law,  to 
vote.  In  the  Seventh  ward  of  the  same  city,  the  case  is  no  better. 
Upon  the  face  of  the  papers  it  is  shown,  that  in  a  general  poll  of  sixty- 
two,  that  board  of  election  officers  received  and  counted  seventeen  votes 
from  persons  who,  likewise  under  the  law,  exhibited  not  a  ehadow  of 
right  to  vote.  And  in  the  Second  district  of  the  Twelftb  ward  of  Scranton, 
as  appears  also  on  the  face  of  the  papers,  the  election  officers  received 
and  counted  in  a  general  poll  of  only  two  hundred  and  ninety-seven, 
one  hundred  and  forty  votes  from  persons  whose  names  were  not  on  the 
rejjistry  list,  without  requiring  for  preservation  and  filing  in  the  proper 
office,  a  single  affidavit  vouching  the  right  to  vote.  Besides  this,  we 
have  to  say,  in  respect  to  these  three  districts,  that  almost  every  essen- 
tial requirement  of  the  election  laws  is  alike  shown  to  have  been  ignored. 

We  mention,  however,  these  three  districts  in  this  connection,  not 
because  the  officers  conducting  the  election  in  them  are  shown  to  have 
been  any  more  reckless  or  criminal  in  the  matter  of  receiving  and 
counting  illegal  votes,  than  the  officers  conducting  the  election  in  most 
of  the  other  one  hundred  and  eight  districts  mentioned  in  the  complaint 
and  answer ;  but  because  the  perpetration  of  other  and  graver  outrages 
upon  the  elective  franchise  has  been  charged  against  these  officers* than 
any  of  the  others.  In  the  Sixth  ward  of  the  city  of  Scranton,  for 
instance,  the  return  shows  that  fifty-five  votes  were  polled  for  the 
respondent,  and  fifty*two  for  Samuel  W.  Trimmer.  The  testimony  of 
Patrick  Mahan  has  been  brought  to  our  notice.  He  says :  "...  I  WBts 
inspector  of  the  Sixth  ward  polls  .  .  .  and  was  present  at  the  counting 
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of  the  votes  for  protiionotary.  Mr.  Barber  had  eight  votes;  the  whole 
Republican  ticket  had  eight  votes."  At  this  point  the  tally-lbt  and 
return  seem  to  have  been  shown  to  the  witness.  He  continues:  *'I 
cannot  be  positive  how  many  votes  Dr.  Trimmer  received,  but  I  think 
he  received  ninety4u)o"  Speaking  of  the  return  he  says :  "  I  am  not 
positive  that  this  is  the  paper;  uie  signature,  I  think,  is  mine.  .  .  . 
There  are  two  changes  on  that  paper  that  are  not  correct ;  the  papers 
are  not  in  the  same  condition  as  when  I  signed  them ;  ...  the  tally  for 
prothonotary  is  not  in  the  same  condition  as  when  it  was  signed  by  me ; 
neither  of  the  papers  as  to  prothonotary  .  •  •  are  as  they  were  when 
they  were  signed  by  me ;  they  are  not  correct"  On  cross-examination, 
he  says I  am  not  positive  the  return  was  not  simed  until  Thurs- 
day night ;  my  clerk  presented  a  paper  to  me,  and  said  they  waited  the 
return  sheet  signed,  as  the  judge  wanted  to  go  to  Wilkesbarre  in  the 
morning.  I  asked  the  alderman,  who  was  my  clerk,  whether  we  had 
signed  all  the  papers,  and  he  said  it  was  time  enough  ;  .  .  .  there  were 
no  objections  made  about  separating  before  signing  the  papers ;  I  don't 
know  that  any  reason  was  ^ven  for  separating  without  signing  the 
papers,  except  my  clerk  said  there  was  time  enough ;  I  presume  this 
paper  is  just  as  it  was  when  I  signed  it;  I  meant  that  the  papers  were 
not  correct  according  to  the  votes  actually  counted.'^ 

John  Timlin  sworn  :  "I  am  alderman  of  the  Sixth  ward  of  the  city 
of  Scranton.  I  was  one  of  the  clerks  of  the  last  October  election  at  the 
Sixth  ward  poll."  When  asked  how  many  votes  there  were  polled  for 
Barber,  and  how  many  for  Trimmer  for  prothonotary  on  that  day,  his 
reply  was:  "I  cannot  positively  swear  just  how  many  votes  were  polled 
for  each,  but  to  the  best  of  my  knowledge.  Barber  got  only  the  regular 
republican  vote,  which  was  between  eight  and  ten  votes;  I  can't  telihow 
many  votes  Trimmer  got ;  I  think  Trimmer  got  between  ninety  and  a 
hundred  votes.  If  the  vote  returned  in  the  prothonotary's  office  be  fifty- 
five  for  Barber  and  fifty-two  for  Trin^mer,  I  think  the  return  must  be 
incorrect." 

Again,  in  the  Seventh  ward  of  Scranton,  the  return  shows  that  the 
respondent  received  thirty  votes,  and  Samuel  W.  Trimmer  thirty-two 
votes  for  the  office  of  prothonotary.  John  Biglin  testifies  thus:  "  I  am 
a  citizen  of  the  Seventh  ward,  and  was  clerk  of  the  election  board.  I 
was  present  when  the  vote  for  prothonotary  was  counted  ;  I  recorded  the 
vote  myself."  When  asked  how  many  votes  the  respondent  received, 
he  said  :  *'  I  believe  he  did  not  receive  over  eleven;  fourteen  votes  vrere 

the  highest  any  candidate  received  on  the  republican  ticket ;  

it  appeared  in  the  Scranton  Times  the  next  morning,  just  as  I  and  the 
other  clerk  recorded  it."  The  tally-list  and  the  return  were  shown  to 
the  witness;  whereupon  he  said :  "I do  not  think  the  signatures  written 
to  them  are  mine," 

Finally,  the  return  of  the  second  district  of  the  Twelfth  ward  of 
Scranton,  shows  that  the  respondent  received  one  hundred  and  fourteen 
votes  at  that  poll,  and  Samuel  W.  Trimmer  one  hundred  and  twelve. 
Thomas  P.  Brown,  having  been  sworn  as  a  witness,  testified  as  follows : 
"  I  was  judge  of  the  election  in  the  second  district  of  the  Twelfth  ward 
of  the  city  of  Scranton  last  October  election."  When  asked  how  many 
votes  were  polled  for  the  respondent,  he  replied:  "I  think  it  run 
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between  Mveniy-four  and  eighty-four  votes  for  Barber;  I  believe  that 
about  one  hundred  and  seventy  or  one  hundred  and  seventy  odd  were 
polled  for  Trimmer  there,  that  day/*  etc.  As  to  the  return  on  file,  he 
said :  If  the  return  as  filed  in  the  prothonotary's  office  should  show 
that  Barber  received  one  hundred  and  fourteen  votes,  and  Trimmer  one 
hundred  and  twelve,  and  Daniel  Bergan  seventy-six,  I  should  then  say 
that  the  clerks  made  a  mistake,  and  that  the  return  was  ineorrecU" 

With  reference  to  the  manner  in  which  the  election  was  generally 
conducted  at  that  poll,  we  quote  portions  of  the  testimony  of  Daniel 
Sullivan,  one  of  the  inspectors.  He  says:  "I  didn't  see  on^'s  naturali- 
zation papers  there  that  day.  Oue  person  was  challenged  for  age,  and 
the  person  challenging  him  told  him  to  vote,  as  he  knew  he  was  of  age. 

I  don't  remember  but  the  one  challenge  on  any  ground,  I 

didn't  see  any  person  required  to  produce  a  tax-receipt  that  day ;  Hie 
vote  of  every  person  who  offered  to  vote  was  received,  as  fiir  as  I  know." 

The  74th  section  of  the  act  of  July  2, 1839,  provides  as  follows : 
"As  soon  as  the  election  hall  be  finished,  the  tickets,  lists  of  taxables, 
one  of  the  lists  of  voters,  the  tally-papers,  and  one  of  the  certificates  of 
the  oath  or  affirmation  taken  and  subscribed  by  the  inspectors,  judges 
and  clerks,  shall  all  be  carefully  collected  and  deposited  in  oue  or  more 
of  the  ballot-boxes,  and  such  box  or  boxes,  being  closely  bound  round 
vnih.  tape,  shall  be  sealed  by  the  inspectors  and  the  judge  of  the  election ; 
and  together  with  the  remaining  oallot-boxes  shall^  within  one  day 
thereaf^r,  be  delivered  by  one  of  the  inspectors  to  the  nearest  Justice 
of  the  peace,  who  shall  keep  such  boxes  containing  the  tickets  and  other 
documents,  to  answer  the  call  of  any  persons  or  tribunal  authorized  to 
try  the  merits  of  such  election,"  etc. 

Now,  on  Saturday,  the  25th  of  October,  1873,  an  affidavit  was  pre- 
sented on  behalf  of  the  complainants,  to  the  court,  settiue  forth  that  for 
reasons  therein  stated,  apprehensions  were  entertained  Uiat  the  ballot- 
boxes  in  the  Sixth,  Seventh  and  Twelfth  wards  of  Scranton,  containing 
the  tickets  and  other  documents  referred  to  in  the  statute,  would  be 
destroyed.  A  prayer  was  added  that  the  court  would  make  such  order 
in  the  premises  as  might  seem  meet  and  proper.  Accordingly,  we 
ordered  that  these  boxes  should  be  delivered  forthwith  into  the  custody 
of  the  prothonotary.  On  Sunday  night  following,  and  before  this  order 
could  be  carried  into  effect,  the  very  outrage  that  had  been  anticipated 
was  perpetrated  upon  the  boxes.  The  history  of  its  accomplishment  is 
best  told  by  the  witnesses.  Thomas  D.  Kelly  sworn  :  reside  in  the 
second  district  of  the  Twelfth  ward  of  the  city  of  Scranton.  ...  I  am 
alderman  of  that  ward.  .  .  .  The  morning  after  the  election  the  ballot- 
box  for  that  district  was  left  in  my  office ;  this  box  was  taken  by  my 
housekeeper  and  laid  up-stairs ;  the  box  is  not  there  now  ;  on  the  night 
of  the  26th  of  October  last,  being  Sunday  night,  about  ten  minutes 
after  nine  o'clock,  two  masked  men  entered  mv  house  while  my  children 
were  studying  lessons;  my  child  hollowed  'Father!  &ther!'  when  I 
heard  the  child  scream,  I  got  out  of  bed'  and  came  toward  the  front 
door,  and  seeing  these  masked  men,  with '  a  revolver  in  each  of  their 
hands — one  of  the  two  demanded  the  ballot-box ;  whereupon  I  refused ; 
the  children  screamed  so  that  a  boy,  who  slept  up-stairs  in  my  house, 
came  down-stairs ;  one  of  the  two  men  told  him  to  go  back,  or  he  would 
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blow  his  brains  out ;  the  boy,  seeing  the  coDiiision  of  the  children  around 
me,  asked  these  men  what  they  wanted.  '  We  want  the  ballot-box.'  The 
boy  said, '  You  shall  have  it,  but  do  no  harm.'  The  first  box  he  throwed 
down  was  not  used  at  the  October  election,  1873.  *  We  don't  wa$U  thai; 
there  is  another  yet  we  wani,^  We  handed  down  the  second  box.  *  2W 
is  the  one  toe  uant'  They  carried  the  two  boxes  out  of  my  office ;  that  is 
the  last  I  saw  of  them ;  the  name  of  the  boy  I  speak  of  was  Henry 
Kelly ;  I  do  not  know  anything  about  who  the  masKed  men  were;  they 
were  so  completely  disguised  I  could  not  recognize  them." 

William  Burke  sworn :  "...  I  was  at  Alderman  Kelly's  house  on 
the  night  of  the  26th  of  October  last  .  .  .  Three  other  persons  went 
with  me.  .  .  .  We  went  dbguised — our  faces  masked,  false  fiujes  like — 
the  alderman  was  in  bed  when  we  got  there ;  we  demanded  the  ballot- 
boxes;  ...  in  fact  I  can't  tell  all  the  alderman  said;  the  children 
were  around  him;  he  said,  'Don't  murder  me;'  he  brought  us  the 
ballot-boxes ;  we  smashed  both  of  the  boxes ;  we  left  the  pieces  upon  the 
hill  where  we  smashed  them ;  we  burned  the  ballots  and  papers  that 
werc'^in  the  boxes."  Naming  the  parties  who  had  revolvers,  he  said : 
"  They  presented  their  revolvers  at  the  alderman ;  .  .  .  I  received  two 
hundred  and  thirty-three  dollars  for  going  over  there;  I  think  the 
others  received  about  the  same  thing — may  be  a  little  more ;  .  .  .  I 
raceived  the  money  the  next  Monday  night."  On  cross-examination,  he 
said :  "  I  couldn't  tell  who  appeared  to  be  the  ringleader  of  the  gang ; 
they  didn't  tell  the  alderman  they  would  shoot  him,  but  they  had  their 
revolvers  out" 

The  testimony  of  this  witness  is  quite  lengthy.  He  goes  over  in 
detail  the  negotiations  preliminary  to  the  enterprise^  giving  the  times 
when,  and  the  places  wnere  they  occurred.  It  is  apparent,  however, 
from  the  commissioner's  report,  that  the  witness  was  very  drunk  when 
this  evidence  was  given.  On  the  day  following  he  was  called  again,  as 
it  is  noted,  for  the  purpose  of  correctmg  his  testimony.  Ho  then  says  : 
"  Well,  me  and  Patrick  McAndrews  went  and  took  the  boxes  right  out 
from  Alderman  Kelly *s ;  Patrick  McAndrews  was  along  with  me,  and 
Vfe  took  the  boxes  out;  .  .  .  Patrick  McAndrews  was  the  man  they 
called  Peter  0*Donnell  the  night  this  thing  was  done,  but  at  that  time 
be  had  something  over  his  face ;  Dennis  Kelly  was  with  our  party,  but 
away  from  the  house.  I  was  up  all  night  before  I  testifi.Hl  yesterday, 
and  I  could  not  remember  the  man  then,"  etc.  On  cross-examination 
he  said drank  too  much  yesterday ;  I  was  pretty  full  of  liquor ; 
I  couldn't  tell  whether  I  told  the  truth  or  not;  I  don't  l)elieve  the 
evidence  I  gave  yesterday  was  all  untrue ;  I  was  so  drunk  I  didn't  know 
what  I  was  talking  about,  but  I  am  all  right  to-day;  we  took  the 
ballot-boxes,  one  a-piece,  right  out,  me  and  Patrick  McAndrews ;  .  .  . 
we  smashed  the  ballot-boxes.  .  .  .  After  we  smashed  them  we  went 
down  .  .  .  and  there  burnt  the  papers.  ...  I  threw  them  in  the  fire 
after  Pat  McAndrews  read  them»  and  we  knew  we  had  the  right  papers. 
We  burnt  these  papers  because  we  wouldn't  be  found  out  We  were 
afraid  Mr.  Trimmer,  or  the  likes  of  him,  would  find  out ;  moreover, 
everybody  was  talking  that  Mr.  Trimmer  had  more  votes;  .  .  .  the 
reason  we  burnt  these  papers  was,  toe  didnH  want  Mr.  Trimmer  to  be 
elected;  we  wanted  to  keep  the  doctor  out,'*  etc. 
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CancerDine  the  ballot-boxee  in  the  Sixth  ward,  John  Timlin  swears : 
The  ballot^ioxes  were  not  brought  into  my  charge :  they  were  left  in 
the  house  of  one  of  the  inspectors.  They  are  now  in  my  house.  The 
ballot-boxes  are  in  appearance  in  the  same  condition  as  when  they  were 
with  the  inspector  that  night ;  .  .  .  they  were  handled  around  a  good 
deal ;  .  .  .  they  were  taken  into  a  shed  attached  to  the  end  of  mj  house, 
and  were  there  until  after  my  wife  was  buried.  I  took  them  m  after- 
wards myself.  When  I  took  the  boxes  back  into  the  house  I  noticed  that 
there  were  no  papers  in  them  aJtaU,  .  ,  .  The  box,  when  I  found  it  in 
the  old  shed,  looked  as  though  it  had  been  disturbed ;  the  lids  were  loose 
before  ever  it  was  taken  to  the  shed.  The  box,  wheu  it  was  left  with  the 
inspector  that  night,  was  nailed  up  at  each  end,  and  it  was  so  when  it 
was  brought  to  me  next  day,"  etc 

About  the  ballot-boxes  in  the  Seventh  ward,  the  following  bit  of 
history  is  not  wholly  uninstructive.  Patrick  Scanlon  sworn :  "  I  reside 
in  the  Seventh  ward,  Scranton  city.  The  last  October  election  was  held 
at  my  house ;  I  was  not  an  officer  of  the  election  board.  The  ballot- 
boxes  were  left  on  the  table  in  my  house  after  the  polls  closed  7  they 
were  taken  from  the  table  and  put  over  on  the  i^helf ;  they  are  in  my 
house  now.  After  the  election  the  box  was  found  out  in  my  back-house ; 
it  was  some  time  after  the  return  had  been  made  to  Wilkesbarre;  .  .  . 
I  didn't  examine  the  box  to  know  what  tickets  it  contained ;  some  person, 
under  my  instructions,  took  the  box  back  into  the  house ;  ...  it  is  now 
in  my  house  just  as  I  found  it ;  I  don't  know  who  took  the  box  awav ; 
we  have  had  one  election  since — the  constitutional  election — I  took  tho 
box  down  for  them,"  etc. 

John  Biglin  sworn :  .  .  .1  acted  as  inspector  of  election  on  the 
question  of  the  adoption  of  the  new  constitution ;'  Mr.  Scanlon  handed 
us  down  a  box  ft'om  the  shelf,  and  he  said  it  was  the  one  used  for 
prothonotary  votes  at  the  last  October  election  ;  I  examined  the  box ;  I 

raed  it  myself ;  I  did  not  find  any  tickets  in  it ;  there  was  nothing 

There  is  a  large  amount  of  other  testimony  in  the  case,  challenging 
the  purity  of  the  returns  from  these  three  wards — the  Sixth,  the  Seventh, 
and  the  second  district  of  the  Twelfth — on  the  one  side,  and  vouching 
it  on  the  other.  There  is  also  other  testimony  contradictory  in  some 
immaterial  particulars  of  that  given  by  the  witness  Burke,  concerning 
the  destruction  of  the  ballot-boxes.  More  than  this :  there  is  testimony 
involving  not  only  Mr.  Barbers  competitor  himself,  in  attempts  to 
procure  the  alteration  of  returns  before  they  were  presented  at  the 
meeting  of  the  board  of  return  judges,  but  involving,  also,  other  parties 
not  directly  connected  with  the  case,  as  abettors  and  accomplices  in  the 
work  of  making  away  with  the  possible  tell-tale  contents  of  those  ballot- 
boxes.  We  may  say,  however,  that  such  testimony  was,  in  the  main, 
met  by  prompt  contradiction.  Oath,  at  least,  stands  against  oath.  We 
leave  it  thus. 

But  with  respect  to  the  returns  from  the  three  districts  named,  our 
duty  is  plain  ;  it  admits  of  no  doubt.  We  should  prove  recreant  to  the 
high  trust  reposed  in  us,  if  we  suffered  ourselves  to  iaiter  one  moment 
They  come  to  us  wearing  not  only  the  habiliments  of  criminal  negligence, 
but  they  are  stamped  with  the  impress  of  positive  villany.   The  touch 
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of  the  forger  is  upon  them ;  nay,  more,  the  shadows  of  perjury  oompass 
them  about.  Neither  the  bleaching  of  out-houses,  nor  the  fires  nor  the 
ashes  resulting  from  that  midnight  raid  of  ruffians  upon  the  Twelfth  ward 
alderman,  have  been  sufficient  to  obliterate  the  evidences  of  the  wicked, 
official  deformity  which  the  returns  themselves  present.  Without 
even  a  twinge  of  hesitation,  we  strike  them  from  the  general  return 
altogether. 

The  same  is  done  also  with  the  return  from  the  second  district  of  the 
Ninth  ward  of  Scranton.  One  hundjred  and  four  votes  were  returned 
as  having  been  polled  there  for  Samuel  W.  Trimmer,  and  twelve  for  the 
respondent.  Without  discussing  the  several  grounds  which  form  the 
basis  of  the  specification  against  this  return,  it  is  enoueh  to  say,  that  the 
election  was  held  without  any  previous  registration  of  voters  whatever. 
No  registry  list,  therefore,  could  have  been  at  the  poll.  If  any  affidavits 
were  taken  vouching  anybody's  right  to  vote  there,  they  never  found 
lodf^ment  in  the  files  of  the  proper  office.  It  would  seem,  indeed,  that 
voting  there  was  an  unrestrained  pastime,  and  that  anybody  and  every- 
body who  happened  along  and  aesired  to  vote,  waa  allowed  to  do  sa 
In  truth,  there  was  not  one  single  legal  vote  polled  there  that  day. 

The  first  and  third  districts  of  the  Twelfth  ward  must  be  disposed  of 
in  the  same  summary  manner.  ''The  documents"  constituting  the 
record  of  the  mauner  in  which  the  election  was  conducted  in  these  dis- 
tricts are  so  tarnished,  to  use  a  mild  form  of  expression,  by  the  crim- 
inally negligent  conduct  of  the  officers,  as  to  be  altogether  unreliable  for 
any  purpose.  In  the  first  district  of  Twelfth  ward,  the  return  shows 
that  eighty-nine  votes  were  polled  for  the  respondent,  and  one  hundred 
and  thirteen  for  Samuel  W.  Trimmer.  Now,  as  an  evidence  of  the 
official  observance  (f)  of  the  election  laws  in  these  districts,  we  quote  from 
the  testimony  of  the  custodian  of  the  registry  lists:  .  .  the  election 
boards  of  the  first  .  .  .  and  third  districts  of  the  Twelfth  ward  did  not 
have  certified  copies  of  the  registered  list  of  voters ;  none  were  furnished 
them  by  the  commissioners ;  they  werenrepared  for  them,  but  not  called 
for  or  delivered."  At  the  poll  m  the  nrst  district  of  the  Twelfth  ward, 
the  officers  seem  to  have  had  some  sort  of  a  registry  list  of  their  own ; 
but  according  to  that  even,  they  managed  to  receive  and  count  one 
hundred  and  sixty-two  votes  from  persons  whose  names  are  not  upon 
it,  without  requiring  a  single  appropriate  affidavit  vouching  the  right  to 
vote. 

We  come  now  to  adjudicate  upon  the  returns  from  the  other  election 
districts  in  the  county,  specified  in  the  complaint  and  in  the  answer 
We  are  sorry,  indeed,  to  say  that  the  instances  are  but  few  where  tho 
investigation  has  failed  to  establish  the  truth  of  the  charges  as  laid. 
To  use  no  stronger  language,  we  repeat,  the  trail  of  official  heedlessness, 
incapacity,  if  not  criminal  neglect,  covers  by  far  the  greater  part  of 
them.  Wo  have  shown  already,  that  there  was  no  mysterious  sanctity 
about  the  record  of  an  election,  false  upon  its  face,  which  could  ward  oflT 
untoward  presumption.  The  doctrine  promulgated  in  Dufiy's  case  we 
still  adhere  to.  The  complainants  and  the  respondent  had  a  right  to 
examine  the  acts  of  the  election  officers  in  these  districts,  as  they  were 
shown  by  the  returns  on  file  in  the  proper  office.  They  had  the  further 
right  to  compare  the  list  of  voters  in  each  district  with  the  r^istry  list, 
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and  if  names  were  oa  the  former  which  were  not  on  the  latter,  and 
there  were  no  affidavits  vouchiDg  the  right  of  such  persons  to  vote,  the 
&ct  was  established  beyond  all  question  that  these  persons  had  voted 
illegally ;  that  their  votes  were  illegal  votes  by  positive  mandate  of  la've 
— no  person  shall  be  permitted  to  vote  on  that  dav  whose  name  is  not 
on  said  list,  unless  he  shall  make  proof  of  his  right  to  vote,  as  herein- 
after required." 

The  complainants  in  their  petition  oa  the  one  hand,  and  the  re- 
spondent in  his  answer  on  the  otner,  specified  the  districts  in  which  such 
illegal  votes  had  been  cast. 

The  number  in  -each  district  was  also  given.  That  these  votes  fouled 
the  ballot-box  will  not  admit  of  denial ;  that  they  were  counted,  is  con- 
ceded on  all  sides ;  that  they  were  as  powerful  in  effecting  a  general 
result,  as  any  like  number  of  votes  polled  in  strict  conformity  with  law, 
will  hardly  be  questioned.  Npw,  for  whom  were  they  counted  ?  That 
is  the  question  upon  which  the  whole  controversy  depends,  and  aroun(j 
that  question  necessarily  hangs  abiding  doubt.  Indeed,  the  natural 
order  of  things  has  interposed  a  veil  which  renders  a  true  solution  for- 
ever impossible.  But  human  society  and  human  laws  can  never  be  so 
constructed,  that  courts  can  render  perfect  justice  under  aU  circum- 
stances. Occasions  will  constantly  arise  when  approximate  justice  is  all 
that  can  be  administered. 

Taking  these  election  returns,  then,  as  they  are,  shall  we  say  that  the 
ille^  votes  shown  to  b^  embraced  in  them,  so  contaminate  the  whole 
poHand  render  the  result  so  uncertain  in  each  instance,  that  the  good 
and  the  bad,  the  legal  and  the  illegal  votes,  shall  alike  be  thrown  out 
altogether?  This  would  be  doing  more  than  the  pleadings  in  the  case 
suggest.  Does  any  man  in  his  sober  senses  believe  that  there  were  no 
legal  votes  at  any  of  these  polls  ?  When  it  is  possible,  it  is  the  duty  of  a 
court,  in  a  proceeding  like  this,  to  see  that  every  legal  vote  oast  shall 
be  counted,  not  thrown  away.  We  said  on  a  former  occasion,  that  a 
scoundrel  or  a  blockhead,  sitting  as  an  officer  at  an  election  poll  where 
hundreds  of  honest  and  qualifi^  electors  were  depositing  their  ballots, 
might  receive  one  or  more  from  a  person  or  persons  whose  name  or 
names  were  not  on  the  r^istry  list,  without  requiring  the  affidavits 
specified  by  law ;  and  that,  to  throw  out  the  whole  poll  oecause  of  this, 
and  thus  disfranchise  a  large  body  of  men  who  were  not  only  entitled 
to  the  right  of  the  elective  franchise,  but  who  had  exercised  that  right 
in  complete  conformity  with  law,  would  be  simply  monstrous.  Indeed, 
if  this  were  tfie  rule,  it  might  be  possible  for  wicked  men  to  disfranchise 
thousands  of  honest  voters  all  over  the  Commonwealth. 

We  recount  here  another  principle  of  law,  as  old  as  civilization  itself, 
and  one  upon  which  courts  of  justice  haye  always  acted.  It  is,  that  no 
man  shall  profit  by  illegal  acts,  whether  done  by  others  for  him,  or  by 
himself,  in  the  effort  to  advance  his  own  individual  interest,  to  the  preju- 
dice or  injury  of  another's  rights. 

Now,  in  election  districts  where  legal  and  illegal  votes  have  been 
counted  indiscriminately,  and  a  majority  has  resulted,  whether  for  one 
candidate  or  the  other,  it  is  idle  to  say,  that  he  who  received  that 
majority  was  not  thereby  advantaged;  it  is  equally  idle  to  say  that 
such  advantage  did  not  result,  in  some  respects  at  least,  from  the  illegal 
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acts  of  the  officers  conductins  the  election.  But  we  have  shown  that 
such  illegal  acts,  under  such  circumstances,  should  i|ot  disfranchise 
honest  voters,  if  the  possibility  existed  to  prevent  it;  neither  should 
Uiey  work  advantage,  no  matter  how  small,  to  anybody. 

in  our  judgment,  then,  the  only  solution  of  the  difficulty — indeed,  the 
only  means  whereby  even  approximate  justice  can  be  administered  in  the 
premises — ^is  to  require  him  for  whose  benefit  the  wrong  enures,  to  lift 
the  curse  which  the  law  has  laid  upon  all  illegal  ballots.  Is  there  any 
hardship  in  this?  The  complainants  gave  the  respondent  notice  of  the 
existence  and  the  number  of  these  illegal  ballots  in  his  majority  dis- 
tricts ;  he,  in  turn,  gave  them  notice  of  the  existence  and  the  numlier  of 
ill^l  ballots  in  other  districts  where  he  was  not  in  majority.  Besides, 
the  name  of  each  illegal  voter  was  down  upon  the  record ;  it  had  but  to 
be  read  to  be  known.  Either  side,  therdbre,  had  the  opportunity  of 
pointing  out  the  ^ood  from  the  bad,  of  separating  the  wheat  from  the 
chaff.  The  day  m  court  passed,  however,  and  Uib  was  not  done;  it 
was  scarcely  attempted. 

To  conclude ;  We  say  now,  once  for  all,  that  the  election  laws  in  this 
county  must  be  observed  ;  that  criminal  recklessness  and  neglect  on  the 
part  of  the  election  officers  must  cease ;  that  the  perpetration  of  frauds 
and  forgeries  in  connection  with  the  exercise  of  the  elective  fitmchise, 
no  matter  from  what  quarter  they  be  incited,  must  stop. 

The  count  of  legal  votes  under  the  principles  laid  down  is  as  follows: 

According  to  tne  general  return,  Albert  P.  Barber  received  in  the 
whole  county  8,060  votes. 

Deduct  the  number  thrown  out,  thus : 

Sixth  ward,  Soranton   55 

SeTenth  "        "   30 

First  district,  Twelfth  ward  *  'fitonm*ton".'.V.'.".^^^^^^^^^  89 

Second  "          "       «         "    114 

Third     "          "       "        «*   W 

Second  "      Ninth     "        "   «   12 

Deduct  also  the  number  not  youohed  in  conformit|r  with  the  stat- 
ute, thus :  ^ 

Abington,  North  district   35 

Ashler  Borough     "   «   28 

Blakely     «          "    9 

Benton      "  .        "    19 

Carbondale  City,  First  ward   24 

"    Second  «*    50 

Exeter  „   18 

Fairmount   10 

Gibsonburg  Borough   24 

Greenfield        "   -   7 

Huntingdon      "   11 

Jenkins,  North  district  «   13 

Kingston  Township,  Southeast  district   25 

Lehman   1 

Lackawanna.   31 

Madison   17 

Pittston  Borough,  Second  ward..   17 

"          "       Fourth   "   26 

«          "       Sixth     "    16 

"      Township,  South  district   25 

"           "       North     "   28 

West  Pittston  Borough   22 

Plymouth  Township,  East  district  »  »^  20 

"      Borough,     "    ward.   77 

Kingston      «    5 
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Plains   97 

Shickshinny  Borough   10 

Spring  Brook  <»   4 

Scott   15 

Waverly  Borough  .'   6 

Bo08   28 

CoVington,  North  district   93 

Wilkesbarre  City,  Fourth  ward.   29 

"           "     Sixth      "    49 

"           "     Seventh   "    8 

"    Eleventh  «    46 

"           "    Twelfth  "   «   8 

Wright  V   24 

Wilkesbarre  City,  Tenth  ward   16 

Franklin  „  7 

Smnton  City,  First  ward   12 

"            Second  "    17 

"        "   Third    "   20 

"        «   Fourth  "    54 

«        "   Fifth    "    169 

"        "  Eighth  "  First  district   47 

"        "  Eighth  "  Second  "    58 

"            Ninth  "  First      "    72 

1,697 

Barber's  legal  vote   6,368 

According  to  the  general  return,  Samuel  W.  Trimmer  reoeived 

in  the  whole  county   7,678 

Deduct  the  number  counted  for  him  in  the  Soranton  dittriots,  but 
thrown  out,  thus : 

Sixth  ward,  Scranton   53 

Seventh  "       "    82 

First  district.  Twelfth  ward,  Scranton   118 

Second  "         "         "        "    112 

Third     "         "        "   9 

"      Ninth      "        "   104 

Deduct  also  the  number  counted  for  him  In  the  following  dis- 
tricts, but  not  vouched  in  conformity  with  the  statute,  thus : 

Bear  Creek  .•••*  «  •■■...«•  •   6 

Blakely  Township,  North  district   56 

"            "       South     "   65 

Black  Creek   2 

Buck   3 

Carbondale  City,  Fourth  ward  »   38 

Covington,  South  district   1 

Dallas   9 

Denison  ~  *   6 

Dunmore  Borough,  First  ward   12 

"           "       Second  "    6 

"           "       Third   "   6 

«           "       Fourth  "    5 

FoAter  Township,  North  district   24 

South    "    8 

Hanover  Township,  North  district   4 

"           "        South      "    9 

Haxleton  Township,  West  district.....   .11 

South     "    9 

Haxleton  Borough,  East  ward   15 

«         «       West  "   8 

Hollenback,  North  district  i  2 

South     "    4 

Jenkins   5 

Newton   1 

Newport   7 

NewColnmbns  Borough   2 
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Old  Forge  -   8 

Pittston  Borough   8 

Pleasant  Valley   16 

Plymouth  Township,  West  distriot   12 

**      Borough       ♦*   ward   «  «   7 

Roaring  Brook   3 

Bansom  »   1 

Salem  ~   6 

Sugarloaf.  ..^^  ^   7 

Sugar  Notch  Boroueh   2 

Scranton  City,  Tenth      ward  „   7 

"    Eleventh    22 

Wilkesharre  City,  First        ward  ^   3 

"    Second       **    8 

"   Fifth         «    8 

«    Eighth       «    31 

«         "    Thirteenth    2 

"         "    Fourteenth  "    27 

Wilkesharre  Township,  North  district.   80 

"             "       South      «   9 

940 

Trimmer's  legal  vote  6,738 

Trimmer's  minority,  375. 

And  now,  September  14,  1874,  this  cause  having  been  heard  upon 
the  evidence,  and  having  been  argued  by  counsel  and  fully  considered 
by  the  court,  and  it  appearing  to  the  court  that  at  the  election  for  the 
county  of  Luzerne,  held  on  the  second  Tuesday  of  October,  1873,  Samuel 
W.  Trimmer  received  for  the  office  of  prothonotary  for  the  county  of 
Luzerne  a  majority  of  legal  votes  given  for  said  office,  and  was  conse- 
quently duly  elected  therato;  the  court  do,  therefore,  determine  and 
adjudge  that  the  said  Samuel  W.  Trimmer  was,  at  the  aforesaid  elec- 
tion, duly  elected  to  the  office  of  prothonotary  for  the  county  of  Luzerne. 
And  they  do  further  adiudge  that  the  costs  of  this  cont^ted  election 
proceeding  be  paid  by  the  county  of  Luzerne. 

€onrt  of  €onimon  ^Itas  of  lElontgomers  (Sotrntg. 

[Leg.  Int.,  Vol.31,  p.  157.] 

Commonwealth  op  Pennsylvanla.  ex  rel.  E.  L.  Acker,  vs,  Elijah 

Thomas. 

A  board  of  school  directors  can  appoint  to  fill  a  yaoancj,  until  the  next  *nnmi| 

election. 

Quo  warranto.  Opinion  delivered  February  9, 1874,  by 
Bobs,  P.  J. — The  relator  insists  that  he  is  entitled  to  a  seat  in  the 
school  board  of  the  borough  of  Norristown,  bj  virtue  of  his  certificate 
of  election  for  the  Third  ward.  The  suegestion  filed  avers  that  Mr. 
Potts,  who  represented  the  ward  in  the  toard,  and  whose  term  would 
have  expired  on  the  first  Monday  in  June,  1875,  resigned  in  the  sprbg 
of  1873.  The  board,  in  pursuance  of  the  power  vested  in  them  by  the 
act  of  May  7, 1874,  section  7,  Purdon,  pi.  22,  238, 240,  filled  the  vacancy 
thus  created  by  the  appointment  of  James  Shannon.  This  gentleman 
moved  from  Norristown,  again  creating  a  vacancy  in  Septemoer,  1873, 
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which  was  again  filled  hj  the  board,  who  appointed  Mr.  £I\}ah  Thomas. 
Mr.  Thomas  took  his  seat  in  the  board,  ana  assumed  the  performance 
of  his  duties  as  school  director.  What  are  commonly  known  as  the 
spring  elections  were,  by  a  provision  in  the  charter  of  the  borough  of 
Norristown,  held  in  October,  at  the  time  of  the  general  election.  At 
that  election  the  voters  of  the  Third  ward  proceeded  to  elect  one  person 
to  fill  a  iull  term,  and  also  one  person  to  fill  the  vacancy  caused  by 
the  successive  resignations  of  Messrs.  Potts  and  Shannon.  At  this  election 
the  relator  was  a  candidate  for  school  director,  and  was  one  of  the  highest 
two,  receiving,  however,  a  less  vote  than  the  other  gentleman  who  was 
elected.  The  ballots  cast  did  not,  however,  indicate  for  whom  the 
elector  intended  to  vote,  either  for  a  fiill  term,  or  to  fill  a  vacancy. 

The  respondent,  Mr.  Thomas,  retained  his  seat  in  the  board  after  the 
election,  and  still  exercises  the  franchises  of  school  director,  and  the 
relator  has  not  been  received  by  the  board  as  one  of  its  members. 

To  the  suggestion  thus  filed  the  respondent,  waiving  all  preliminary 
rules  and  o^ers,  demurs,  and  we  are  asked,  in  view  of  the  approaching 
election,  upon  the  17th,  to  pronounce  a  final  judgment  at  once. 

The  inquiry  which  is  presented  by  the  record  is  simply  this:  For 
what  length  of  time  can  the  board  appoint  a  person  to  fill  a  vacancy  ? 

The  entire  power  of  ap{)ointment  vested  in  the  board  is  statutory; 
and  the  question  presented  is  simply  one  of  statutory  construction. 

The  seventh  section  of  the  act  of  1854,  Purdon,  pi.  22, 239,  appears  to 
be  clear  and  unambiguous. 

"  Each  board  of  directors  shall  have  power  to  fill  any  vacancy  which 
may  occur  therein  by  death,  resignation,  removal  from  the  district,  or 
otherwise,  until  the  next  annwl  eUetion  for  directors,  when  such  vacancy 
shall  be  filled  by  electing  a  person  from  the  district  in  which  the  vacancy 
occurs  to  supply  the  same." 

Let  us  pause  for  a  moment  and  analyze  the  power  and  its  limitations 
thus  devolved  upon  the  board.  If  the  section  ha<]  provided  simply, 
"that  the  board  shall  have  power  to  fill  any  vacancy  which  may  occur 
therein  from  death,  resignation,  removal  from  the  district  or  otherwise," 
I  think  there  could  be  no  doubt  in  the  conclusion  that  the  appointee 
would  have  the  unquestioned  right  to  serve  out  the  full  term  of  the 
person  whose  vacant  seat  was  thus  conferred  upon  him.  But  the  statute 
nas  a  succeeding  clause,  and  that  is  most  undoubtedlpr  a  limitation  upon 
the  general  power  given  to  fill  the  vacancy.  That  limitation  is  so  clear 
that  its  nature  and  scope  cannot  be  doubted ;  for  the  act,  after  thus 
giving  the  general  power  to  fill  a  vacancy,  declares  it  shall  be  "  uniU 
the  next  annual  election  for  directors."  That  this  would  limit  the  term 
of  the  appointee  until  the  annual  election,  if  it  were  the  only  remaining 
clause,  seems  liardly  to  admit  of  (question ;  for  a  power  to  do  an  act 
until  a  special  time,  or  until  a  certain  event,  implies  that  after  the  act 
has  been  done,  or  the  event  transpired,  the  power  devolved,  pending 
such  act  or  event,  is  withdrawn.  This  is  well  settled  by  the  courts  in 
the  construction  of  powers  in  wills,  and  deeds  of  trusts,  and  in  our  own 
State  was  so  firmly  grafted  in  our  system  of  jurisprudence,  that  the  real 
estate  act  of  1853  was  enacted  to  meet  and  proviae  for  the  difficulties  it 
engendered.  But  the  Legislature  did  not  stop  here ;  in  order  that  there 
should  be  no  ambiguity  or  doubt,  this  limitation  upon  power  was  further 
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enforced  by  adding, when  such  vacancy  shall  be  filled  by  electing  a  penon 
from  the  aietrict  in  which  the  vacancy  occurs  to  supply  the  9amer  Nothing 
can  be  clearer  than  this.  The  adverb  "  when  "  directly  refers  to  the 
annual  election.  That  designates  the  time  when  the  appointee  of  the 
board  must  terminate  his  functions,  for  the  power  devolved  upon  him  hj 
the  appointment  is  then  exhausted.  He  at  once,  after  an  election,  is 
functus  officii^  and  the  vacancy  temporarily  supplied  bj  the  exercise  of  a 
special  and  limited  power  given  to  the  boara,  is  filled  bj  the  elected 
person,  who,  in  the  language  of  the  act,  is  "to  supply  the  same.'* 

This  is  the  plain,  unmistakable  language  of  the  act  Any  other  con* 
struction  would  be  forced  and  strained ;  worse  even  than  this,  it  would 
construe  the  section,  by  implication,  to  a  meaning  in  contradiction  of  its 
terms.  But  this  is  not  aamissible  in  the  construction  of  statutes,  and 
would  violate  a  well-settled  canon  of  interpretation. 

The  respondent  relies  on  an  opinion  or  Judge  Conyngham,  deciding 
the  point  at  issue  here  directly  in  nis  fiivor.  This  opinion  has  been  sul^ 
mitted  to  us ;  and  like  everything  that  emanated  from  that  learned  and 
able  jurist,  is  ingenious,  plausible,  and  supported  by  a  train  of  reasoning. 
An  authority  so  respectaole  is  entitled  to  a  most  respectful  consideration ; 
and  in  diflTering  from  the  conclusions  reached  by  the  learned  judge  as 
indicated  by  that  opinion,  I  bave  Considered  anxiously  and  carefully 
the  weight  of  the  arguments  adduced  by  him.  His  position  seems  to  be 
this :  1.  That  statutes  in  pari  materia  shall  be  construed  together : 
Sedgwick  on  Stat  247.  This  is  true  beyond  all  question.  2.  Me  then 
declares  that  the  school  law  means  in  its  present  form,  that  those  elected 
for  a  full  term  shall  take  their  seats  at  the  beginning  of  the  school  year. 
This  is  also  true ;  and  it  was  wise  le^lation,  as  the  learned  judge  ably 
demonstrates.  But  upon  these  premises  he  bases  an  inference,  which  is, 
that  because  one  elected  for  a  full  term  cannot  take  his  seat  until  the 
beginning  of  the  school  year — one  who  is  elected  to  fill  a  vacancy  is  in 
the  same  situation.  If  the  act  of  1854,  sec.  7,  supra,  terminated  with 
the  word  othenvise"  this  would  be  true.  But  when  it  makes  a  special 
provision,  and  that  direct  and  unmistakable,  it  cannot  be  implied  out  of 
existence.  A  sinde  illustration,  which  is  the  application  of  the  reducUo 
ad  dbsurdum  to  the  reasoning  of  the  learned  judge,  demonstrates  this. 
If  Mr.  Potts'  term  had  expir^  on  the  first  Monday  of  June,  1874,  and 
he  had  resigned  in  the  summer  of  1873,  it  cannot  be  doubted  that  a 
vacancy  would  have  been  created.  It  is  equally  clear  that  this  was  a 
vacancy  that  the  board  were  competent  to  fill.  But  if  it  were  such 
vacancy,  then  the  legal  rieht  of  the  people  to  elect — the  vacancy  having 
occurr^Kl  before  the  annual  election — ^is  equally  clear  under  statute.  But 
if  Judge  Conyngham  be  correct,  and  the  appointment  of  Mr.  Thomas 
continued  until  the  end  of  the  school  year,  the  person  elected  under  an 
election  ordered  by  statutory  authority,  could  never  take  his  seat  for 
the  term  to  which  he  was  lawfully  elected,  although  he  was  elected  to 
supply  a  vacancy  for  that  very  term.  This  would  oe  absurd.  To  order 
a  popular  election,  which  could  have  no  result,  would  be  as  profitable  as 
a  bull  against  the  comet;  and  it  cannot  be  supposed  that  the  L^slatnre 


was,  in  not  recognizing  a  statutory  mode  to  fill  a  vacancy,  which  deflected 
from  the  general  system. 


The  error  of  the  learned  judge 
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But  his  reasoning  upon  the  ground  of  public  policy  is  no  stronger 
than  this  construction  of  the  act  itself.  A  vacancy  occurring,  an  appoint- 
ment untU  the  anntuU  election  must  be  made  hj  the  board.  A  new  man 
is  thus  interjected,  as  it  were,  into  the  board — and  if  harmonious  action, 
based  upon  previous  knowledge  and  assent  of  and  to  official  acts,  is  the 
controlling  spirit  of  the  school  legislation,  then  the  learned  judge  should 
have  held  that  though  the  act  conferred  the  power  to  appoint,  it  was  a 
"  so  called  "  power,  the  exercise  of  which  was  prohibited  oj  implication. 
If  the  reasoning  be  good  to  destroy  the  limitations  upon  the  power,  it 
should  be  equalTj  efficient  to  annihilate  the  power  itself. 

The  theory  of  this  legislation  is  simply  this :  The  law  contemplates  a 
designated  number  of  persons  to  whose  judgment  the  interests  of  edu* 
cation  shall  be  locally  intrusted.  They  are  to  be  designated  by  the 
people  at  an  election.  If  after  such  desi^ation,  the  number  is  reduced 
oy  any  cause,  the  vacancy  shall  be  supplied  by  the  board,  for  the  reason 
that  there  is  no  other  convenient  mode — and  tine  law,  like  nature,  abhors 
a  vacuum ;  but  as  popular  government  and  popular  selection  are  involved 
in  the  theory  of  its  creation,  the  law  also  provides  that  the  appointee  of 
the  boaxd  shall  enjoy  official  existence  only  to  that  time  when  the  popular 
will  is  expressed  by  a  vote  designating  a  person  to  supply  the  vacancy 
thus  temporarily  filled  by  the  statutory  power  vested  m  the  board. 
This  is  a  harmonious  construction  of  the  entire  act  It  involves  no  conflict, 
and  no  part  of  the  act  is  rejected.  The  rule  of  interpretation  older  than 
Blackstone  is,  that  statutes  are  to  be  so  construed  that  the  whole  shall  be 
made  to  live,  rather  than  that  any  part  should  perish.  Adopting  this 
rule,  we  are  compelled  to  reject  the  conclusions  presented  by  Judse 
Conyn^ham ;  and  we  think  the  reasoning  here  demonstrates,  that  the 
learned  judge  was  in  error  in  ruling  as  he  did. 

That  the  ballots  did  not  designate  the  term  for  which  the  relator  was 
elected  is  immaterial.  The  second  section  of  the  act  of  April  11, 1842, 
Purd.  pi.  27,  disposes  of  any  difficulty  upon  that  score. 

This  opinion  misht  readily  be  stren^hened  by  an  analysis  of  this 
section ;  but  enough  has  been  said  to  justify  the  conclusion  which  we 
now  announce,  which  is,  that  Mr.  Thomas'  official  life,  created  by  the 
action  of  the  board,  terminated  upon  the  election  of  the  relator.  Dr. 
Acker ;  and  that  Dr.  Acker  is  entitled  to  the  seat  now  unlawfully  filled 
by  Mr.  Thomas. 

And  now,  February  9, 1874,  Judgment  in  favor  of  the  relator. 

J.  R.  Hunneker  and  B.  Martley  Bayer,  Esqs.,  for  relator. 

B.  E,  dam,  Esq.,  fi>r  respondent. 


Digitized  by  Google 


604 


PHILADELPHIA  EBPOETB. 


Court  of  (([ominon  JUeoa  of  Bd^ttQlkiU  (SotmtQ. 

[Leg.  Int,  Vol.  31,  p.  78.] 

The  Philadelphia  A  Beading  Railroad  Company  vs.  Lawbence, 
Mebkle  &  Co.  et  al 

The  right  of  eminent  domain  in  the  State  oannot  be  reftricted  ezetpt  as  proTided  bj 
the  constitution,  delegated  bv  the  inherent  power  of  the  people.  It  is  an  infringe- 
ment of  that  histrument  to  allow  private  property  to  be  taken  fhr  private  use.  This 
can  only  be  done  for  public  pnrposes^  and  paying  or  securing  the  payment  thereoC 
The  10th  section  of  Article  IX.  is  a  disabling^  not  aa  enabling,  clause. 

When  a  railroad  takes  private  property  for  public  use  under  the  act  of  February,  1849, 
and  its  supplement,  tnev  are  bound  to  follow  the  provisions  of  the  law  strictly.  Any 
departure  will  render  tnem  trespassers. 

Ailer  entry  and  payment  of  damages  or  seeuriiuf  the  ^^«t  the  right  of  way  oyer  the 
land  vests  iu  the  company.  After  filing  of  the  Dona,  the  owner  can  recover 
danuiges  only. 

An  owner  witnln  the  purview  of  the  act  is  one  who  has  some  interest  in  the  land  at 
the  time  the  injury  was  done.  One  who  has  acquired  an  interest  therein,  either  in 
fee  or  as  tenant  for  years,  or  as  lessee  after  the  ii\}ury  has  been  committed,  la  entitled 
to  no  damages. 

If  there  be  errors  in  the  view  or  any  part  of  ^e  prooeedSsgs,  the  remedy  is  to 
file  exceptions  in  court,  and  if  not  sustained,  to  certiorari  the  proceedings.  When, 
however,  an  appeal  is  taken  within  the  thirty  davs  allowed  by  law  to  the  report  of 
the  viewers,  all  irregularities  are  waived,  and  all  the  requirements  of  the  statute  are 
presumed  to  have  been  done. 

Wncn  a  party  having  knowledge  of  the  possession  and  use  of  the  land  b^  a  railroad 
company,  after wardis  takes  a  lease  of  the  coal  beneath,  he  cannot  require  the  com* 
pany  to  remove  the  track,  and  his  only  remedy,  if  he  has  any,  must  be  under  the 
statute  for  damages. 

,  In  equity.   lojuuction.    Ojpinion  delivered  Deeember  22, 1873,  by 

Walker,  J. — This  is  a  bill  in  eauity  presented  to  the  court,  praying 
for  equitable  relief  to  restrain  the  defendants  by  writ  of  special  injunc- 
tion, preliminary  until  hearing,  and  perpetually  thereafter,  from  mming 
and  removing  any  coal  below  the  surface  of  the  ground  over  which  the 
inclined  plane,  known  as  Mahanoy  Plane,  passes. 

Upon  filing  bond  the  writ  issued,  an  answer  was  put  in  by  Lawrence, 
Merkle  Sl  Co.  ( lessees  of  the  land  ),  but  none  on  part  of  the  owners  of  the 
land.  Depositions  were  taken,  and  the  oase  was  ably  argued  by  counsel 
on  a  final  hearing. 

The  bill  sets  forth  that  the  Mahanoy  and  Broad  Mountain  Railroad 
Company  was  chartered  under  the  provbions  of  the  act  of  assembly  of 
19th  of  February,  1849,  and  that  about  the  year  1860,  the  s:ud  railroad 
was  completed,  including  the'inclined  plane,  from  the  top  of  the  mountain 
to  Frackville,  2,800  feet  down  the  slope  of  the  mountain ;  that  the  plane 
was  constructed  at  a  great  expense,  is  in  constant  use,  and  is  the  main 
outlet  of  coal  in  the  Mahanoy  valley,  and  that  millions  of  tons  of 
coal  pass  over  it  every  year ;  that  the  said  railroad  company  acquired 
the  title  to  the  right  of  way  over  the  land,  under  proceedings  in  court 
and  by  release  from  John  Gilbert,  and  the  other  landowners  on  2d  of 
November,  1868 ;  that  by  virtue  of  certain  acts  of  assembly  set  out  in 
the  bill,  this  railroad  was  consolidated  and  vested  in  the  Philadelphia 
and  Reading  Railroad  Company ;  that  the  respondents,  subsequent  to 
the  entry  of  the  Mahanoy  and  Broad  Mountain  Railroad  Company  upon 
the  land,  became  the  lessees  of  the  right  to  mine  coal  in  said  land ;  that 
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they  (the  respondents)  are  now  about  mining  and  removing  the  coal 
immediately  under  the  plane,  and  that  the  plaintiffi  have  notified  the 
respondents  not  to  prooeed,  and  to  which  notice  the  said  respondents 
have  paid  no  attention. 

The  record  shows  that  upon  petition  of  the  Mahanoy  and  Broad 
Mountain  Railroad  Company,  presented  on  17th  of  November,  1862,  to 
December  Tjrm,  1862,  Nr.  291,  setting  forth  among  other  things,  that  the 
company  were  unable  to  agree  with  the  owners  of  the  land  ai>out  to  be 
taken  and  occupied  by  the  railroad,  the  Court  of  Common  Pleas  of 
Schuylkill  county  appointed  viewers  to  assess  the  damages  as  required 
by  the  act  of  assembly ;  that  the  said  viewers  made  report  on  3d  of 
February,  1863,  which  was  referred  back,  and  a  revised  report  was 
afterwards  made  and  filed.  From  this  second  report  the  owners  of  the 
land  appealed  to  the  oouit,  and  on  same  day  filed  their  recognisance. 

On  2d  of  November,  1868,  the  company  paid  $570  to  the  owners, 
and  took  a  release  from  them,  which  was  recorded  on  16th  of  January, 
1869,  and  an  agreement  was  filed  by  order  of  court,  on  same  day,  signed 
by  the  parties  to  the  suit,  discontinuing  it 

On  1st  of  January,  1868,  the  owners  leased  the  right  to  mine  coal  in 
this  land  (over  which  the  plftue  passes)  to  Lawrence,  Merkle  &  Co.,  the 
respondents.  The  plaintiffs  claim  this  easement  by  right  of  eminent 
domain  delegated  to  them  by  the  State  by  virtue  of  the  provisions  of  the 
act  of  assembly  of  19th  of  February,  1849,  termed  the  general  railroad 
act,  and  its  supplement  of  9th  of  April,  1856,  and  they  contend  that 
the  removal  of  the  coal  beneath  the  surface  will  destroy  the  inclined 
plane  and  forever  deprive  them  of  the  right  of  way  over  the  land ;  that 
this  being  the  great  thorouffhiare  for  the  transportation  of  coal  from  the 
Mahanoy  valley,  the  pubnc  interests  imperatively  demand  that  this 
avenue  shall  be  left  open,  free  from  penl  and  detention.  Lawrence, 
Merkle  &  Co.,  the  respondents,  in  their  answer  admit  most  of  the 
material  averments  of  the  bill,  but  claim  that  they  have  an  interest  in 
the  land  as  lessees  from  John  Gilbert  and  the  other  owners,  by  agreement 
dated  1st  of  January,  1868,  by  which  they  have  the  privily  to  mine 
all  the  coal  breath  th^  plane,  and  for  which  they  nave  received  no 
compensation ;  that  as  to  them,  they  say  the  plaintifis  are  trespassers, 
and  have  no  right  to  invoke  the  aid  of  a  court  of  equity  to  restrain 
them  from  the  enjoyment  of  their  1^1  rights  under  the  lease. 

The  rigl  t  of  emiuert  domain  is  one  of  the  attributes  of  the  sovereignty 
of  the  Stati*,  invaluable  to  the  Commonwealth,  and  cannot  in  any  way 
be  restricted,  exoept  as  provided  by  the  10th  section  of  Article  IX.  of 
the  constitution,  which  provides,  that  no  man* a  property  shall  be  taken 
or  applied  to  public  use,  vrithoiU  the  consent  of  his  representatives  and 
without  just  compensation  being  made.  This  is  a  limitation  upon  the 
right  of  eminent  domain:  Oilman  vs.  Sheboygan,  2  Bl.  510;  and  is 
decided  to  be  a  disabling,  not  an  enabling  clause :  Harvey  vs.  Thomas, 
10  Watts,  66. 

It  is  also  further  provided  by  the  4th  section  of  Article  VII.  that  **  the 
Lepslature  shall  not  invest  any  corporate  body  or  individual  with  the 
prwiUge  of  taking  private  property  for  public  use,  uithout  remdHng  such 
corporation  or  individual  to  make  compensation  to  the  owner  of  said  prop- 
erty ^  or  give  adequate  security  therefor,  before  such  property  shall  be 
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iaken,'^  The  distinction  being,  that  when  the  State  exercises  the  power 
of  eminent  domain,  it  must  provide  the  means  of  payment  before  taking 
the  property,  but  a  corporation  must  pay  or  seeure  tts  price:  McCUnUm 
vs.  Pittsburgh  &  FoH  Wayne  Railroad  Company,  16  P.  F.  8.  404.  And 
when  a  corporation  takes  land,  the  owner  has  a  right  to  trial  by  jury, 
which  he  has  not,  when  the  State  takes  it  by  right  of  eminent  domain : 
The  Pennsylvania  Railroad  Company  vs.  Oer.  Lutheran  Cong.,  3  P.  F. 
Smith,  445.  And  the  State  has  the  right  to  six  per  cent  of  all  land  by 
express  reservation :  Commonwealth  vs.  Fisher,  1  ra.  Bep.  462. 

While  the  State  may  delegate  her  right  of  eminent  domain  to  a  cor- 
poration or  individual  {Brown  vs.  Corey  et  al,,  7  Wr.  504),  it  can  onlv 
be  exercised  for  public  purposes  intended  to  benefit  the  public :  LanceB 
Appeal,  5  P.  F.  S.  16.  For  the  right  of  property  in  every  well-regulated 
communitv  is  subservient  to  the  general  welfare.  It  may  be  exercised 
not  only  for  the  public  safely,  but  also  for  the  interest  or  even  tx>nve- 
nience  of  the  State  or  its  inhabitants.  It  does  not  authorize  the  govern- 
ment to  take  the  property  of  one  citizen  and  transfer  it  to  another 
where  the  public  is  not  interested  in  the  transfer.  Such  an  arbitrary 
exercise  of  power  would  be  an  infringement  of  the  constitution,  as  not 
bding  within  the  power  delegated  by  the  people  to  the  L^islature: 
Piu3>urgh  vs.  SeoU,  1  Barr,  314. 

The  act  of  19th  February,  1849  (Pur.  Dig.  1219,  PI.  35),  provides 
"that  before  a  company  shall  enter  upon  or  take  possession  of  any  lands 
or  materials,  they  shall  make  ample  compensation  to  the  ou:ner  or  owners 
thereof,  or  tender  adequate  security  therefor." 

It  should  be  borne  in  mind  that  the  right  of  a  railroad  company  is 
only  to  occupy  the  landt  and  is  an  easement,  not  an  interest  in  the  land: 
Western  RaUroad  Company  vs.  Johnston,  9  P.  F.  Smith,  290 ;  Big  Moun- 
tain Improvement  Chmpany  Appeal,  4  P.  F.  Smith,  c61,  and  cases  cited. 
And  the  owner  is  bound  to  leave  proper  supports  so  as  not  to  impair 
the  surface :  Hirris  vs.  Ryding,  5  M.  &  W.  60 ;  Jones  vs.  Wagner,  16  P. 
F.  Smith,  429;  Rogers  on  Mines,  200,  201,459,  460;  Washburn  on 
Ea3em3nts,  *478,  479.  Were  Lawrence,  Merkle  &  Co.  (the  lessees) 
owners  of  the  land  on  1st  January,  1868,  in  the  sense  of* the  statute? 

Tenants  for  years  are  owners  within  the  purview  of  this  act  (-AT.  Pa. 
Rxilroad  Company  vs.  Davis  and  Leeds,  2  C.  238).  And  a  person  hav- 
ing a  life-estate  is  entitled  to  compensation  (Borough  of  Harrisburg 
vs.  Crangle,  3  W.  &  8.  460 ;  Railroaa  vs.  Boyer,  1  Harris,  497) ;  so  is 
a  lessee  {Turnpike  Road  vs.  Brosi,  10  Harris,  29);  and  the  license  of 
the  owner  would  not  affect  the  tenant's  interest  {Brown  vs.  Poujell,  1 
Casey,  229). 

The  respondents  under  these  decisions  would,  without  doubt,  be  en- 
titled to  compensation,  if  they  had  any  interest  in  the  land  at  the  time 
it  was  taken  by  the  company.  They  contend  that  as  their  rights  became 
vested  in  January,  1868,  the  subsequent  release  of  the  owners  in  Novem- 
ber following  could  not  affect  them.  To  ascertain  this,  it  is  essential  to 
determine  the  time  when  the  right  to  the  land  vested  in  the  company, 
and  the  right  to  compensation  passed  to  the  owners — for  only  those  who 
were  owners  at  that  time  (to  wit,  the  time  when  the  right  of  way  vested  in 
the  company)  are  entitled  to  damage,  not  subsequent  owners  by  purchase 
or  otherwise. 
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Did  the  right  of  way  vest  in  the  company  before  the  appeal  was 
taken  in  March,  1863,  or  when  the  release  was  executed  in  November, 
1868? 

The  company  can  only  take  the  land  by  paying  for  it  or  securing  the 
payment  Before  this  is  done  the  land  belong  to  the  owner.  He  may 
oring  his  action  of  eiectment  for  it:  McClxnUm  vs.  Pittsbvrgh,  Fort 
Wayne  &  Chicago  Railroad  Gompany,  16  P.  F.  Smith,  404.  Or  he  may 
sue  the  company  as  trespassers,  for  every  act  of  theirs  is  tortious:  Western 
Railroad  Company  vs.  Johnston,  9  P.  F.  Smith,  290.  Or  they  may  be 
enjoined  before  compensation  is  made :  Jarden  vs.  P.  W.  &  B,  Railroad 
Company,  3  Whart  502 ;  MasBon's  Appwly  20  P.  F.  Smith,  30.  For 
they  are  bound  to  proceed  as  the  act  prescribes :  Brown  vs.  Powell,  1 
Casey,  229.  ''And  as  the  exercise  of  eminent  domain  is  in  derocration 
of  private  right,  the  authority  must  be  strictly  construed.  What  is 
not  granted  is  not  to  he  exercised:'*  Dwarris  on  Statutes,  760 ;  Allegheny 
vs.  Ohio  &  Pa.  Railroad  Company,  2  C.  355 ;  Lancets  Appeal,  5  P.  F. 
Smith,  16 ;  Vanhom  vs.  Dorranee,  2  D.  310.  Public  grants  to  corporate 
bodies  must  be  construed  strictly :  Packer  vs.  Sunbury  &  Erie  Railroad 
Company,  7  Harris,  211.  If  there  be  any  irregularities  in  the  proceed- 
ings of  the  viewers,  or  errors  in  the  record,  the  owner  may  file  excep- 
tions in  court,  and  if  dissatisfied,  he  still  has  his  remedy  by  cerUorari  m 
the  Supreme  Ct)urt:  HalTs  Appeal,  6  P.  F.  Smith,  238;  Reitenbaugh 
vs.  Chester  Valley  Railroad  Company,  9  Harris,  100.  He  may  do  all 
this  and  yet  retain  the  full  title  to  the  land.  After  filine  of  the  report 
of  vieweni,  aud  within  thirty  days,  if  the  amount  awarded  him  be  insuf- 
ficient, he  may  appeal  and  have  a  trial  by  jury. 

There  is  no  formal  transfer  required  of  the  right  to  occupy  the  land. 
This  right  by  operation  of  law  eo  instanti  vests  in  the  company,  after 
entry  and  payment  of  damages,  or  filing  the  bond  for  those  interested 
as  provided  by  the  act.  After  an  appeal  is  taken  ever3rthing  previously 
re(^uired  is  presumed  to  have  been  done,  and  every  irregularity  is 
waived. 

The  owner  is  powerless  to  recover  the  land  again.  The  bond  filed 
under  the  act  is  the  security  for  the  damages,  and  the  damages  are  sub- 
stituted for  the  land,  and  this  security  is  for  damages  occasioned  as  well 
by  the  construction  as  the  location  of  the  road :  Wadhams  vs.  Lacka- 
wanna &  Bloonshura  Railroad  Company,  6  Wright,  303,  for  it  would 
be  inequitable  to  hold  that  an  owner  might  take  his  chances  for 
damages  before  a  jury,  and  failing  to  recover  the  figure  he  placed 
upon  them,  turn  around  and  claim  the  land,  and  treat  the  company  as 
trespassers. 

Hence  it  has  been  ruled  that  when  a  party  intends  to  stand  on  irregu- 
larities in  the  record  of  initial  proceedings,  certiorari  is  the  remedy  to 
have  the  proceedings  set  aside  for  irregularities.  Appeal  waives  this: 
Delaware  Railroad  Company  vs.  Burson,  11  P.  F.  Smith,  379.  After 
appeal  the  maxim,  ^*  omnia  prcesumuntur  rite  esse  acta,"  is  not  only 
applicable  to  the  judgments  or  courts,  but  it  ordinarily  applies  to  matters 
of  form  and  order :  Church  vs.  Railroad,  9  Wr.  342.  Tne  taking  of  the 
appeal  therefore  admits  the  entry  of  the  company,  and  the  filing  of  the 
bond  with  approved  security,  and  by  these  acts  the  right  of  way  passes  to 
and  vests  in  the  company.   Compensation  being  made,  the  title  of  the 
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owDCT  will  be  vested  in  the  company:  MeClinim  vb.  Pittsburgh  A  Fart 
Wayne  Railroad  Company,  16  P.  F.  Smith,  404.  If  the  respondents  have 
any  interest  not  covered  by  the  bond,  their  right  exists  to  petition  for 
viewers.  They  must  exhaust  their  statutory  ren^y  before  they  can  other- 
wise act :  High  on  iDjunctions,  §  394 ;  MeKinney  vs.  Mon,  Navigation  Om- 
party,  2  Harris,  65 ;  Railroad  vs.  Boyer,  1  Harris,  600.  It  is  admitted  that 
the  respondents  had  no  interest  in  the  land  when  the  appeal  wais  entered. 
As  the  Dond  was  substituted  for  the  damages,  none  but  the  owners  at  that 
time  can  recover  upon  the  bond.  For  the  jury  are  to  v^ue  the  injury  to 
the  property  at  the  time  the  injury  was  sufferea :  Sehuylkill  Naviaation  vs. 
Thobum,  7  S.  &  R.  411.  If  the  very  next  day  the  owners  had  sold  the 
land  in  fee  simple,  it  is  certain  that  this  claim  for  damages  would  not 
pass  to  the  purchaser :  Zimmerman  vs.  Union  Canal,  1  W.  &  S.  346 ; 
Schuylkill  &  Susquehanna  Navigation  vs.  Decker,  2  W.  343.  Hence  a 
less  interest  (such  as  a  right  to  mine  coal  below  the  surface)  would  not 
pass.  Therefore  no  claim  for  damage  could  possibly  pass  to  the  lessees: 
Sibbald  &  Mannas  Appeal,  6  Harris,  249. 

The  evidence  shows  that  the  respondents  were  not  ignorant  of  the 
possession  of  the  land  by  the  company  many  years  before  they  leased, 
and  of  their  improvements  and  expNBuditures,  and  since  the  date  of  their 
lease  they  have  not  sought  their  statutory  remedy.  Oue  who  stands 
by  in  silence  and  sees  the  company  expend  their  money  in  improve- 
ments will  be  estopped  in  equity  from  regaining  possession  of  the  laud, 
and  his  only  remedy  will  be  for  damages  sustained :  Western  Railroad 
Company  vs.  Johnston,  9  P.  F.  Smith,  290 ;  Big  ML  Improvement  Com- 
pany Appeal,  4  P.  F.  Smith,  361 ;  High  on  Injunctions,  §  397;  Hentz 
vs.  Long  Island  Railroad  Company,  13  Barb.  646 ;  Erie  Railroad  Com- 
pany vs.  D,  L,  &  W.  Railroad  Company,  6  C.  E.  Green,  283 ;  Wash- 
burn on  Easements,  *63,  and  notes.  '^And  where  large  improvements 
have  been  erected,  considerations  of  public  policy,  as  well  as  the  recog- 
nized principles  of  justice  between  parties,  require  the  courts  to  hold 
that  in  such  cases  the  property  of  the  ovmer  cannot  be  reclaimed,  and 
there  only  remains  to  him  a  right  of  compensation.  Under  such  circum- 
stances his  omission  is  an  implied  assent,  for  he  who  will  not  speak  when 
he  should,  will  not  be  allowed  to  speak  when  he  umdd:*'  Goodin  vs.  Canal 
Company,  18  Ohio  St.  169,  per  Welch,  J.  If  this  coal  be  worked  out 
the  public  interest  must  seriously  suffer,  a  great  thoroughfare  be  broken 
up,  and  the  company's  vast  expenditures  be  rendered  valueless.  For 
these  reasons  the  spedal  injunction  was  properly  issued  and  should 
remain. 

Decree  accordingly. 

Oeorge  B,  De  Keim  and  James  Ellis,  Esqs.,  for  plaintiff. 
Charles  Brumm  and  Lin  Bartiiolamew,  Esqs.,  for  respondents. 


Digitized  by  Google 


CX)MMON  PLEAS,  SCHUYLKILL  COUNTY.  609 


[Leg.  Int.,  Vol.  81,  p.  141.] 

Bright  A  Co.  w.  The  Oakdale  Coal  and  Mining  Company. 

The  act  of  April  14, 1851.  authorising  J udKmeuts  to  be  taken  in  oertain  cases  where  no 
affidavit  or  defence  is  nled,  in  Schuylkill  county,  is  not  annulled  or  repealed  by  sec- 
tion 26  of  Article  V.  of  the  new  constitution. 

Where  it  was  intended  by  the  constitution  to  annul  or  abrogate  any  existing  law,  the 
intention  is  expressed  ih  unambiguous  language. 

Rule  to  show  cause  why  judgmeDt  taken  for  want  of  an  affidavit  of 
defence  should  not  be  set  aside,  etc. 
Opinion  delivered  March  23, 1874,  by 

Pershing,  P.  J. — A  special  act  of  assembly  for  the  county  of  Schuyl- 
kill, approved  April  14, 1851,  authorizes  the  taking  of  judgment  rn  certain 
cases  where  no  affidavit  of  defence  is  filed.  By  the  47th  rule  of  court, 
judgments  under  said  act  may  be  taken  on  any  motion-day  after  twenty 
days  from  the  return-day  of  the  writ.  Section  26,  Article  v.,  of  the  con- 
stitution, provides  that  ''all  laws  relating  to  courts  shall  be  general  and 
of  uniform  operation,  and  the  organization,  jurisdiction  and  powers  of  all 
courts  of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and  the 
force  and  efiect  of  the  process  and  judgments  of  said  courts,  shall  be 
uniform,''  etc 

It  is  contended  that  the  act  of  14th  of  April,  1851,  being  a  special 
law,  applicable  alone  to  Schuylkill  county,  is  annulled  or  repealed  by 
that  clause  of  the  recited  section,  which  requires  all  laws  relating  to 
courts  to  be  general,  and  of  uniform  operation ;  that  said  act  is  incon- 
sistent with  the  constitution,  and,  therefore,  not  kept  in  force  by  the 
second  section  of  the  schedule.  In  this  case,  and  another  recently 
before  us,  this  view  has  been  pressed  with  great  earnestness,  and  the 
power  of  the  court  to  eive  judgment  for  want  of  an  affidavit  of  defence, 
explicitly  denied.  We  are  thus  compelled  to  decide  the  question  of 
power  raised. 

Giving  the  words  in  this  section  their  natural  and  ordinary  meaning, 
which  is  a  cardinal  rule  of  interpretation,  there  is  nothing  which  indi- 
cates an  intention  to  repeal  the  laws  relating  to  courts  which  were  in 
existence  at  the  time  of  the  adoption  of  the  constitution.  We  think  it  is 
future  legislation  that  is  provided  for,  and  not  the  abrogation  of  past 
enactments  of  the  Legislature  on  this  subject  The  construction  insisted 
upon  by  those  who  deny  our  power  under  the  act  of  1851,  and  the  rule 
of  court  based  upon  it,  to  give  judgment  for  want  of  an  affidavit  of 
defence,  abrogates  in  every  judicial  district  throughout  the  State  such 
rules  as  are  not  general  and  of  uniform  operation,  and  this,  without  pro- 
viding any  way  of  ascertaining  what  rules  are  general,  and  of  uniform 
application  in  all  of  the  many  courts  of  the  State.  A  repeal  so  sweeping 
cannot  be  gathered  from  a  fair  interpretation  of  the  language  employed 
in  this  26th  section. 

Sir  Edward  Coke  declares  that  the  most  natural  and  genuine  method 
of  expounding  a  statute  is  by  examining  the  whole,  with  a  view  to  arrive 
at  the  true  intention  of  each  part.  An  examination  of  the  constitution 
shows  that  when  it  was  the  purpose  to  annul  or  abrogate  any  existing 
statute,  as  a  result  of  the  adoption  of  that  instrument,  the  intention  was 
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expressed  io  unambiguous  language.  Section  2  of  the  schedule 
"  aoolishes "  the  Court  of  Criminal*  Jurisdiction  for  the  couuties  of 
Schuylkill,  Dauphin  and  Lebanon.  By  section  21,  Article  III.,  ''Acts 
now  existing  are  avoided  "  which  limit  the  time  within  which  suits  may 
be  brought  against  corporations  for  injuries  to  persons  and  property ; 
and  by  section  22  of  the  same  article,  "Acts  now  existing  are  avoided  " 
authorizing  the  investment  of  trust  funds  in  the  bonds  or  stock  of  any 
private  corporation.  All  existing  charters  under  which  a  bona  fide 
organization  had  not  taken  place  at  the  date  of  the  adoption  of  the  con- 
stitution, were  made  of  "  no  validity  "  hj  section  1  of  Article  XVI. 
No  clause  avoiding,  or  making  of  no  validity,  existing  acts  can  be  found 
iu  section  26  of  Article  V.  If  the  effect  of  repealing  or  abrogating 
existing  statutes  is  given  to  this  section,  the  same  effect  must  be  given  to 
other  sections  where  similar  language  is  employed.  For  example,  sec- 
tion 1,  Article  IX.,  provides  that  "all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects,  .  .  .  and  shall  be  levied  and  collected  under  gen- 
eral laws,"  etc.  Can  it  be  claimed  that  this,  ipso  facto,  repeals  the  tax 
laws  existing  at  the  time  the  constitution  was  ratified  by  the  people? 

When  the  inquiry  is  directed  to  ascertain  the  purpose  sought  to  be 
accomplished  by  a  particular  provision,  it  may  be  proper  to  examine  the 
proceedings  of  the  convention  which  framed  the  instrument :  Cooley's 
Constitutional  Limitations,  p.  *66.  In  the  sixth  volume  of  tlie  Debates 
of  the  Convention,  page  507,  et  eeq.,  will  be  found  the  discussions  on  sec- 
tion 26  of  Article  V.  The  section,  as  reported  from  the  c<  mmittee,  was 
as  follows :  "AH  laws  relating  to  courts  shall  be  general,  and  uf  uniform 
operation,  and  the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or  grade,  so  far  as  regulated  by 
Jaw,  and  the  force  and  effect  of  the  process,  judgment  and  decision  of 
such  courts  shall  be  uniform." 

It  is  a  fact  of  some  weight  that  the  convention  amended  the  section  by 
^striking  out  the  words  "  proceedings  and  practice.*'  It  was  shown  that 
the  systems  of  practice  in  different  portions  of  the  State  \\ere  so  various 
that  the  adoption  of  the  section  as  reported  might  cause  niuth  embar- 
rassment. The  chairman  of  the  judiciary  committee  (Mr.  Armstrong) 
said,  "This  section,  if  adopted,  would  not  apply  to  laws  as  ihty  at  pres- 
ent exist,  but  onl^  as  to  future  legislation,  and  with  the  i.niendment 
su|^ested"  (striking  out  the  words  "proceeding  and  practice")  "I 
thmk  it  a  section  of  very  great  importance."  These  proceedings  show 
that  it  was  intended  and  understood  by  the  convention  that  the  26th 
section  of  Article  V.  should  have  a  prospective  operation,  and  that  the 
general  and  uniform  laws  relating  to  the  courts  commanded  by  it  were 
to  be  the  work  of  the  Legislature  in  the  future. 

A  constitution  shall  operate  prospectively  only,  unless  the  words 
employed  show  a  clear  intention  that  it  shall  have  a  retrospective  efiect: 
Cooley's  Constitutional  Limitations,  '*'62.  Tlie  same  rule  applies  to  stat- 
utes: Ibid.  Statutes  are  always  construed  as  prospective,  unless  courts 
are  constrained  to  the  contrary  by  the  rigor  of  the  phra8eoh>gy :  Price 
vs.  Mott,  2  P.  F.  S.  816,  per  Woodward,  C.  J.  The  7th  section  of 
Article  III.  and  the  26th  section  of  Article  V.  relate  to  the  same 
subject,  and  can  properly  be  read  together,  and  when  so  read,  the  pro- 
-spective  character  ox  these  constitutional  provisions  will  be  very  appa- 
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rent :  Article  III.,  sectioii  7.  The  general  assembly  shall  not  pass  any 
local  or  special  law  .  .  .  regulating  the  practice  or  jurisdiction  of,  or 
changing  the  rules  of  evidence  in  any  judicial  proceeding  or  inquiry 
before  courts,"  etc.,  but  Article  V.,  section  26 :  ''AH  laws  relating  to 
c<iurts  shall  be  general,  and  of  uniform  operation." 

If  this  mode  of  reaching  a  decision  is  not  satisfiftctory,  we  have  the 
assistance  of  judicial  investigation.  In  examining  the  question  in  this 
case,  we  have  found  a  case  which  fairly  rules  it  In  ^2^er  vs.  StaUf 
10  Ohio,  N.  8.,  588,  a  question  arose  under  the  provision  of  the  Con- 
stitution of  the  State  of  Ohio,  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  State."  Another  clause 
provided  that  all  laws  then  in  force,  not  inconsistent  with  the  constitution, 
should  continue  in  force  until  amended  or  repealed.  This  clause  is  almost 
identical  in  language  with  the  2d  section  of  the  schedule  of  the  consti- 
tution recently  adopted  in  this  State.  Allbyer  was  convicted  and  sen- 
tenced to  imprisonment  under  a  crimes  act  previously  in  force,  appli- 
cable to  Hamilton  county  only,  and  the  question  was,  whether  that  act 
was  not  inconsistent  with  the  provision  above  quoted,  and,  therefore, 
repealed  by  it.  The  court  held  that  the  provision  quoted  evidently  had 
regard  to  future  and  not  to  past  legislation,  and,  therefore,  was  not 
repealed.  It  is  said  a  similar  decision  was  made  in  SUUe  vs.  Barbee,  3 
Indiana,  258.  It  seems  to  us  that  both  reason  and  authority  are  against 
the  position  taken  by  the  counsel  for  defendant 

The  rule  granted  in  this  case  to  show  cause  why  the  judgment  taken 
against  the  defendant  for  want  of  an  affidavit  of  defence  should  not  bo 
pet  aside  upon  the  ground,  that  the  power  of  the  court  to  give  judgment 
for  want  of  such  affidavit  under  the  act  of  April  14, 1851,  is  taken  away 
by  section  26,  of  Article  V.,  of  the  constitution,  is  discharged. 

^  [Leg.  Int,  Vol.  31,  p.  206.] 

Shomo  v$.  Zeigler. 

A.  verdict  of  a  jury  will  not  be  set  aside  for  the  miscondact  of  a  Juror  in  conversing 
about  the  cause  on  trial  with  a  witness  before  or  during  the  trial,  when  no  improper 
influence  or  bias  is  shown,  unless  such  misconduct  was  caused  by  a  party  to  the  suit, 
or  his  agent,  or  by  his  representations,  and  proof  of  the  bias  must  be  clear  and 
manifest. 

The  general  rule  in  Pennsylvania  is,  that  all  papers  giyen  In  evidence  in  the  trial  of 
the  cause,  except  deposition,  are  to  be  sent  out  with  the  jury. 

A  certified  record  of  bankruptcy  offered  in  evidence  during  the  trial,  through  which 
the  plaintiff'  claims  the  land,  may  be  sent  out  with  the  jury,  even  though  there  are 
depositions  attached  to  the  nroceedings  relative  to  the  bankmptcy,  but  Immaterial 
to  the  controversy.  Such  aepositions  stand  on  a  different  footing  from  ordinary 
depositions,  for  the  record  cannot  be  cut  up  and  mutilated. 

It  is  the  duty  of  counsel  to  object  to  papers  before  they  are  admitted  to  the  Jury-room. 

Rule  to  show  cause  why  a  new  trial  should  not  be  granted.  Opinion 
delivered  AprU  13,  1874,  by 

Walker,  J. — There  are  four  reasons  assigned  for  a  new  trial,  viz. : 

1.  The  verdict  was  against  the  law  and  the  evidence. 

2.  The  court  erred  in  its  construction  of  the  agreement  of  the  26th 
February,  1863. 

3.  The  jury  were  improperly  interfered  with. 

4.  That  papers  were  sent  out  with  the  jury  that  were  not  in  evidence^ 
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to  wit,  the  entire  record  in  bankruptcj,  including  depositions  that  had 
been  previously  refused  the  defendant  to  use. 

As  to  the  first  reason  :  There  were  disputed  facts  in  this  ease,  such  as 
the  defendaut's  possession,  the  wife's  title,  and  other  facts,  which  were 
T>roperly  submitted,  and  which  the  jury  found  :  Crass  vs.  Carey,  25  IlL 
'>G2.    We  see  nothing  in  thb  for  disturbing  the  verdict. 

2.  The  construction  we  put  upon  the  agreement  referred  to,  was  that 
it  w  va  au  exchange  of  properties,  and  amounted  to  a  sale.  Bj  the  terms 
ut'  the  agreement  after  performance  of  the  covenants,  and  possession 
taken,  the  equitable  or  beneficial  title  passed  to  Zeigler,  and  through  him 
by  the  assignee's  sale  to  the  purchaser,  even  though  the  l^^l  title 
remained  in  Turner,  and  upon  h'ls  death  hb  interest  under  the  agree- 
ment would  descend  to  hb  heirs  as  money,  if  any  part  of  the  consid- 
eration remained  unpaid,  and  not  as  land.  After  the  execution  of  the 
agreement.  Turner  held  the  legal  title  to  the  premises  as  trustee  for 
&igler:  Oarrard  vs.  Lantz,  2  Jones,  194;  Morgan  vs.  Scott,  2  C.  51 ; 
SefMck  vs.  Bankes,  1  L^.  Chron.  218.  We  think  thb  b  correct.  Thb 
point  has  not  been  pressed  by  counsel  for  the  defence. 

The  third  reason  is  improper  interference  with  the  jury. 

The  court  may  set  aside  the  verdict  of  a  jury  for  misconduct,  and 
where  it  b  prejudicial  to  the  losing  party,  vnli  do  so.  But  the  granting 
of  a  new  trial,  like  the  granting  of  a  continuance,  or  taking  off  of  a 
default  or  opening  a  judgment,  rests  in  the  sound  dbcretion  of  the  court : 
2  Graham  &  Waterman  on  New  Trials,  43  to  50  ;  Oray  vs.  Bridge,  11 
Pick,  189. 

In  the  present  case,  the  testimony  of  one  of  the  jurors  b,  that  after 
the  cause  had  been  closed,  and  before  the  charge  of  the  court,  he  met 
William  J.  Smith,  one  of  the  plaintifi*'s  witnesses,  in  the  basement  of 
the  Mortimer  House,  and  there  had  a  conversation  with  him  relative  to 
the  case  on  trial.  The  juror  says  that  he  don't  recollect  all  that  Smith 
said,  but  what  he  does  recollect  b,  that  the  witness  said  he  had  lost  a 
great  deal  of  money  by  the  operation,  speaking  of  the  long  case.  He 
afterwards  testifies,  on  cross-examination,  that  Smith  was  complaining 
about  the  length  of  time  he  was  kept  away  from  his  home.  This  is  all 
that  he  can  recollect.  The  juror  admits  that  he  commenced  the  conver- 
sation with  Smith,  and  yet  he  says  that  he  did  not  wish  to  talk  with  any 
one  about  the  case.  In  another  place  he  sa3r8  he  dties  not  recollect  what 
was  said  about  the  cause.  Th-;  ror's  evidence  is  unsatisfactory,  con- 
fused, and  conflicting.  Hb  coiK.act  is  open  to  censure,  and  must  be 
condemned.  The  practice  of  jurors  talking  about  causes  which  they 
may  be  called  to  determine,  is  not  only  highly  reprehensible,  but  con- 
temptuous, and  subject  to  admonition.  Jurymen  should  be  omniexeep- 
tione  majores^  and,  as  the  Supreme  Court  say,  their  minds  should  be  a* 
white  pmper  "  with  reference  to  the  cause  they  are  trying.  But  when  a 
verdict  b  sought  to  be  set  aside,  it  must  be  on  other  ground  ;  their  mis- 
conduct is  not,  in  itself,  a  sufficient  reason  for  a  new  trial,  unless  ocf-a 
sioned  by  the  prevailing  party,  or  some  one  on  hb  behalf,  or  by  hi^ 
arrangement  (Pettibone  vs.  Philips,  13  Conn.  445,)  or  there  must  be  some 
bias  or  prejudice  created,  and  the  evidence  of  it  should  be  ftiU  an<i 
clear:  St(me  vs.  The  StaU,  4  Humph.  27;  Mullen  vs.  Cotirea,  41  Mis?. 
291. 
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In  McOausland  vs.  McOausland,  1  YeateB,  372,  the  court  held,  that 
where  a  juror  betted  on  both  sides  of  the  case,  and  declared  previously 
his  opinion  in  iavor  of  the  plaintiff,  though  his  conduct  was  highly  cen- 
surable, no  bias  was  shown,  and  the  expression  of  opinion  was  a  subject 
of  challenge,  and  a  new  trial  was  refused :  see,  also,  McOorkle  v&  Binns, 
5  Bin.  340. 

In  Blaine  vs.  Chambers,  1  S.  A;  R.  169,  it  is  held,  that  it  is  gross  mis- 
conduct for  any  person  to  speak  to  a  juror,  or  for  a  juror  to  permit 
conversation  concerning  the  cause  after  he  is  summoned  and  oefore 
verdict.  There  the  brother-in-law  of  the  lessor  of  plaintiff'  conversed 
with  one  of  the  jurors  concerning  the  cause,  before  and  after  he  was 
sworn.  It  was  contended  that  the  plaintiff  was  guilty  of  no  misbehavior, 
and  should  not  be  a£^ted  by  the  misconduct  of  another,  and  that  the 
court  will  not  grant  a  new  trial,  exeepijor  the  mMehavior  of  a  party: 
Orovenor  vs.  Fenwiok,  7  Mod.  156;  Cfeorge  vs.  Pierce,  7  Mcid.  31. 
Judge  Yeates  held  "  that  the  person  who  attempted  to  labor  the  jury 
merited  the  most  severe  punishment,  as  such  conduct  poisons  the  first  source 
of  justice,"  But,  as  the  verdict  was  conformable  to  the  justice  of  the 
case,  a  new  trial  was  denied. 

In  Ritchie  vs.  Holbrooke,  7  8.  A  K  458,  a  verdict  was  set  aside  for 
improper  conduct  of  the  plaintiff  with  the  foreman  of  the  jury,  for  in 
such  case  the  court  will  not  stop  to  inquire  whether  the  juror  was 
influenced  or  not  See,  also,  Fenten  vs.  Den,  4  Harr.  76;  and  in 
Cowperthw%it  vs.  Jones,  2  Dallas,  56,  the  court  say  when  the  conversation 


and  manifest  ti^tutice  is  done.  So  a  verdict  will  not  be  set  aside  for  a 
juror*8  misconduct,  unless  it  is  prejudicial  tc»  one  or  the  other  of  the 
parties:  Crane  vs.  S:iyre,  1  Halsted  (N.  J.)  110:  Harrison  vs.  Price,  22 
ind.  165.  It  furnishes  no  legal  ground  for  disturbing  a  verdict  that  one  ' 
of  the  jury  has  been  tampered  with,  unless  tlieact  complained  of  be  done 
by  one  of  the  parties  or  his  agent,  or  by  his  consent  and  management : 
Bishop  vs.  Wiuiamson,  2  Fairfield  (Me.),  495.  Verdicts  ought  not  to  be 
set  a^ide  on  account  of  loose  expressions  of  one,  or  even  of  a  few  of  the 
jury  thfvown  out  casually  and  without  being  fully  understood  and 
explained :  Lamb  vs.  Saltus,  3  Brevard,  130 ;  Stewart  vs.  Small,  5  Mo. 
525;  People  vs.  Boggs,  20  Cal.  432;  Hudson  vs.  State,  9  Yerger,  408; 
Shea  vs.  Lawrence,  1  Allen,  167;  White  vs.  Wood,  8  Cushing,  413; 
Wiggin  vs.  Coffin,  3  Story,  1.  The  weight  of  authorities  is  as  stated, 
but  there  are  some  decisions  against  this  view.  See  Durfee  vs.  Eifcland, 
8  Barb.  Sup.  Ct.  46.  Where  the  jurors  talked  with  bystanders,  before 
rendering  their  verdict  about  the  cause ;  that  it  was  a  lengthy  suit,  an 
expensive  litigation,  and  about  the  value  of  the  land,  it  was  held  mis- 
conduct on  the  part  of  the  jurors,  but  not  of  a  nature  to  set  aside  the 
verdict :  Hager  vs.  Hager,  38  Barbour,  92,  and  authorities  cited  by  the 
court  Where  a  juryman  said  to  a  witness  of  the  plaintiff  that  they 
would  throw  the  costs  upon  the  defendant,  of  course,"  and  the  witness 
said,  "  they  could,  of  course,**  and  the  verdict  was  for  the  plaintiff,  on 
motion  for  a  new  trial  it  was  held,  that  although  such  conduct  was  a 
violation  of  the  juror's  public  duty,  yet  it  showed  no  bias  orprejudice, 
and  was  not  sufficient  to  grant  a  new  trial :  Mcllvaine  vs.  Wilkins,  12 
N.  H.  474;  PeOibone  vs.  Phelps,  13  Conn.  445.   Though  the  rule  is  the 
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same  in  civil  and  criminal  trials  (2  Graham  and  Waterman  on  Kew 
Trids,  416),  jet  more  leniency  is  exercised  in  the  latter.  Bee  also  Staie 
vs.  Andrews,  29  Conn.  100 ;  2  Graham  &  Waterman  on  New  Triak, 
480  to  491.  As  the  conversation  of  the  juror  was  not  with  the  plaintiff, 
.but  with  the  witness,  and  as  it  is  admitted  hj  the  counsel  for  the  ddence 
that  it  produced  no  improper  influence,  it  furnishes  no  cause  for  setting 
aside  the  verdict,  under  the  authorities  just  cited. 

4.  Was  there  error,  of  which  the  defendant  can  complain,  in  allowing 
the  record  in  bankruptcy  to  go  out  with  the  jury  containing  some 
depositions  relative  to  the  baUKruptcy,  and  which  the  defendant  had 
unsuccessfully  endeavored  to  get  before  the  jury? 

The  whole  record  was  ofTer^  and  recrived  in  evidence  to  establish  the 
bankruptcy  of  £.  W.  Zeigler,  through  whom  the  plaintiff  claimed  by 
deed  from  his  assignee.   This  was  al^olutely  necessary  for  his  case. 

On  a  former  trial  of  this  very  cause,  only  a  portion  of  the  record  was 
offered  in  evidence,  and  because  it  was  not  certified  as  full  and  entire,  it 
was  ruled  out  at  the  instance  of  the  defendant,  and  the  plaintiff  sufiered 
a  nonsuit.  Now  it  is  full  and  entire,  and  the  objection  is,  that  it  con- 
tains foreign  matter,  improper  for  the  jur^  to  take  out  with  them.  The 
record  could  not  be  divided  without  mutilating  it,  and  entirely  destrov- 
ing  its  validity.  There  was  no  prayer  b^  the  defendant  to  expunge  the 
foreign  matter,  and  if  there  had  been  it  is  doubtful  whether  the  court 
could  cut  up  the  record,  and  send  out  only  a  part  It  must  be  the  whole 
record  or  none.  If  we  were  to  disturb  the  verdict  for  that  reason, 
now,  our  rulings  would  not  only  be  inconsistent  but  haphazard.  This 
is  our  reason  why  the  whole  record  is  evidence.  Now  for  the  authori- 
ties: The  rule  in  Pennsylvania  is,  that  all  papers  given  in  evidence 
during  the  trial  of  the  cause,  exe^  depogUiotiS,  are  to  be  sent  out  with 
the  jury :  Hendel  vs.  The  Turnpike,  16  S.  &  R.  97 ;  White  vs.  BiMng, 
1  Yeates,  400;  Alexander  vs.  Jameson,  5  Binuey,  238;  HamHton  vs. 
Gfenn,  1  Barr,  342 ;  Mullen  vs.  Morris,  2  Barr,  85 ;  Carson  vs.  Waism^, 
4  Philada.  Rep.  88 ;  1  Troubat  &  Haley,  67« ;  Iran  and  Coal  Co.  vs. 
Eogers,  15  P.  F.  S.  416 ;  Tayltyr  vs.  Sarsbg,  1  Walker,  97  ;  Odd  FMows' 
HaU  vs.  Masser,  12  Harris,  507;  2  Graiham  &  Waterman  on  New 
Trials,  331  to  335.  But  a  written  statement  filed  during  the  trial  should 
not  be  given  in  evid^ice  or  go  out  with  the  jury:  Sdlas  v&  Uoyd,  2 
Watts,  401 ;  HamiUon  vs.  Glmn,  1  Barr,  340.  But  in  the  present  case 
the  depositions  were  attached  to  the  record,  and  could  not  be  separated, 
and  ex  necessitaie  rei,  if  the  record  be  evidence  at  all,  the  jury  are  entitled 
to  the  whole  record. 

The  objection  that  it  contains  foreign  matter,  irrelevant  to  the  issue, 
is  applicable  to  other  papers.  Thus,  a  deed  having  a  description  of  the 
property  in  dispute,  may  also  contain  descriptions  of  other  land.  Books 
of  original  entries  given  in  evidence  frequently  do  contain  other 
accounts.  The  exemplification  of  a  record  of  judgment  is  evidence 
which  a  jury  may  have,  although  there  may  be  some  irrelevant  matter 
in  it :  Sehuylkill  and  Dauphin  vs.  Janes,  8  P.  F.  B.  304 ;  AlooH  vs.  Boston 
Steam  Mill  Company,  11  Gushing,  91.  In  none  of  these  instanees  is  it 
improper  for  a  jury  to  examine  the  papers.  Where  a  jury,  hj  mistake, 
took  out  with  them  a  deposition,  part  of  which  was  inadmissible,  but 
that  part  wa9  irrelevant  and  immaterial  to  the  issue,  it  was  not  a  sof- 
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ficieDt  ground  for  a  new  trial :  Lanadale  vs.  Braum,  4  W.  C.  C.  Rep.  148 ; 
2  Wharton's  Dig.  632,  §88^.  Where  the  question  is,  as  to  the  owner- 
ship of  goods,  it  is  no  objection  to  admit  a  printed  caUdogue  of  ^oods  to 
go  to  the  jury  that  certain  of  these  had  been  marked  by  the  plaintiff  a^ 
his  property:  Striker  vs.  McMiehael,  D.  C.  7  L^al  lot  154.  So,, 
in  an  issue  in  the  Orphans'  Ck)urt  to  try  who  were  the  heirs  of  John 


deceased  was  offered  in  evidence,  and  allowed  to  go  out  with  the  jury, 
and  it  was  held  that  there  was  no  distinction  between  sealed  and 
unsealed  instruments  in  this  respect:  Alexander  vs.  Jameson,  5  Binn. 
238.  In  Insurance  Co,  vs.  Sennett,  6  Wr.  161,  the  schedule,  statementii 
and  affidavits,  not  being  evidence  of  loss,  they  could  not  be  read  or  sent  to 
the  jury ;  and  in  The  Marine  Insurance  Company  ys.  Hodgson,  6  Crauch, 
206,  ex  parte  depositions  taken  in  another  case  were  not  evidence  for  a 
jury.  But  where  a  record  is  given  in  evidence  without  objection  to  the 
court  and  jury,  it  is  error  to  refuse  to  permit  it  to  go  out  with  the  jury: 
Hendel  et  al.  vs.  Turnpike  Road,  16  S.  &  R.  92.  In  an  action  for  malicious 
prosecution,  it  was  held  proper  to  send  out  with  the  jury  the  information 
made  by  the  defendant.  Gibson,  Chief  Justice,  says:  "  That  document 
was  not  a  deposition,  but  an  indispensable  part  of  the  case  in  evidence  by 
the  plaintiff  himself,  and  as  such  it  does  not  fall  within  the  rule  whidi  ex- 
dudes  a  deposUion  from  the  jury  room : "  Seibert  vs.  Price,  5  W.  &  S.  440. 

In  Sholly  vs.  Diller,  2  Rawie,  177,  it  was  decided  that  a  paper  pur- 
porting to  be  a  will,  and  the  probate  and  letters  attached,  **  if  they  were 
properly  admitted  in  evidence,  they  were  competent  for  the  jury  to  take 
out  with  tliem,  but  were  that  otherwise  (the  court  say),  it  is  not  a  ground 
to  disturb  the  verdict,  as  was  intimated  in  Alexander  vs.  Jameson,  5  Bin- 
ney,  238,  and  directly  decided  in  McCuUy  vs.  Barr,  17  8.  &  R.  445." 
In  that  case,  the  depositions  of  witnesses  to  the  will  were  attached  to  the 
record,  and  were  allowed  to  go  out  with  the  jury. 

In  Spenee  vs.  Spence,  4  Watts,  168,  Chief  Justice  Gibson  uses  this 
language:  Ordinarily,  depositions  are  not  s^t  out  with  the  jury,, 
because  the  testimony  of  witnesses  examined  at  the  bar  cannut  be  sent, 
and  to  put  the  testimony  of  those  examined  previously  on  any  other 
footing  would  give  it  an  unfair  advantage.  But,  according  to  Sholly  vs. 
Diller,  2  R.  177,  depositions  taken  before  the  register,  standing  not  upon 
ordinary  footing,  as  was  said  in  Ottinger  vs.  Ottinger,  17  S.  &  R.  142, 
may  be  seni  out  as  part  of  the  proceedings" 

In  addition  to  the  authorities  cited  (which,  in  our  opinion,  rule  this 
case),  we  would  say,  that  as  there  is  much  in  the  discretion  of  the  court  as 
to  refusal  to  permit  papers  to  go  out  with  the  jury  (4  Watts,  165 ;  1  Barr, 
340 ;  10  Wnght,  389 ;  7  P.  F.  S.  142),  it  is  the  duty  of  counsel  to  draw 
the  attention  of  the  court  at  the  time,  to  papers,  records  and  items  in 
statements,  that  are  objectionable,  to  go  out  with  the  jury. 

In  Kline  vs.  Gundrum,  1  Jones,  253,  the  Supreme  Court  say: 
"  Counsel  have  duties  to  perform  as  well  as  courts  "  If  this  be  not  done 
when  papersgo  out,  the  judgment  will  not  be  reversed.  See  also  2 
Graham  <fc  Waterman  on  New  Trials,  655  to  664 ;  Terry  vs.  Draben- 
stadt,  18  P.  F.  S.  404 ;  HaU  vs.  Rupley,  10  Barr,  231 ;  Maynard  vs. 
FeUovss,  43  N.  H.  255.  And  when  a  deposition  was  taken  out  with  the 
knowledge  of  the  complainant,  a  new  trial  was  not  granted :  Skidds  vs. 
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Ouffey,  9  Iowa,  322 ;  State  yb.  Dehng^  12  Iowa,  453.  But  what  k  eoD- 
elusive  of  thb  matter  is,  that  the  defendant  complains  of  error  in 
allowing  the  jury  to  take  out  depositions  ulhvli  he  himself  offered  a$ui 
failed  to  get  tn  evidence.  This  certainly  was  not  error  of  which  be  can 
complain  (  Unangd  vs.  KraemeTf  S  W.  &  &  391),  and  the  mere  state- 
ment of  the  objection  is  its  own  refutation. 
Rule  discharged. 

[Leg.  Int.,  Vol.  31,  p.  286.] 

C.  R.  DoNouoH  w.  John  Roger,  John  Moody  and  Philip 

Steinbach. 

1.  In  a  suit  against  three  drawers  of  a  joint  promiMory  note,  where  there  has  heen 

service  of  the  writ  upon  two  onl^,  a  copy  of  the  note  ana  a  mere  statement  filed 
are  sufficient  to  entitle  the  plaintiff  to  judgment  against  those  senred— nnder  the 
6th  section  of  the  act  of  March  21,  1806. 

2.  The  notice  required  to  be  eiven  by  surety  to  a  prinmpal  in  order  to  discharge  him 

from  undonbted  legal  liability  should  be  clear  and  explicit  to  proceed  and  eoUeet 
the  debt 

3.  The  notice  should  be  eiven  after  the  maturit;|r  of  the  note,  and  reasonable  time  to 

proceed  shonld  be  allowed,  and  the  affidavit  should  state  with  certainty  aU  the 
material  filets  required. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence.  Opinion 


Walker,  J. — Philip  Stembach,  one  of  the  defendants  in  the  above 
ease,  in  his  affidavit,  assigns  two  reasons  why  judgment  should  not  be 
entered  against  him : 

1.  On  account  of  the  insufficiency  of  the  pleadings. 

2.  That  being  a  surety  on  the  note  he  is  discharged  from  liability. 
As  to  the  insufficiency  of  the  statement,  it  is  urged,  that  the  action 

and  pleadings  are  joint  against  all  three  defendants,  while  the  return 
shows  that  service  of  the  writ  was  made  only  upon  Moody  and  Stein- 
bach,  and  therefore  the  plaintiff  cannot  take  juagment  against  the  two 
served,  unless  there  be  an  averment  in  the  narr  that  the  process  was 
issued  against  the  other  who  was  not  found.  See  Troubat  &  Haly,  vol. 
2,  page  618,  formula  under  note  G ;  Laidiaw  vs.  ^einrnan^  11  S.  &  R. 
357 ;  Boaz  vs.  Heieter,  6  S.  &  R.  18.  Under  the  5th  section  of  the  act 
of  2l8t  of  March,  1806,  Purdon's  Digest,  1166,  pi.  10,  a  copy  of  the  note 
and  a  mere  statement  has  been  held  sufficient  to  take  judgment: 
Morgan  et  aL  vs.  Bank,  C  Pa.  Rep.  391 ;  Clark  vs.  Dotter,  4  P.  F.  S.  215. 

Since  the  passage  of  the  act  of  April  6, 1830,  Purdon's  Digest,  1120, 
pi.  4,  P.  L.  277,  in  suits  brought  a^inst  ioint  and  several  promissors  or 
indorsers  of  promissory  notes  in  which  the  writ  has  not  been  served  on 
all  the  defendants,  and  judgment  obtained  against  those  served,  such 
judgment  shall  not  be  a  bar  to  recovery  in  another  suit  against  those 
not  served:  see  also  act  of  April  11,  1848,  P.  L.  536;  Swantat  vs. 
Parker,  14  Wt.  441 ;  Bovrman  vs.  Kistler,  9  Casey,  106 ;  Miller  vs.  Jkeed, 
3  Casey,  244 ;  Ooughenour  vs.  Suhre,  21  P.  F.  8.  465 ;  Moore  vs.  Hep- 
bum,  5  Barr,  399 ;  Wcikel  vs.  Long,  5  P.  F.  8.  238. 

A  plaintiflT  may  therefore  proceed  under  the  ancient  form  by  declara- 
tion, or  under  the  new  form  by  statement,  as  he  pleases :  Boas  vs.  Hei$Ur, 
6  8.  &  R  20,  per  Duncan,  J. 

We  therefore  think  the  statement  filed  is  sufficient.  If  it  were  not  it 
could  be  amended  on  motion. 
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The  second  point  is,  that  the  surety  b  discharged  through  the  neg- 
ligence of  the  plaintiff  to  commence  suit  against  the  principal. 

The  law  is  well  settled  that  when  the  surety  desires  to  be  released  from 
liability  it  b  hb  duty  to  notify  the  creditor  in  an  explicit  manner  to 
proceed  and  collect  the  debt,  and  upon  failure  or  n^lect  of  the  creditor, 
a  court  of  equity  will  grant  relief :  Cope  vs.  Smith,  8  S.  &  R.  110 ;  Peter 
KeUar's  EsUxU,  1  Legal  Chronicle,  189 ;  Erie  Bank  ys.  Oibeon,  1  Watts, 
143 ;  Johnston  ys.  ThompsoUy  4  Watts,  446 ;  United  States  ys.  Simpson,  3  Pa. 
Rep.  437 ;  Pain  ys.  Packard,  13  Johns.  174 ;  King  ys.  Baldwin,  17  Johns. 
381;  American  Leading  Ckses,  yol.  2,  362  to  480,  and  notes;  Common- 
vfeaUh  ys.  WMeH,  6  Bmney,  292 ;  Wetzel  ys.  Sponsler,  6  Harris,  460 ; 
United  States  ys.  Samuel,  4  Wash.  620;  Strickler  ys.  Burkholder,  11  Wr. 
476 ;  Richards  ys.  Commonwealth,  4  Wr.  146 ;  Shimer  ys.  Jones,  11  Wr. 
268 ;  Railway  Co.  ys.  Shadier,  9  P.  F.  8.  350 ;  Wolleshlare  ys.  Searles,  9 
Wright,  45 ;  Hoffman  ys.  Beehtel,  2  P.  F.  Smith,  190 ;  Sisson  vs.  Barrett, 
6  Barb.  199;  Gardner  ys.  Ferree,  15  S.  &  R.  28;  Conrad  ys.  Foy,  18  P. 
F.  8.  381. 

The  affidavit  sets  forth  that  the  note  in  question  fell  due  April  2, 
1873,  and  that  suit  was  not  instituted  until  May  31, 1873,  and  after  John 
Bover,  the  principal,  left  the  county. 

It  farther  avers,  Uiat  "at  or  about**  the  time  of  the  maturity  of  the 
note,  Steinbach  told  plaintiff  that  Boger,  the  principal,  had  in  hb  pos- 
session "property  ana  money**  sufficient  to  pay  the  note,  and  that  unless 
plaintiff  would  instantly  proceed  against  ^Boger,  he  would  consider 
himself  discharged.  It  further  avers  that  Steinbach  was  a  surety  of 
Boger,  and  that  was  known  to  the  plaintiff. 

1.  Under  these  circumstances,  did  the  delay  of  plaintiff  to  proceed 
against  the  surety  afl^r  notice  discharge  him  from  liability  ? 

2.  Is  thb  notice  sufficient? 

As  a  general  rule,  we  think  that  a  creditor,  after  receiving  proper 
and  explicit  notice  from  the  surety  to  sue  the  principal,  should  do  so  at 
the  next  court  if  there  is  a  reasonable  time  intervening,  and  nothing  to 
prevent,  and  should  act  promptly  in  obtaining  judgment.  He  would 
not  be  required  to  arbitrate  the  case  unless  requested  by  the  surety, 
or  the  circumstances  of  the  case  clearly  required  it :  Wetzel  vs.  Sponsler, 
6  Harrb,  460. 

After  the  note  fell  due,  the  next  term  of  court  was  in  June,  1873,  and 
the  last  day  for  issuing  writs  to  that  term  was  on  May  23, 1873.  With 
promptness  the  plaintiff  could  obtain  judgment  in  June,  if  there  was  a 
service  and  no  appearance,  and  this  would  be  proper  despatch  in  the 
absence  of  any  extraordinary  circumstances. 

In  the  present  case  the  plaintiff  did  not  issue  hb  writ  until  the  31st 
of  May. 

To  discharge  the  surety  he  should  show  that  a  service  could  have 
been  made  upon  Bofer  between  the  23d  and  31st  of  May,  and  thai  he 
was  injured  oy  this  delay.  The  affidavit  is  silent  upon  thb  point,  ex- 
cept that  it  avers  that  during  a  portion  of  the  time  between  tne  2d  of 
April  and  31st  of  May,  1873,  Boger  was  within  the  jurisdiction  of  the 
court  What  portion  of  the  time  f  Was  it  a  day  or  so  in  the  beginning 
of  April?  If  thb  was  the  case,  the  greatest  despatch  of  the  plaintiff 
v^ght  not  reach  him  with  a  service.  Again,  it  b  not  averred  that  Boger 
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was  in  the  county  when  and  after  notice  was  given.  If  he  was  not  in 
the  county  after  notice,  haw  is  the  defendant  pr^udicedf 

And  even  if  he  had  a  service,  the  affidavit  does  not  state  that  Soger 
had  anv  real  estate  in  the  county  that  would  be  bound  by  a  judgment. 
The  affidavit  should  state  all  material  focts  clearly  and  with  precision, 
not  in  a  vague  and  doubtful  manner.  The  courts  incline  to  scruUniie 
an  affidavit,  and  justly  so,  before  they  discharge  a  surety  from  bis  legal 
obligation. 

In  Cmrad  vs.  Foy,  18  P.  F.  Smith,  385,  Judge  Agnew  says :  "  Why 
should  a  surety,  bound  in  a  solemn  bond  or  note  in  writing  to  pay  a 
debt,  which  his  credit  enabled  his  principal  to  create,  be  discharged 
therefrom  except  upon  the  clearest  equity?  and  why  should  the  written 
obligatiou  be  blown  away  by  the  uncertain  breath  of  witnesses?  A 
notice  from  a  surety  to  the  creditor  to  proceed  against  the  principal  or 
otherwise  the  surety  will  be  discharged,  ought  in  justice  to  be  in  wriHnp, 
and  in  the  mod  explicit  terms.  But  prior  decisions  have  not  required  this, 
and  we  cannot  legislate  such  a  rule  into  existence.*' 

We  have  a  right  to  hold,  and  justice  requires  us  to  say,  that  notJiing 


authorized  to  give  it,  and  a  notice  clear  and  explicit  in  its  terms,  gi»en 
at  a  time  when  the  creditor  has  it  in  his  power  to  proceed  to  collect  the 
debt,  should  discharge  the  surety  from  an  lindouDted  > legal  obligation 
to  pay  the  debt :  see  WoUeshlare  vs.  SeaHes,  9  Wr.,  page  45. 

Again,  this  affidavit  further  states,  that  the  notice  was  given  ^aior 
about "  the  time  of  the  maturity  of  the  note. 

If  the  notice  was  given  before  the  note  matured,  it  would  be  in  opera- 
tion :  Hellen  vs.  Orawford,  8  Wr.  105. 

The  notice  must  be  given  after  the  note  matures,  and  the  affidavit 
should  explicitly  aver  that  foct  The  words  a(  or  about  the  time  **  may 
mean  before  its  maturity,  or  they  may  mean  «ft;er  the  maturity.  Hiey 
are  uncertain,  and  therefore  insufficient  where  the  time  is  material. 

We  do  not  presume  that  the  defendant  can  prove  before  a  jury  any 
more  than  he  set  out  in  his  affidavit,  and  therefore  if  he  did  not,  the 
court  would  be  bound  to  instruct  the  jury  that  unless  the  defendant 
showed  that  notice  was  given  after  matunty  of  the  note  it  would  not 
avail  him :  Black  vs.  HaUtead,  3  Wr.  71. 
The  rule  for  judgment  is  therefore  made  absolute. 


The  contraots  of  an  infimt  at  oommon  law  oannot  be  enforced  eieepi  for  neeeaaariea. 
When  the  infant  represents  himself  of  age,  and  thus  obtains  the  credit,  be  beeomes 
liable  in  an  action  on  the  case  for  damages. 

Motion  for  new  trial.    Opinion  delivered  by 

Walker,  J. — The  evidence  in  this  case  was  that  the  defendant  em« 
ployed  Patrick  Christopher  Hughes,  a  small  boy,  to  drive  horses  for  him 
attached  to  his  boat  on  the  Schuvlkill  Navigation  canal,  during  the 
summer  of  1871.  The  wages  of  the  boy  the  defendant  reftised  to  pay, 
and  suit  was  therefore  brought  bv  his  next  friend,  James  Hughes. 

It  appeared  on  the  trial  that  Thomas  Gallans,  the  defendant,  was  also 


less  than  clear  and  positive 


[Leg.  Int,  VoL  81,  p.  849.] 

Hughes  vs,  Gallans. 
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a  minor  under  the  age  of  twenty-one  years,  and  this  was  the  ground  of 
Uie  defence,  the  contract  not  being  for  necessaries  furnished.  The  court, 
upon  the  request  of  the  defendant,  instructed  the  jury,  that  if  the  defend- 
ant was  a  minor  at  the  time  the  contract  was  made  and  the  semces 
were  performed,  the  plaintiff  could  not  recover. 
Was  there  error  in  this? 

No  doubt  this  is  a  case  of  hardship — but  the  hardship  of  special  cases 
has,  it  is  said,  run  away  with  the  law — and  it  has  been  found  a  danger- 
ous expedient  to  fritter  away  a  principle  to  sustain  an  exception. 

The  contracts  of  an  infant  at  common  law  cannot  be  enforced  except 
for  necessaries:  1  Biackstone  Com.  466,  and  notes  by  Judge  Sharswood ; 
Curtin  vs.  Patton,  11  8.  &  R.  305;  Clenuson  vs.  Btish,  3  Binney,  413; 
Penrose  vs.  Curren,  3  Rawle,  851 ;  Sliver  vs.  Shelbaek,  1  Dallas,  165 ; 
Brown  vs.  MeCune^  5  Sandford,  228 ;  1st  vol.  American  Leading  Cases, 
307;  2d  vol.  Smith's  Leading  Gases,  653— 5th  Amer.  Ed.;  iVorrw  vs. 
Vanee,  3  Richardson,  164 ;  (mroe  vs.  BirthaUj  1  Johns,  127;  MeOinn 
vs.  Shaeffer,  7  Watts,  412. 

And  this  is  so,  even  though  he  represented  himself  to  be  of  age:  Bur- 
ley  vs.  Bu88eU,  10  New  Hamp.  184 ;  West  vs.  Moore,  14  Vermont,  447 ;  1 
Biackstone  Com.  466.   See  Adams'  Equity,  362,  and  notes. 

Legal  incapacity  cannot  be  rtmoved  by  fraudulent  misrepresentation, 
nor  can  there  be  an  estoppel  involved  in  the  act  to  which  the  incapacity 
relates :  Keen  vs.  Coleman,  3  Wr.  299. 

Infants  are  liable  for  their  torts:  BuUoek  vs.  Babeoek,  3  Wend.  391 ; 
Vatae  vs.  Smith,  6  Cranch,  226.  But  not  when  the  contract  is  stated  ae 
an  incident  of  a  supposefl  tort :  WiU  vs.  Welsh,  6  Watts,  9 ;  Keen  vs. 
Hartman  et  ux.,  12  Wr.  497. 

Infants  are  liable  for  necessaries :  Rundel  vs.  Keeler,  6  Watts,  237 ; 
Qmmonvjealth  vs.  Hantz,  2  Pa.  Rep.  333 ;  1  American  Leading  Cases, 
300  to  303,  and  notes. 

The  term  necessaries  is  a  relative  one — and  what  are  necessaries,  must 
be  determined  by  the  age,  fortune,  condition  and  rank  in  life  of  the  infant  : 
1  Black.  Com.  466,  and  note  14  (Sharewood's  ed.) 

Moneys  loaned  for  repairs  are  not  necessaries:  West  vs.  Oregg,  1 
Grant,  53.  And  there  may  be  no  recovery  for  necessaries — when  the 
infant  has  a  guardian  :  OtUhrie  vs.  Murphy,  4  Watts,  80 ;  Wailing  vs. 
ToU,  9  Johns.  141 ;  Angel  vs.  MeLeUan,  16  Mass.  28. 

And  in  an  over-supply  a  tradesman  acts  at  his  peril :  Johnson  vs. 
Unes,  6  W.  &  S.  80. 

Whether  the  person  be  a  minor  or  not  is  a  question  for  the  jury :  1 
Black.  Com.  466,  and  notes;  1  M.  &  S.  738. 

And  in  doubtAil  cases  it  is  better  to  admit  the  evidence  and  judge  of 
its  effect  afterwards :  AUen  vs.  MeMdeters,  3  Watts,  181. 

Though  an  infknt  therefore  be  not  liable  for  his  contract,  he  is  never- 
theless answerable  in  an  action  on  the  case  for  damages :  Fitle  vs.  HaU, 
9  New  Hamp.  441 ;  WalkMe  vs.  Mms,  5  Hill,  391. 

The  rule  is  therefore  discharged. 
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SCHRADBR  V8.  BUBB. 


the  law,  and  when  lold  the  proceeds  are  preferred  against  lien  creditors  snbseqaent 
to  the  levy. 

"When  a  nechanios'  Hen  which  is  defective  has  been  filed,  and  the  property  against 
which  it  is  entered  is  sold  by  the  sheriff  before  the  expiration  or  the  six  months 
allowed  by  law  for  filing  the  lien  of  a  mechanic,  the  claim  may  be  made  upon  the 
fund  with  the  same  effect  that  it  could  be  made,  if  a  lien  suiBcient  in  form  and  sub- 
stance had  been  entered  of  record  before  the  sale. 

In  the  matter  of  the  exoeptious  to  the  report  of  D.  E.  Nice,  auditor. 
Opinion  delivered  December  7,  1874,  hj 

Pebshino,  p.  J. — Ad  act  of  aaeembly  was  passed  on  the  9th  day  of 
April,  1872,  fur  the  better  protection  of  the  wages  of  mechanics, 
miners,  laborers,  and  others;"  (P.  L.  47.)  The  first  section  provides, 
inter  alia,  that  all  moneys  due  for  labor  and  services  renderea,  by  any 
miner,  mechanic,  laborer  or  clerk  from  any  person  or  persons,  or  char- 
tered company,  either  as  owners,  lessees,  contractor  or  under  owners  of 
any  works,  mmes,  manufactory  or  other  business,  where  clerks,  miners 
or  mechanics  are  employed  for  any  period  not  ezceedine  six  months  im- 
mediately preceding  the  sale  and  transfer  of  such  works,  mines,  manu- 
factories or  business,  or  other  property  connected  therewith  in  carrying 
on  said  business,  by  execution  or  otherwise,  preceding  the  death  or  in- 
solvency of  such  employer  or  employers,  shall  be  a  hen  on  said  mine, 
manufactory,  business  or  other  property,  to  the  extent  of  the  interest  of 
said  owners  or  ccmtractors  as  the  case  may  be,  in  said  property,  and 
shall  be  preferred  and  first  paid  out  of  the  proceeds  of  such  mine,  manu- 
factory, busiuess  or  other  property  as  aforesaid ;  such  preferred  claim 
not  to  exceed  two  hundred  dollars. 

The  fund  in  court  for  distribution  arises  from  the  sherifl*'s  sale  of  the 
personal  property  of  F.  A.  Burr,  consisting  of  the  Standard  printing 
establishment.  On  the  6th  of  April,  1874,  a  rule  was  granted  by  the 
court  to  show  cause  why  the  writ  of  JL  fa,  should  not  be  set  aside,  which 
rule,  after  urgumeut,  was  discharged.  Following  this  were  two  sales  of 
the  property.  The  purchaser  at  the  first  sale  having  failed  to  comply 
with  his  bid,  the  seoond  sale  was  made  on  the  18th  of  Julv,  1874. 

It  appears  that  after  the  sheriff  made  his  levy  the  publirntion  of  the 
Daily  and  Weekly  Standard  was  continued  for  some  time*by  F.  A.  Burr, 
the  defendant  in  the  execution.  The  claims  for  wages  presented  to  the 
auditor  were  made  on  the  part  of  those  employed  on  these  newspapers 
between  the  date  of  the  levy  and  day  of  the  sale.  The  labor  was  per- 
formed within  the  six  months  immediately  preceding  the  sale  of  the 
property,  and  it  is  claimed  that  the  wages  thus  earned  are  preferred  liens 
within  the  very  language  of  the  act  of  April  9,  1872.  This  constnic- 
tion,  it  was  argued,  is  strengthened  by  a  comparison  of  this  act  with  that 
passed  on  the  11th  of  April,  1862,  for  the  protection  of  the  wages  of 
labor  in  the  counties  of  Schuylkill,  Bedford  and  Blair.  This  latter  act, 
section  5,  is  made  to  apply  to  "  wag^  of  labor  done  and  performed 
within  six  months  immediately  preening  the  assignment,  death  or  levy 
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by  execution,  mentioned  therein."  It  will  be  observed  that  in  the  act 
of  1862,  the  six  months  within  which  the  wages  of  labor  are  preferred, 
in  a  case  such  as  the  one  before  us,  are  reckoned  from  the  date  of  the 
lev^ ;  in  the  act  of  1872,  the  date  of  the  sale  is  the  point  of  time  from 
which  the  six  months  are  to  run.  Was  it  in  the  contemplation  of  the 
Legislature  in  passing  the  act  of  1872,  to  allow  liens  to  accumulate 
against  [>er8onat  property  after  it  had  been  levied  upon,  with  the  result, 
in  many  instances,  ot  sweeping  away  the  proceeds  of  a  sale  from  vigilant 
and  meritorious  execution  creditors  r  It  is  a  familiar  rule  of  construction, 
that  the  real  intention  will  always  prevail  over  the  literal  sense  of  terms, 
especially  when  adherence  to  literal  terms  would  lead  to  palpable  injus- 
tice, contradiction  and  absurdity.  There  b  no  evidence  that  Mr.  Schra- 
der  agreed  to,  or  was  in  any  wa^  a  party,  to  the  use  of  the  printing 
establishment  by  Mr.  Burr,  after  it  had  been  seized  by  the  sheriff.  If 
the  broad  construction  claimed  for  the  act  of  1872  is  the  true  one,  it  is 
plain  that  an  execution  creditor  upon  whose  writ  a  levy  has  been  made 
of  property  abundantly  sufficient  to  satisfy  his  judgment,  may  yet  realiase 
nothing,  in  consequence  of  the  interposition  of  liens  created  after  the 
property  was  in  the  custody  of  the  law.  Without  reference  to  the  words 
by  execution  or  otherwise  preceding  the  death  or  insolvency  of  such 
employer  or  employers,"  we  think  the  preference  given  to  the  wages  of 
labor  under  the  act  of  1872,  cannot  be  extended  to  a  time  subs^uent 
to  the  date  of  the  levy.  This  construction,  it  seems  to  us,  is  alike  con- 
sonant with  reason  and  authority.  The  return  of  the  sheriff  established 
beyond  controversy  that  he  had  seized  the  property  and  taken  it  into 
his  own  possession.  A  sheriff's  levy  necessarily  disturbs  the  possession 
of  the  owner  of  the  goods  levied  upon.  It  is  a  seizure.  It  cannot  be 
made  in  Pennsylvania  without  havmg  the  goods  levied  upon,  in  actual 
raanucapture  or  control.  It  vests  the  possession  so  fully  m  the  sheriff, 
that  he  may  maintain  trespass  for  any  aisturbance  of  it ;  and  of  course 
it  divests  the  possession  of  the  owner..  Even  the  owner  himself  roaj 
become  a  trespasser  a^nst  the  sheriff,  by  removing  the  goods  from  his 
control :  Wdsif  vs.  BM,  8  Casey,  15.  The  very  point  before  us  has  been 
disposed  of  in  a  few  sentences  in  the  case  of  Uum  vs.  OtiU>€rt,  8  P.  F.  S. 
Ciiief  Justice  Agnew  says  (page  288):  "Property  levied  is  in  the 
custody  of  the  law,  the  end  of  which  might  be  defeated  if  creditors  could 
subsequently  acquire  a  paramount  interest  in  it  It  was  therefore  held 
that  a  treasurer  s  warrant  to  the  sheriff  to  sell  the  lands  of  a  delinquent 
collector  of  taxes  created  a  lien  by  seizure,  which  not  only  justified  the 
sale,  but  preserved  the  proceeds  of  sale  against  lien  creditors  subsequent 
to  the  levy." 

We  think  the  auditor  committed  no  error  in  excluding  claims  for 
labor,  which  was  performed  subsequent  to  the  time  of  the  levy  by  the 
sheriff,  fnim  participation  in  the  fund  for  distribution. 

Another  controverted  question  involved  in  the  report  of  the  auditor 
grows  out  of  a  mechanics'  lien  filed  by  Pott  &  Vastine  against  F.  A. 
Burr.  When  the  hearing  was  had  before  the  auditor,  a  rule  was  pending 
in  court  to  show  cause  why  this  lien  should  not  be  stricken  from  the  lien 
docket.  This  application  was  bassd  on  tlie  deci-'ion  of  the  Supreme 
Court  in  the  case  of  St.  Clmr  Coal  Co.  vs.  Martz,  2  Legal  Chronicle,  89. 
The  auditor  has  made  his  report  in  the  alternative,  one  distribution 
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includiDg  this  meGhanics'  lien,  the  other  exdodin^  it  It  is  too  plaio 
to  admit  of  argument  that  the  decision  in  SL  Qavr  Coal  Co.  vs.  Marity 
is  fatal  to  the  lien  as  filed.  It  does  not  necessarily  follow  that  Pott  A 
Vastine  cannot  come  in  upon  t^e  fund.  On  the  day  of  the  sale  they 
gave  written  notice  of  the  amount  they  claimed  as  a  lien  on  the  press, 
en^ne,  boiler  and  gearing,  thus  limiting  it  so  as  to  avoid  the  legal 
objections  to  the  lien  as  filed.  Independent  of  their  filing  anypaper^ 
the  statute  gave  a  lien  which  had  not  expired  when  the  sherifrs  sale 
was  made.  If  the  claim  filed  be  defective,  the  filing  of  it  does  not 
exhaust  or  affect  the  li^,  which  exists  ind^>endently  of  it,  till  the  six 
months  have  expired.  A  seoond,  third,  or  fourth  claim  may  be  filed, 
and  no  prior  one  cati  be  pleaded  against  the  last.  The  means  given  to 
mechanics  and  material  men,  are  not  exhausted  by  an  abortive  attempt 
to  pursue  the  directions  of  the  statute,  by  filing  the  claim  within  six 
months.  This  is  but  the  mode  of  giving  it  fruitful  eflS^ct ;  and  should  it 
fail  from  some  technical  or  even  substantial  defect,  the  lien  is  no  more 
destroyed,  than  would  be  a  bond,  sued  out  by  an  improper  or  inappro- 
priate writ.  The  claim  still  remains,  and  so  does  the  lien,  until  barred 
b^  the  lajpse  of  six  months  after  the  work  is  finished  or  materials  fur- 
nished. To  hold  otherwise  might  be  attended  not  only  by  inconvenience, 
but  gross  injustice — a  hazard  which  no  analogy  in  the  law  calls  upon 
us  to  encounter,  and  against  which  we  are  admonished  by  the  frequent 
failures  of  these  recorded  claims  upon  merely  formal  grounds,  or  because 
of  the  want  of  the  due  observance  of  the  statutory  requisitions :  Boumtm- 
ville  vs.  GoodaU,  10  Barr,  133 ;  Oiambers  vs.  Yc^tmU,  3  H.  265.  Where 
the  property  is  sold  at  sheriff's  sale  before  the  expiration  of  the  time 
allowed  by  law  for  filing  the  lien,  the  claim  may  then  be  made  upon  the 
fund,  with  the  same  efiect  as  it  could  be  made  against  the  building  if  the 
claim  had  been  entered  of  record  before  its  sale :  Yearsley  vs.  FUmigen^ 
10  H.  489. 

This  disposes  of  the  only  obj^tion  made  to  the  payment  of  this  lien, 
in  the  proceedings  bdbre  the  auditor. 

T.  P.  Trayer,  lisq.,  the  assignee  in  bankruptcy  of  F.  A.  Burr,  excepts, 
because  the  auditor  refiised  to  charge  Mr.  Schrader  with  the  difiTerence 
between  his  bid  at  the  first  sale,  and  the  amount  at  which  the  property 
was  knocked  down  to  him  at  the  second  sale.  The  legal  liability  of  Mr. 
Schrader  must  be  ascertained  bv  a  diflferent  proceeding,  and  we  think 
the  auditor  very  properly  refused  to  entertain  the  proposition. 

That  distribution  made  by  the  auditor  which  indudes  the  payment  of 
the  mechanics'  lien  of  Pott  A  Vastine  is  confirmed,  and  all  exceptions 
in  conflict  with  this  decision  are  hereby  overruled. 
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JSuprtmt  (Sottrt  of  {tennsgbania. 
Justice  vs,  Rowand. 

A  person  who  is  not  licensed  to  act  aa  a  broker  may,  nevertheless,  maintain  an  action 
for  a  commission  earned  in  the  sale  of  arms. 

The  act  of  assembly  imposes  a  penalty  of  five  hundred  dollars  for  acting  as  a  broker 
without  a  license,  but  this  fact  will  not  prevent  a  party  from  .recovering  in  a  partic- 
ular cose,  wherein  he  has  acted  as  an  agent  for  another,  on  a  contract  for  a  commis- 
sion for  services  rendered,  in  effecting  the  sale  of  a  lot  of  arms. 

(Certificate  from  Nbi  Prius,  No.  174,  of  January  Term,  1863.) 

This  was  an  action  on  the  case,  to  recover  a  commission  alleged  to 
have  been  earned  by  the  plaintiff  in  effecting  the  sale  of  a  lot  of  arms  to 
the  United  States  government.  The  defendants,  P.  8.  Justice  <t  Co., 
were  manufacturing  and  selling  arras,  and  the  plaintiff  charged  that  ho 
had  been  employed  by  them,  as  agent,  to  effect  a  sale  of  a  lot  of  arms  as 
aforesaid ;  and  that  they  had  agreed  to  pay  him  a  commission  of  five 
per  C3ut.  for  his  services.  That  he  did  sell  the  arms,  and  had  earned 
his  commission,  but  the  defendants  refused  to  pay  the  same.  He  there- 
fore brought  suit  to  recover,  setting  forth  substantially  the  above  facts 
in  a  special  count;  also  adding  the  common  count  To  this  the  defend- 
ants filed  the  ordinarv  short  pleas,  and  a  special  plea,  setting  forth  that 
plaintiff  had  paid  no  license  as  a  broker,  and  was  not  authorized  by  law 
to  act  as  such,  and  could  not  recover  a  commission  for  such  services,  the 
sama  being  exercbed  contrary  to  law. 

On  the  trial  of  the  cause,  the  learned  judge  (Thompson,  C.  J.)  reserved 
the  point  of  law  raised  by  the  defendants'  special  plea,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $1441.81. 

Subsequently,  on  the  4th  day  of  April,  1868,  the  court  ordered  judg- 
m3nt  to  be  entered  on  the  verdict  in  favor  of  the  plaintiff  on  the  point 
reserved.  (See  App.  Docket,  page  416.)^ 

Whereupon  the  defendants  caused  the  case  to  be  certified  into  the 
Court  in  Banc.  * 

January  14,  1869,  Thompson,  C.  J.,  delivered  the  opinion  of  the 
court,  affirming  Uie  judgment  at  Nisi  Prius.  Holding  that  though  the 
plaintiff  \«a<}  not  licensed  to  act  as  a  broker,  he  might  still  maintain  an 
action  for  the  commission  alleged  to  have  been  earned  by  him  under 
his  contract  with  the  defendants.  That  even  if  he  had  made  himself 
liable  to  the  penalty  of  five  hundred  dollars  imposed  by  the  act  of 
assembly,  the  fact  could  not  be  made  available  here  by  the  defendants 
to  prevent  a  recovery  on  plaintiff's  agreement  with  them. 

[The  District  Court  seem  to  have  arrived  at  a  different  conclusion : 
see  Cjstello  vs.  Ooldbeck,  Briggs,  J.,  30  Legal  Intelligencer,  108 ;  but 
in  til  J  Supreme  Court  case  there  seems  to  have  been  a  special  contract] 

Simuei  O.  Thompson  and  George  Bull,  Esqs.,  for  the  plaintiff. 

A,  S.  Letchworthy  Esq.,  for  defendants. 

NarE.-^3ee  also  Shepler  vs.  Scott,  4  Norris,  329. 
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ACCOUNT. 

An  account  rendered  becomes  an  account  stated  if  not  objected  to  in  a  reason- 
able time.  Four  months  held  in  this  case  to  be  such  an  unreasonable  time  as  to 
amount  to  an  estoppeL   Colka  vs.  EUi$,  375. 

ACTION.  See  Trespass.  Rbplbvin.  Malicious  Prosecution.  Arbitbatiox. 

1.  Plaintiff  after  obtaining  judgment  against  the  husband  is  estopped  from 
bringing  another  action  for  the  same  cause  agaiust  the  husband  ana  his  wife. 
Butcher  vs.  South  et  «x..  104. 

2.  An  action  for  infringement  of  a  patent  survives  against  an  administrator. 
Smith  vs.  Baker's  Administrators,  221. 

8.  When  several  different  forms  of  action  will  lie  in  an^  particular  case,  as  as- 
sumpsit, trespass,  or  trover^  each  having  a  sepamte  scope  in  respect  to  the  measure 
of  damf4;es  not  identical  with  either  of  the  others,  and  a  plaintiff  makes  choice  of 
the  one  under  which  be  will  proceed,  it  becomes  the  du^  of  the  court  to  see 
that  the  latitude  of  damages  appertaining  in  the  particular  form  of  action  chosen, 
be  neither  abridged  nor  enlarged.   Garrison  vs.  Bryant,  474. 

4.  When  propertv  has  been  wrongfully  taken  and  converted,  and  the  owner 
brings  assumpiU,  tnough  either  trespass  or  trover  would  lie,  also,  he  not  omy 
waives  all  right  to  recover  damages  for  the  tortious  taking  and  conversion  of  the 
property,  but  he  subjects  himself  to  the  consequences  of  having  his  demand  oon- 
sidered  as  a  debt,  against  which  the  defendant  may  set  off  any  counter  demand 
he  may  have  against  the  plaintiff.  Id, 

5.  If  trespass  be  brought  in  such  a  case,  the  plaintiff  may  recover  as  well  the 
value  of  the  property,  as  damages  for  the  tortious  taking  and  malicious  conver- 
sion of  it ;  and  the  measure  of  damages  is  for  the  jury,  under  the  facts  as  de- 
veloped by  the  evidence.  Id, 

6.  But^  if  out  of  the  three  forms  of  action  thus  open  to  him,  the  plaintiff  selects 
trover,  his  recovery  will  generally  be  limited  within  the  ordinary  scope  of  that 
action,  namely,  the  value  of  the  property  at  the  time  of  its  conversion,  with  in- 
terest ;  though  where  its  value  has  in  some  way  been  enhanced  by  the  wrong-doer, 
if  its  identity  has  been  preserved,  the  damages  may  be  increased  to  corre8|iona 
with  such  ennanced  value,  and  interest.  Id, 

7.  In  an  action  of  trover,  the  quantum  of  damages,  according  to  the  rules  of  law, 
is  to  be  ascertained  by  the  jury ;  the  rule  of  damages  \a  a  pure  question  of  law,  not 
to  be  submitted  to  the  discretion  of  a  jury.  Id, 

8.  The  legal  remedy  for  disturbance  of  a  right  of  way  is  an  action  of  trespass 
on  the  case.   Jones  vs.  Park,  165. 

9.  Where  several  remedies  are  given,  the  party  entitled  to  them  may  select  that 
which  is  best  calculated  to  serve  his  ends,  if  orris  vs.  Hancock,  571. 

ACTS  OF  ASSEMBLY,  considered  and  construed. 

1772,  March  21.  Landlord  and  Tenant.  Ins,  Co,  vs.  De  Coursey,  88. 

1803,      *'    24.  Turnpike.  In  re  Turnpike  Co.,  59, 

1810,      "    20.  Justices.   Long  ys.  Shelly,  506, 

1818,  Jan.  29.  Board  OF  Health.  £ddy  \s.  Board  of  ffealthj  H. 

1821,  March  15.  HORSE  Thief.    Comm.  vs.  Edwards,  215. 

1832,     "    15.  Register's  Court.   Comm.  vs.  Clarke,  419. 

1839,  July    2.  Elections.  In  re  Barber,  579. 

1840,  April  14.  TURNPIKE.   Simons  vs.  Turnpike,  101. 

1841,  May    4.  Tax.   Barton  vs.  Morris,  360. 

1845,  April  26.   NEGLIGENCE.   Stein  vs.  Railway.  440. 

1846,  March  11.  Claims.   CUy  vs.  Esau,  425. 
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1846,  April    8.  PUBLIC  WOKKS.  Railway  vs.  C%,  37,  70. 
ACTS  OF  ASSEMBLY— (Ck)ntinaed.) 

1847,  March  20.  C0RPOBATION&    Cumm,  vs.  CoiMVCTj  56. 

1848,  April  11.  Married  Women.   Camp  et  ux,  vs.  Stark^  528. 
iQ^o    i?oK    10  Ti  \  Railroad      Lawrence^  (qXA. 

1849,  Feb.  19.  ^^^^^^^[jiaUway  Railway 
1851,  April  14.  JUDGMENTS.   Bright  vs.  Coal  Co,,  609. 

1854,  Feb.    'i.  TAXES.   Hancock  vs.  Thayer,  25. 
"     May    8.       "        Coal  Co.  yb,  Curran, 

"       "       8.  Schools.  Ronton  vs.  Royee.  559. 

1855,  March  9.  Divorce.    Pennington  vs.  Pennington,  22. 
"     April  2,.  8tbkk™.{^^-^;V^7. 

"      May    7.  Building  Inspectors.  Hancock  vs.  Thayer,  25. 

1856,  March  17.  Corporations.   (?rtt55  vs.  Manufacturing  Co,,  316. 
"     April    9.  "  InreCredUM(Snlier,2, 

1857,  May  20.  BUILDING.  HurlbuH  vs.  ii^XA,  135. 

1858,  April  21.  City  Contracts.  McOlue  vs.  CHy,  848. 

1863.  Joly  18.  Cobpobatio«8.  {  ^i^it^VIf; 

«      Dec.    14.  LA««>U>BI>AK0TBNAHT.{5^«;i;^^^^;«j^ 

1865,  March  23.  Taxes.  Felty  vs.  /7A/<;r,  512. 

"       "    24.  Landlord  and  Tenant,  /us.  Co,  vb.  2>e  Cbiin^,  88. 

1866,  Feb.  23.  Taxes.   Coal  Co.  vs.  Curran,  643. 

1867,  "     20.       "       Morinneryn,  a  Reagan,  m. 
**    March  21.   Mortgage.    Wright  vs.  Vicken,  381. 

1868,  April  14.  Faibmount  Vauk.  {^^^f"^^^'^- 

"       "     14.   Streets.   In  re  Thirty-fourth  StrtH,  197. 

1869,  Feb.  18.  Building  Cos.  In  re  Building  Co.,  106. 

"    March  17.  Summons  Attachment.    Waeklmm  vs.  Saldtrin^  47% 

**     29.  Cruelty  to  ANfMAUB.  Comm.  vs.  Randall,  451 
"   April  15.  Evidence.  Camp  ft  ux.  vs.  Stark,  528. 

1870  Jan    27*  J  ^^^^^^^^  Pare.   CUy  vs.  Railway,  165. 

"  '  March  24.  Delinquent  Taxes.  McAfee  vs.  ^icmm,  167. 

1871,  May    3.  Local  Option.   Comm.  vs.  Keenan,  194. 
"       '*     21.  License.   Comm.  vs.  -Stia/,  496. 

«     JU„.      6.  8nBVKT8.{^»?^^^^«- 

"     "      19.  Corporations.  Lejee  vs.  Railway,  .W. 

1872,  March  6.  Landlord  and  Tenant.  Mortimer  vs.  O^Reagan,  500. 
"    April    4.  Elections.  Bouton  vs.  i2oye#,  559. 

<i       II       0  Waowo  i  Schrader  vs.  JJitrr,  620 

».  wages.  I  ChUde,  452. 

"    May     6.  Monument  Cemetery.  Naglee  vs.  Ctty,  121. 

"      "      28.  Fire  Cos.   Comm,  v%.  Fire  Co^ 

1878,  March  13.  Delaware  Ave.  FiUmatrick  vs.  Railroad,  107. 

"    June  21.  QiRARD  Ave.   In  re  Gtrard  College.  145. 

1874,  April  22.  Trial.   Colket  et  al,  vb,  EllU  et  al.,  il5. 

ACTS  OF  CONGRESS,  cmuidered. 

1839,  Feb.  28.   IMPRISONMENT  FOR  DEBT.  In  re  Thomae,  83. 

1864,  April  29.  Shipping.  French  vs.  The  Victoria,  292. 

ADMIRALTY.  See  Demurrage,  1, 2. 

1.  Where  salvage  services  are  performed  merely  by  the  ii^rmiwion  of  another 
wrecking  company,  which  had  possession  of  the  vessel,  and  which  services  were 
rendered  with  the  understanding  that  the  wrecking  company,  and  not  the  vessel, 
was  to  be  responsible: — Held,  that  the  vessel  is  not  liable  for  such  salvage  ser- 
vices.  Baker  vs.  The  Tro$.  223. 

2.  The  rule  of  maritime  law  that  a  passenger  who  has  no  opportunity  to  leave  a 
vessel  in  distress,  cannot  render  a  salvage  service,  may  admit  of  a  qualified  excep- 
tion where  he  has  promoted  her  safety  by  an  extraordinary  and  peculiar  service 
which  he  was  not  compellable  to  render.  'But  in  admitting  such  an  exTcpUoa  in 
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ADMIRALTY— (Continued.) 

hYor  of  a  pawienger,  the  g^reatest  eantion  is  neoessary,  and  especially  so  where  he 
ia  of  the  nautical  profession.   Bradv  vs.  8,  8.  Co.^  283. 

S.  Where  a  passenger  of  the  nautical  profession  who  had  rendered  snch  service, 
afterwards  assumed  and  exercised  illegitimate  authority  over  the  vessel,  though 
the  cironmstances  were  not  such  that  pe  incurred  an  absolute  forfeiture  of  the 
salvage  compensation,  its  amount  was  nevertheless  materially  reduced  by  reason 
of  such  usurpation  of  authority.  Id, 

4.  The  Uasel  Dell  and  Victoria— two  sailing  vessels  close  hauled  and  having 
the  wind  on  different  sides— were  beating  up  a  narrow  inlet  against  a  head  wino, 
when  a  collision  took  place :  ffeld^  that  by  the  12th  and  17th  articles  of  the  rules 
and  regulations  for  preventing  collisions  (13  Stat  58),  it  was  the  duty  of  the  Hazel 
Dell— the  wind  on  her  port-side  and  belngthe  overtaking  vessel — to  give  way  and 
to  keep  out  of  the  wav  of  the  Victoria.   French  vs.  The  Victoria^  292. 

5.  That  whilst  bv  tVie  18th  article  the  Victoria,  under  ordinary  circumstances, 
was  entitled  to  hold  her  course,  she  was  bound  bv  the  t9th  article,  from  the  special 
circumstances  of  the  particular  case,  to  depart  from  the  rule  in  order  to  avoid  the 
immediate  danger.  Id, 

6.  That  the  evidence  brought  the  case  within  the  princif>les  of  Tlie  Maria  Mar^ 
tin  (12  Wall.  31),  and  the  damages,  caused  by  the  collision,  should  be  divided 
equally  between  the  libellant  and  respondent  Id. 

7.  A  State  court  has  no  authority  by  a  proceeding  in  rem  to  enforce  a  maritime 
oon tract.   EtUherford  vs.  The  Omen,  869. 

8.  Pilotage  is  a  maritime  contract  Id, 

9.  The  treaty  of  December  11, 1871,  between  the  United  States  and  the  German 
empire,  containing  provisions  which  give  to  the  consuls  of  tlie  respective  govern- 
ments exclusive  cognizance  of  differences  of  everjr  kind  arising  between  the  cap- 
tains and  crews  of  vessels  belonging  to  the  respective  countries,  and  enacting  that 
the  local  tribunals  shall  not,  on  any  pretext,  interfere  in  these  differences,  it  was 
held^  that  a  sailor,  who  was  a  Hollanaer,  who  had  shipped  at  Liverpool  as  a  sea- 
man, on  board  of  a  German  ship,  and  who,  upon  the  arrival  of  the  ship  in  this 
port,  had  been  arrested  and  handed  over  to  the  German  consul  upon  a  requisition 
made  b^  hira  on  a  complaint  preferred  to  him  by  the  captain  or  the  ship,  could 
not  maintain  an  action  in  this  court  against  the  captain  for  such  arrest  Meyer 
vs.  Busson,  414. 

AFFIDAVIT  OF  DEFENCE  LAW.  See  Constitutional  Law,  7. 

1.  A  general  allegation  upon  information  in  an  affidavit  of  defence  that  another 
than  the  plaintiff  owns  the  note  in  suit,  is  insufficient  The  averment  must  be 
more  specific  as  to  the  source  and  cnaracter  of  the  information.  Gowen  vs. 
McPhersan,  358. 

2.  Judgment  entered  against  administrators,  in  a  suit  upon  a  contract  of  their 
decedent,  for  want  of  an  affidavit  of  defence,  Is  irregular  and  void,  and  will  be 
stricken  off  on  motion.    Wrighl^a  ExectUora  vs.  Che^nej^s  Admin utmtorSf  469. 

3.  Judgment  cannot  be  £aken  for  want  of  a  sufficient  affidavit  of  defence  where 
the  plaintiff  was  dead  at  the  time  of  the  issuing  of  the  writ^  and  the  writ  was  not 
amended  till  after  judgment  day.  Lynch  vs.  Kerns,  335. 

ALDERMEN  AND  JUSTICES.  See  Attachment  Execution,  6, 6, 7, 8, 9, 10, 11. 
Criminal  Law. 

1.  Judgment  taken  before  alderman  on  March  24,  bail  for  appeal  entered  April 
10,  and  the  appeal  not  filed  in  court  till  May  3,  held  in  time.  Linga-Jield  et  al, 
vs.  George^  80. 

2.  In  criminal  trials  before  Justices  of  the  peace  with  a  jury  of  six,  their  records 
must  show  in  some  reasonably  intelligible  form  a  case  within  their  jurisdiction, 
and  that  all  the  elements  of  a  fair  legal  trial  have  been  observed,  and  that  a 
definite  and  authorized  Judgment  has  been  entered.    Comm.  vs.  Morey  et  al.j  400. 

3.  A  greater  degree  of  precision  is  required  in  these  criminal  cases  than  in  the 
ordinary  civil  cases  that  are  tried  before  them.  Id. 

4.  The  law  gives  them  jurisdiction  in  cases  of  larceny  where  the  value  of  the 
property  stolen  does  not  exceed  $10,  and  it  is  error  if  they  try  a  case  where  the 
pro|)erty  appears  to  be  of  the  value  of  "  abotU  $10."  Id. 

5.  It  IS  error  if  the  property  stolen  be  not  charged  to  belong  to  some  person,  and 
if  the  place  of  the  larceny  be  not  stated.  Id. 

6.  It  is  error  if  it  do  not  a|)pear  that  the  jurors  are  electors  in  the  township, 
borough  or  city,  where  the  trial  takes  place.  Id, 
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ALDERMEN  AND  JUSTICEa-<Con«nued.) 

7.  How  the  proceedings  are  to  be  made  up  and  certified  in  retam  to  a  certiorari. 
Id, 

A  certiorari  in  such  cases  cannot  issue  without  a  special  allowance  bj  the  court 
or  the  district  attorney.  Id. 

8.  In  such  cases  the  Christian  name  of  the  defendant  ought  to  be  given  and  not 
merel  J  the  initial  letter,  and  so  the  jurors  ought  to  be  named.  Id, 

On  a  charge  of  larceny  against  the  defendants,  made  and  tried  before  a  justice 
of  the  peace,  and  brougnt  up  by  the  defendants  by  certiorari.  Id, 

9.  A  summary  proceeding  before  a  justice  of  the  peace  is  in  the  nature  of  a 
criminal  prosecutfou  for  a  public  crime  or  ofienee,  ana  must  be  related  by  rules 
similar  to  those  adopted  by  the  oommon  law  in  criminal  prosecutions,  the  accused 
being  acquitted  or  condemned  by  the  decision  of  the  persou  i4>poiut4Hl  by  the 
statute  forjudge.   Comm.  vs.  Davenger,  478. 

10.  The  record  of  a  conviction  or  judgment  in  such  a  case  must  show  iurisdiction 
on  the  part  of  the  magistrate ;  it  must  specify  the  ordinance  violated ;  it  must  note 
a  penalty  imposed  conformins  precisely  with  the  fine  covered  by  the  ordinance ; 
it  must  show  either  that  the  derendant  confessed  the  charge,  or  that  it  was  msde 
out  by  the  proofs :  that  the  witnesses  were  sworn  or  affirmed  ;  that  the  commission 
of  the  offence  was  within  the  city  or  borough .  enacting  the  ordinance,  and  that 
judgment  was  duly  entered.  Id. 

11.  A  judgment  of  a  justice  of  the  peace  affirmed  or  reversed  on  certiorari  is 
final,  and  execution  can  issue  out  of  the  Court  of  Common  Pleas  for  the  debt, 
interest  and  costs,  when  affirmed,  and  for  the  costs  when  reversed,  under  the  act 
of  1810.  Long  rs.  Shelly,  6W. 

12.  The  record  need  not  be  remitted  to  the  justice  except  where  the  proceedings 
are  non  pressed.  Id, 

13.  The  act  of  May  24, 1871,  by  which  a  person  In  Mercer  county  may  be  tried 
and  convicted  before  a  justice  of  the  peace  and  a  jury  of  six  persons  for  selling 
liquor  without  a  license,  is  unconstitutional.    Comm,  vs.  Snalf  496. 

14.  It  is  contrary  to  tne  bill  of  rights,  which  declares  "  that  trial  by  jury  shall 
be  as  heretofore,  and  the  right  thereof  remain  inviolate."  Id, 

15.  When  a  defendant  is  summoned  to  appear  at  U  o'clock,  it  is  error  if  the 
transcript  sets  forth  that  at  2  o'clock  plaintin  appeared  and  defendant  did  not. 
Smith  vs.  Fetherntone,  306. 

16.  Where  judgment  has  been  entered  by  a  justice  against  a  defendant  who  was 
in  default,  but  who,  within  twenty  da^s,  entered  bail  for  an  appeal  which  be 
neglected  to  bring  into  court,  certiorari  will  not  avail  to  set  aside  an  execution 
subsequently  issued,  even  though  the  service  of  the  summons  be  shown  by  the 
record  to  have  been  defective.  Taking  the  appeal  amounts  to  a  recognition  that 
the  case  was  regularly  before  the  justice,  and  is  a  waiver  of  the  defect  which  other 
wise  would  have  been  fatal.  Jone$  vs.  Canal  Co.,  570. 

17.  An  agent  may  appear  before  a  justice  and  take  an  appeal.  The  justice  is 
the  judge  of  the  agent's  authority,  which,  it  must  be  presumed,  was  satisfactorily 
shown.  Id.  * 

APPEAL.  See  PBAoncE,  21. 

Where  upon  appeal  the  recognisance  is  defective,  as  by  reason  of  the  want  oi  a 
second  surety,  the  appeal  will  not  be  stricken  off,  but  the  ajipellant  will  be  permitted 
to  perfect  his  recognisance.   A.  D,  Hummer  vs.  The  Ephrata  School  Dittrietf  €^4. 

APPEARANCE.  See  Practicb. 

ARBITRATION.  See  Bankruptcy.  Replevin.  Bankruptcy.  16. 

1.  The  act  of  April  6, 1870,  must  be  so  construed  as  to  give  it  practical  effect, and 
not  to  embarrass  a  reasonable  administration, of  it,  by  sustaining;  critical  exceptions 
on  account  of  form,  or  time  or  manner  of  filing  papers,  notes  of  testimony  and 
memoranda  of  proceedings.    Van  Syckle  vs.  Stewart,  547. 

2.  When  a  legal  arbitrator  fails  to  ^le  all  the  papers  of  a  case,  the  proper  remedy  is 
to  appiv  to  the  court  to  have  such  defects  suppiien,  and  if  necessary,  for  an  enlarge- 
ment of  the  time  for  filing  pro(>er  exceptions.  When  this  course  is  not  pursued, 
an  exception  that  all  the  papers  were  not  filed  will  be  sustained,  particularly  when 
all  are  <m  file  before  and  at  the  time  of  hearing.  Id, 

3.  The  law  provides  two  modes  of  correcting  errors  in  proceedings  under  it : 
First,  by  motion  to  set  aside  the  award :  Second,  by  filing  exceptions  to  the  rulings 
and  decisions  of  law.  Id. 

4.  An  exception  that  the  legal  arbitrator  did  not  duly  reflect  upon  the  case,  being 
insusceptible  of  proof,  will  be  dismissed.  Id. 
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5.  It  is  no  ground  for  exception  that  the  body  of  the  award  of  the  arbitrator 
is  not  written  hy  himself,  bat  by  another  hand.  Id. 

6.  If  a  party  alleges  "  failare  of  mental  vigor  "  in  the  arbitrator,  daring  the  trial, 
he  mast  apply  to  be  relieved  from  the  submission  for  that  reason.  After  electing 
to  take  his  chance,  and  an  award  against  him,  he  cannot  except  on  this  ground.  lai 

7.  It  is  not "  misbehavior''  on  the  part  of  an  arbitrator  to  use  printed  notes  of 
testimonv,  not  shown  to  be  incorrect,  furnished  by  one  party,  the  other  refusing 
to  contrioute  to  the  expense  of  preparing  them.  /a. 

8.  An  exception  that  a  party  used  "undue  influence"  upon  the  arbitrator,  with- 
out specification  of  the  act  or  acts,  and  not  proved,  will  be  dismissed.  Id, 

9.  Counsel  have  a  right  to  withdraw  pomU  of  law  submitted  to  the  arbitrator 
for  his  opinion  in  writing,  before  the  award  is  nuM^e.  It  is  unusual  for  one  party  to 
except  because  the  points  of  the  other  are  not  answered.  Such  exceptions,  if  made, 
will  DC  disregarded  unless  accompanied  by  specifications  of  some  error  in  them,  or 
the  rulings  or  decisions  of  the  arbitrator  about  them.  Id. 

10.  An  exception  to  the  award  of  a  legal  arbitrator  that  it  is  "  illegal  in  8ub< 
stance  and  form,  and  without  law  or  evidence  to  support  it,"  is  merely  an  assign- 
ment of  "  general  errors,"  and  is  of  no  value  without  proper  specifications.  la, 

11.  The  rule  of  law  thaL  where  parties  to  an  executory  contract  appoint  an 
arbiter  to  decide  disputes  wnich  may  arise  under  it,  whose  decision  shall  be  final, 
no  action  will  lie  for  a  breach  of  the  agreement  by  one  a^inst  the  other,  does  not 
appiv  to  a  contract  which  forms  the  msis  of  a  mechanic's  lien.  Kreilich  et  aX, 
vs.  Rlein,  486. 

12.  The  ordinarv  covenant  in  such  an  agreement  that  the  costs  of  any  changes 
or  additions  to  the  building,  or  any  other  matter  affecting  the  contract,  shall  be  sub- 
mitted to  an  architect,  whose  decision  shall  be  final  and  binding  on  the  parties, 
will  not  operate  to  exclude  the  mechanic  or  material-man  from  filing  his  lien 
under  the  mechanics'  lien  law.  Id, 


ASSIGNMENT. 

1.  An  assignee  may  be  charged  in  his  second  account  with  items  received  prior 
to  the  filing  of  his  first  account    TruUC9  Estate^  16. 

2.  An  assignee  will  be  charged  with  interest  on  balances  in  his  hands,  where  he 
has  neglected  to  perform  his  duties  faithfully.  Id, 

3.  Brovm*$  Estate^  8  Phi  la.  Rep.  197,  followed  and  approved.  Id. 

4.  The  inventory  is  pritna  facie  evidence  of  the  amount  of  the  assignee's  liabil- 
ity. Id. 

ATTACHMENT.   ACT  OF  1869. 

A  defendant  is  entitled  to  the  benefit  of  the  exemption  law  in  a  proceeding 
commenced  by  attachment  under  the  act  of  17th  March,  1869,  if  the  original  de- 
mand be  founded  on  contract.    WoMhlmm  vs.  Baldwin,  472. 

ATTACHMENT  EXECUTION.  See  Evidence,  6. 

1.  A  garnishee  in  an  attachment  execution  ifl  not  bound  to  answer  irrelevant 
interrogatories.  Rhine  vs.  Bailroad,  336. 

2.  Horses  and  carriages  kept  at  a  livery  stable  are  not  tab|ect  to  attachment 
execution  against  the  livery  stable  keeper.  They  may  be  levied  on  directly.  Hail 
vs.  Manufacturing  Oo.^  370. 

3.  Judgment  will  be  entered  against  a  garnishee  on  the  amount  admitted  in  his 
answer  to  be  due,  although  it  beoune  due  after  plea  filed  by  the  defendant  Mul- 
len vs.  Maguire,  436. 

4.  A  fa,  and  attachment  execution  mar  both  issue  and  be  pursued  at  the 
same  tine,  and  plaintiff  will  not  be  compelled  to  elect  upoa  which  he  will  pro- 
ceed, unless  property  is  seized  under  either  sufficient  to  pay  the  Judgment  Shav 
TS.  jKenoM,  444. 

5.  Jurisdiction  by  attachment  in  ezeeution  must  be  exercised  by  aldermen  and 
JnsticeB  of  the  peace  within  the  scope  of  the  authority*  conferred  upon  them  by 
statute ;  otherwise  their  proceedings  are  illc^  and  void.  Masttre  vs.  Turner^  483. 

6.  When  judgment  has  been  recovered  agminst  a  defendant,  and  execution  thereon 
returned,  "no  goods,"  debts  due  to  him,  deposits  of  money  made  by  him,  stocks, 
or  other  personal  propertv,  not  exempt  by  law,  belonging  to  him,  may  be  attached, 
and  the  person  in  whose  hands  such  property  is,  may  be  summoned  as  a  garnishee; 
and  alter  a  service  of  interrogatories  and  a  rule  upon  him  to  answer,  as  the  law 
directs,  if  he  be  in  de&alt,  or  if  it  appear  by  his  answers,  or  be  shown  by  the 
proofii  on  hearing,  that  he  owes  the  derendant  a  debt,  or  has  property  belonging  to 
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ATTACHMENT  EXECUTION— (Continued.) 

him  eqital  to,  or  leM  in  amount  or  value  than  the  plaintiff's  judgment,  then  Judg- 
ment should  bo  specially  entered  that  the  plaintiff  have  execution  of  such  amount 
or  sum,  naming  it,  thus  in  the  hands  of  the  garnishee;  and  that,  if  the  garnishee 
refuse  or  neglect,  on  demand  made  by  the  constable,  to  pay  the  same,  then  it 
should  be  levied  of  the  garnishee's  goods  and  chattels,  as  m  case  of  a  Jadgment 
against  him  for  his  own  proper  debt ;  and  further,  that  he  be  thereupon  cuscharged 
as  against  the  defendant  of  the  sum  so  attached  and  levied.  Id. 

7.  If,  however,  the  debt  thus  due  bj  the  garnishee  or  the  value  of  the  property 
thus  attached,  be  greater  than  the  plaintiflrs  judgment,  then  the  special  judgment 
should  be  that  the  plaintiff  have  execution  of  so  much  thereof,  naming  the  amount, 
as  will  satisfy  his  judgment  against  the  defendant,  with  interest  ana  costs;  to  be 
followed  as  in  the  former  instance,  by  the  addition  ad  entry  relative  to  a  refusal  to 
pay,  and  also  relative  to  a  discharge  on  the  part  of  the  garnishee.  Id. 

8.  Where  the  garnishee  is  in  default,  or  contests  his  indebtedness  to  the  defend- 
ant, or  where  there  is  a  recovery  against  him  for  an  amount  greater  thau  that 
admitted  by  his  answers  to  be  due  to,  or  belonging  to  the  defenaant,  the  plaintiff 
is  entitled  to  have  execution  against  him  for  the  costs  of  the  attachment  proceed- 
ing ;  but  it  is  otherwise  where  he  admits  his  indebtedness,  or  admits  that  he  has 
property  of  the  defendant,  and  surrenders  it.  Id. 

'  9.  The  execution  against  the  garnishee  should  recite  the  form  of  the  judgment,  and 
contain  a  command  to  the  constable  In  substantial  conformity  with  it.  A  further 
command  should  be  inserted,  that  in  the  event  of  a  levy  and  sale  of  the  goods 
and  chattels  of  the  garnishee,  if  the  proceeds  exceed  the  amount  for  which  the 
execution  issued,  the  overplus,  less  the  C9sts  of  sale,  should  be  returned  to  the 
garnishee.  Id. 

10.  A  plaintiff  has  no  right  to  receive  from  a  constable  anything  more  than  the 
snni  to  be  collected  under  the  command  of  the  writ,  even  though  his  jud^ent 
against  the  original  defendant  be  greater  thaii  that  against  the  garnishee.  Id. 

11.  A  judgment  entered  against  a  defendant  and  a  garnishee  jointly  is  without 
/arrant  in  law ;  and  though  neither  appeal  nor  certiorari  be  taken,  and  six  years 

afterwards  it  be  revived  against  the  ^rnishee  alone,  neither  appeal  nor  certiorari 
being  then  taken,  and  execution  be  issued  on  the  latter  judgment,  commanding 
the  constable  to  lev^  the  same  of  the  goods  and  chattels  of  the  garnishee,  ceri^ 
orari,  if  taken  in  time,  will  avail  to  set  aside  the  execution.  Age,  no  matter  how 
great,  can  never  infuse  vitality  into  a  judgment  entered  by  an  alderman  or  justice 
of  the  peace,  which  lacks  statutory  authority  originally.  Id, 

ATTORNEY. 

1.  An  attorney  cannot  bind  his  client  by  an  agreement  for  the  sale  of  land. 
Burkhardt  vs.  Schmidt^  118. 

2.  A  power  of  attorney  to  institute  suit  executed  by  the  president  of  a  bank  with- 
out authority  from  the  board  of  directors,  is  not  sufficient.  Bank  vs.  Keiw^  3t  1. 

ATTORNEY-GENERAL.  See  Passenger  Railways,  8. 

BANKRUPTCY.  See  Mortgage,  8. 

1.  Proceedings  in  bankruptcy— lujunotion  issued  restraining  defbidants  from 
ooHecting  any  rents  from  real  estate  in  which  the  bankrupts  have  any  legal  or 
•quiuble  eatate,  and  appointment  of  a  receiver.   Keenan  vs.  Shannon,  219. 

2.  Confession  of  judgment,  and  execution  under  it,  where  it  must  neoessarily 
stop  the  debtor's  business,  is  a  void  transfer  and  preference  within  the  meaning  of 
the  bank  rupt  act,  as  of  th«  date  of  the  entry  of  judgment.   Znhm  vs.  Fry,  248. 

3.  The  court  can  decree  a  restoration  to  the  assignee  of  the  ftmd  realiaed,  although 
it  luav  be  in  the  custody  of  a  State  of&oer.  Id. 

4.  Without  actual  fraud  a  creditor  so  preferred  will  be  allowed,  upon  surrender, 
to  partioipate  in  the  bankrupt's  assets.  Id. 

.V  Judgment  notes  given  bona  fide,  and  for  an  amount  actually  rem'ived,  will  not 
be  set  aside  merely  because  they  were  entered  a  month  before  a  petition  in  bank- 
ruptcy was  aied  against  the  defendant.  Some  of  the  notes  were  dated  three  and 
Ibur  years  before  the  petition  was  filed.   Piper  vs.  Bnldy,  247. 

6.  After  a  bankrupt's  estate  has  been  plaoed  in  the  hands  of  a  trustee  under  the 
direction  of  a  committee  of  creditors,  by  virtue  v*f  the  43d  section  of  the  bankrupt 
act,  the  oi>urt  cannot,  in  the  absence  of  fraud,  call  a  meeting  of  creditors  lo  control 
ttie  c«)minittee*s  action.   In  re  Jay  Cooke  et  al.,  262. 

7.  On  the  death  of  an  involuntary  bankrupt  before  a  jury  trial  has  been  had  to 
determine  whether  he  has  committed  an  act  of  bankruptcy,  the  prooeadinga  must 
aUtt.   in  rs  ifci^WHiW,  278.  r  /,      r  a* 
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BANKRUPTCY— (Continued.) 

8.  In  an  application  for  the  tale  of  real  estate  by  a  bankrupt's  assignee,  the 
proper  inauiiy  for  both  the  assignee  and  the  court,  is  on  what  terms  wiJlit  bring 
most  for  the  creditors,  subject  to  or  discharged  from,  the  incumbrances  against  it. 
Jh  re  Iron  Co,,  274. 

9.  The  right  of  an  execution  creditor  or  landlord  upon  a  warrant  issued  before 
(he  commencement  of  the  proceedings  in  bankruptcy,  is  paramount  to  the  assignee 
ill  bankruptcy,  and  will  control  the  fund  against  the  general  creditors,  in  re 
Weamer,  275. 

10.  Where  no  question  of  disputable  right  exists,  assignees  in  bankroptcv  can- 
not obtain  the  instruction  of  tne  court  whether  to  do  a  proposed  act,  which,  if 
pro|)er  on  their  t>art,  would  be  within  their  own  discretion  and  power  on  the  ad- 
ministration of  their  tnist.   In  re  Saving  Fund,  276. 

11.  Bankruptcy— Equity— Pleading— Amendment— Creditor's  bill— Dower  of 
bankrupt's  wife.   StoUsbury  et  al,  vs.  CadwaUader  el  al.,  281. 

12.  Under  the  amendment  to  the  39th  section  of  the  bankrupt  law.  the  debtor 
will  be  reouired  to  file  a  list  of  his  creditors,  and  the  amount  of  their  claims, 
where  nn  involuntary  petition  was  filed  against  him  since  December  1,  1873,  to 
which  he  had  made  a  denial  and  a  demand  for  a  Jury  trial,  and  had  since  filed  a 
demurrer.   Bank  vs.  Palmer.  286. 

13.  A  manufacturer  was  adjudged  a  bankrupt,  and  the  goods  alid  ehattels  at  the 
manufactory  building  were  oraeml  by  the  court  to  be  sold  by  the  marshal,  and  the 
proceeds  to  be  paid  to  the  assignee  that  should  be  afterwards  appointed.  A  sale 
was  made  and  the  marshal  paid  over  to  the  assignee  $2,166.74.  The  4th  section  of 
the  State  landlord  and  tenant  act  secures  to  the  landlord  a  preference  over  other 
creditors  for  one  year's  rent,  from  the  proceeds  of  the  sale  of  personal  property  on 
the  demised  premises.  A  subsequent  law  extends  the  same  privilege  to  operatives 
in  manufactories  for  one  mouth's  wages.  In  this  case  there  was  due  to  the  land- 
lord for  one  year's  rent  $2,700,  and  to  the  operatives  about  $1,800.  The  landlord 
proved  his  debt,  including  the  rent,  without  naming  his  lien  or  security,  and  took 
part  in  tlie  election  of  an  assignee,  as  an  unsecureo  creditor,  and  ahen»'ards,  on 
ascertaining  his  privilege,  asked  leave  to  amend  the  proof  by  setting  forth  his 
seouritr.  The  assignee  claiming  that  he  ought  not  to  be  allowed  to  amend ;  or,  if 
alIowe<l,  that  the  operatives  were  entitled  to  be  paid  in  Aill,  one  month's  wages,  iu 
preference  to  the  claim  of  the  landlord.   It  wis  held : 

Tliat  a  creditor,  having  a  lien,  and  proving  his  demand  in  ignorance  of  his  privi- 
lege, without  earning  his  security,  should  be  allowed,  in  the  absence  of  fraud,  to 
amend  his  proof.    In  re  McConnell,  287.  • 

14.  That  it  was  not  desired,  by  the  28th  section  of  the  bankrupt  aot,  to  give 
to  the  five  classes  of  creditors  there  enumerated,  any  priority  over  secured  edi- 
tors. Id, 

15.  That  bv  the  State  laws,  landlords  and  operatives,  in  oases  of  this  sort,  stand 
on  the  same  iboting,  and  bein^  equally  favored,  are  entitled  to  the  payment  of  their 
preferred  claims  jrro  rata.  Id. 

16.  An  assignee  in  bankruptcy  may  appeal  from  an  award  of  arbitrators  under 
the  compulsory  arbitration  law.  without  the  payment  of  costs,  the  advene  party 
having  taken  out  the  rule  of  rererenoe.  Moru  vs.  Gritmannf  573. 

BANK. 

A  power  of  attomer  to  institute  suit,  exeeuted  by  the  president  of  a  bank  with- 
out authority  from  tne  board  of  direotors,  is  not  soffieieiit  OiUMetu?  Bank  vs. 
A>m,311. 

BILL  OF  DISCOVERY.  See  Equity. 

BILLS  AND  NOTES.  See  Affidavit  of  Defence,  1. 

1.  Notice  of  protest  having  been  left  with  A  on  Sunday,  being  told  what  it  was, 
and  the  following  Monday  being  in  time  to  serve  said  notice:  Mddy  that  that  was 
sufficient.   Bank  vs.  Rheem,  462. 

2.  A  merchant  agreed  to  accept  bills  drawn  by  his  correspondent  to  the  amount 
of  two  thirds  of  the  value  of  an  intended  shipment.  The  vessel  and  cargo  were 
lost  and  the  consignees  were  authorized  by  all  parties  in  interest  to  settle  with  the 
insurance  company  for  two-thirds  of  their  claim.  The  consignors  having  drawn 
in  excess  of  tlie  amount  agreed,  and  the  insurance  money  being  conseauently  in- 
sufficient to  pay  all  the  drafts,  the  court  held  that  they  ought  to  be  paid  in  fiill  in 
the  order  in  which  they  were  presented,  until  the  fbnd  was  exhausted.  Cabada 
YU,  De  Jongh  et  oL,  422. 
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BILLS  AND  NOTES— (Continued.) 

5.  Proinifie  to  pav  debt  of  another—Indoraer  of  note.    Wilson  vs.  MfarHn,  470. 
4.  In  a  suit  against  three  drawers  of  a  joint  promissory  note,  where  there 

has  been  service  of  the  writ  upon  two  onlj^  a  eopj  of  the  note  and  a  mere  state- 
ment filed  are  suflScieut  to  entitle  the  plaintiff  to  judgment  against  those  served— 
under  the  5th  section  of  the  act  of  March  21,  1806.  Vanouph  vs.  Boger  et  al.,  616. 

6.  The  notice  required  to  be  given  by  surety  to  a  pnndpal  in  order  to  dis- 
charge him  fVom  undoubted  legal  liability  should  be  clear  and  explicit  to  proceed 
and  collect  the  debt  Id, 

6.  The  notice  should  be  ffiven  after  the  maturity  of  the  note,  and  reasonable 
time  to  proceed  should  be  allowed,  and  the  affidavit  should  state  with  certainty 
all  the  material  facts  required.  Jd, 

BOARD  OF  SURVEYORS. 

1.  The  authority  given  to  the  board  of  surveyors  under  the  direction  of  the  city 
councils,  by  the  act  of  June  6. 1871,  P.  L.  1353,  to  confirm  or  reject  plans  or  re- 
visions of  plans  of  surveys  and  regulations,  invest  them  with  power  to  alter  or 
amend  8u<m  plans  in  whole  or  in  part,  b^  blotting  out  or  vacating  one  or  more  of 
the  streets  on  such  plans,  and  substituting  others,  or  by  adding  new  streets,  and 
the  action  of  the  board  upon  any  such  plans  unappealed  from,  is  a  finality.  In  re 
Arch  Street,  117. 

2.  When  a  plan  has  been  sent  back,  after  a  hearing,  to  the  board  of  surveyors 
for  reconsideration,  and  the  board  having  reconsidered  it,  and  by  resolution  con- 
firmed it  again,  this  is  not  a  final  judgment,  but  a  person  interttted  may  take  an 
appeal  to  the  Quarter  Sessions.   Duhrtna'e  Appeal,  181. 

3.  The  presumption  is  that  the  plan  of  the  board  is  a  proper  one,  and  the  court 
ought  to  be  satisfied  of  clear  mistake  or  abuse  of  power  before  tliey  will  reverse 
ii.  Id,  / 

BOND. 

A  treasurer's  bond,  riven  on  bis  re-election  in  1873  for  the  fhithftil  accounting 
ibr  funds  coming  into  his  hands  for  the  terno.  will  cover  funds  then  remaining  in 
^is  hands  from  prior  terms.  De  Hart  vs.  McOuire,  359. 

BOROUGHS.  See  Penalties. 

1.  The  officers  of  the  borough  of  Ashland  must  be  qualified  electors  of  the 
borough,  and  if  any  officer  during  his  term  ceases  to  be  an  elector,  as  by  removal 
from  the  borough,  he  also  ceases  to  be  one  of  its  officers.  Comm,  ex  rtL  vs. 
Lolly  y^l,* 

2.  The  burgess  of  a  borough  incorporated  under  the  general  borough  law  of 
1851,  has  no  nght  to  act  as  a  member  of  the  town  council,  and  cannot  refuse  to 
sign  ordinances  regularly  passed  by  the  town  council,  on  the  ground  that  he  was 
uot  )>resent  as  a  member  wnen  they  were  adopted.  Omm,  ex  reL  Shepp  etal,'n, 
Kepner,  510. 

3.  The  chief  burgess  of  a  borough  has  the  right  to  take  proceedings  in  the 
nature  of  a  qiio  warranto  to  oust  a  councilman  under  the  act  of  I860,  lor  being 
interested  in  a  contract  for  fhmishing  materials  to  said  borough.  He  has  a  suffi- 
cient interest  to  make  him  a  competent  relator.  Omm,  ex  rtl,  Henry  S,  Kepner 
vs.  Daniel  Shepp,  518. 

4.  A  member  of  a  town  council,  who  is  charged  in  a  suggestion  in  the  nature 

a  quo  warranto,  with  having  an  interest  in  a  contract  lor  furnishing  supplies 
to  the  borough  of  which  be  is  an  ofilcer,  must,  in  his  plea,  disclaim  or  justify. 
If  the  plea  contain  nothing  of  substance,  if  no  materiiu  issue  could  be  formed 
upon  it,  judsment  will  be  given  upon  the  record,  as  if  the  bad  plea  had  no  ex- 
istence. l£ 

BROKER.  SeeLlCENSB. 

BUILDING  INSPECTORS. 

1.  The  word  "  rural  **  in  the  building  inspection  aet  of  1855  is  not  oooatraed  the 
same  as  in  the  tax  act  of  1854.   Hancock  vs.  Thayer,  25. 

2.  Whenever  the  neighborliood  is  so  compactlv  built  up  as  to  ^ve  it  the  char- 
acter of  the  built-up  portion  of  the  city,  the  Duilding  inspection  will  apply  and  be 
enforced.  Id, 

3.  The  act  of  1855  requires  that  all  new  buildings  fVonting  on  a  court  of  less 
width  than  twenty  feet  sliall  recede  so  that  the  court  shall  be  of  that  width ;  this 
act  is  constitutional  and  the  owner  is  entitled  to  compensation*  In  rt  Perr^ft 
Court,  27. 
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BUILDING  INSPECTORS— (ConUnued.) 

4.  A  building  erected  upon  a  corner  lot  fronts  upon  both  streets  or  alleys  ti|)on 
which  it  bounds,  within  the  meaning  of  the  act  or  April  21, 18d5,  and  the  streets 
or  alleys  must  be  twenty  feet  wide.   CUy  vs.  Miehener,  30. 

CEMETERY. 

1.  A  private  claim  to  the  right  of  interment  in  a  cemetery  lot  will  be  enforced 
by  mandamus.   Comm,  ex  rel.  vs.  Cemetery  AaaociutUn^^  385. 

2.  A  provision  of  the  charter  of  a  cemeterv  company  which  prohibits  the  trans- 
fer of  lots  without  consent  of  the  manaeers,  Is  binuing  upon  grantees,  and  a  trans- 
fer vrithout  such  approval  passes  no  title.  Id, 

3.  A  lot-holder  who  has  executed  and  delivered  a  deed  of  transfer  of  his  lot,  un- 
approved as  aforesaid,  still  has  the  right  to  order  and  compel  an  interment  in  said 
lot.  Id, 

CITY  OF  PHILADELPHIA. 

See  Building  Inspbctobs,  1,  2.  Collector  of  Delinquent  Taxes,  1. 
Board  of  Surveys,  1,  2, 3.  Public  Building  Commission.  Couk- 
ciLB.  Evidence,  14.  Passenger  Railways,  2.  Roads  and  Streets. 

1.  A  passenp^er  railway  company  having  laid  their  road  in  the  streets  of  the  city 
of  Philadelphia,  under  authority  of  a  charter  from  the  State,  are  liable  to  the  regu- 
lations adopted  bv  councils  for  the  pre^rvation  of  the  public  rights  iu  the  high- 
way.  Hailway  (Jompany  vs.  The  CUu  et  aL.  72. 

2.  But  where  an  obstniction  arises  by  the  laying  of  another  railway  track  on  the 
same  street,  under  a  subsequent  charter,  it  is  not  reasonable  grouud  to  authorize  a 
eity  ordinance  to  require  the  removal  of  the  first  track,  and  such  removal  by  the 
city  authorities  is  illenU,  and  will  be  restrained  by  injunction.  Such  removal  is 
not  a  public  work  under  the  act  of  April  8, 1846.  Id. 

3.  A  passenger  railway  company  having  accepted  their  charter  with  the  knowl- 
edge that  the  city  poss^sed  the  most  ample  power  to  legislate  by  ordinance  as  to 
her  streets  and  highways,  to  make  all  needed  regulations  for  the  most  convenient 
ei\)oyment  of  the  same,  by  the  citizens  of  the  Commonwealth,  they  are  bound  by 
an  implied  agreement  to  hold  their  special  privileges  subject  to  a  proper  exercise 
of  this  power  by  the  councils  of  the  city.  Id, 

4.  The  vital  question  in  every  such  case  is,  is  the  reflation  or  order  of  the  mn- 
nici|>al  authority  reasonable  and  necessary  ?  If  it  is,  it  will  be  maintained ;  if  it  is 
not,  it  will  be  set  aside.  Id, 

5.  The  park  commission  has  power  to  use  the  name  of  the  city  of  Philadelphia 
iu  anv  proceeding  at  law  or  in  equity  that  may  be  necessary  to  carry  into  effect 
the  objects  referred  to  in  the  act  creating  the  commission.  The  City  vs.  Railway 
Company^  165. 

6.  Under  the  acts  of  Assembly  relatinp^  to  Fainnount  Park,  the  citv  councils 
alone  are  authorized  to  determine  when  city  loans  shall  be  issued  for  tne  )>erma- 
nent  improvement  of  the  park.    Comm,  ex  rel.  vs.  Parle  et  al.,  445. 

7.  The  power  of  the  Legislature  of  the  State  over  the  streets  of  the  city  are  so 
ample,  that  no  matter*what  hardship  may  be  imposed  upon  citizens  owning  or  oc- 
cupying property  thereon,  equity  can  give  no  relief.  Maris  et  ai.  vs.  RaUtoay 
Company  ettU.fAl, 

8.  The  State  having  granted  a  right  to  lay  rails  on  a  street,  to  one  corporation, 
cannot  grant  any  right  to  another,  which  will  interfere  with  that  nght  first 
granted.  Id. 

9.  A  grant  of  right  to  cross  any  "  railways  and  railroads  now  or  hereafter  to 
be  laid  on  Market  street,"  does  not  give  a  right  to  cross  a  railroad  now  con- 
structed. Id. 

10.  By  the  act  of  April  21,  1858,  it  is  provided  that  no  contract  shall  be  binding 
npon  the  city  of  Philadelphia  unless  an  appropriation  sufficient  to  pay  the  same  be 
previously  made  by  councils.  Held^  that  where  an  appropriation  was  made  suffi- 
cient at  the  time  to  pay  the  contract  in  full,  a  snbseauent  diversion  of  the  same  to 
other  objects  by  the  city  left  the  city  liable  as  though  such  diversion  had  not  been 
made.   McGlue  vs.  CUyy  848. 

11.  Where  the  city  has  directed  that  a  stream  partly  natural  and  partly  artificial 
should  be  culyerted,  defendant,  who  was  the  contractor  to  fill  up  and  grade  a 
street,  will  be  restrained  from  filling  up  the  stream  before  the  culvert  luis  been 
erected.   Sanger  et  al.  vs.  CUy  et  al.y  338. 

12.  If  property-holders  nominate  A  to  the  commissioners  to  do  the  paving,  the 
fiict  that  they  nominate  another  person  afterwards,  does  not  revoke  their  nomina- 
tion of  A.   lAmg  et  al.  vs.  (/Hourke  et  al.,  129. 

13.  Allison,  P.  J.,  dissents.  Id. 

14.  The  duties  of  a  county  treasurer,  by  the  oonsolidation  act  of  1854,  devolve 
npon  the  city  treasurer.   Comm.  vs.  Fox,  204. 
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CHARTER.  See  Corporation. 

COLLECTION  AGENT. 

Where  defendants  undertake  merely  to  forward  a  claiiii  for  oollection  thej  can 
only  be  held  liable  for  fraud  or  concealment,  and  the  statute  of  limitations  will  be 
a  bar  to  an  action  against  them.   Morgan  et  al,  vs.  Tener  ti  al.f  412. 

COLLECTOR  OF  DELINQUENT  TAXES. 

The  act  of  March  24,  1870,  creatins^  the  office  of  collector  of  delinquent  taxes, 
does  not  authorize  the  collector  to  sell  the  goods  of  a  tenant  for  taxes  due  by  the 
owner.   The  collector  has  only  the  power  given  him  in  this  act.  McAfee 

Buinm,  157. 

CONSTITUTIONAL  LAW.  CORPORATION,  16.  Salaries. 

1.  The  27th  section  of  Article  III.  of  the  new  Constitution  is  obscurely  worded, 
but  its  manifest  purpose  was  to  get  rid  of  the  State  officers  of  inspection.  Elton 
vs.  Geiwert  H  al.,  330.  • 

2.  When  the  Constitution  says,  no  office  for  inspection  or  measuring  shall  be 
continued,  and  an  intent  to  the  contrary  does  not  appear,  we  are  to  suppose  the 
convention  intended  to  mean  that  they  should  not  be  continued  after  the  adoption 
of  the  Constitution.  Id. 

3.  What  is  said  upon  the  floor  of  the  convention  is  a  proper  aid  In  an  investiga- 
tion of  this  character.  Id. 

4.  The  general  sections  26  and  29  of  the  schednle  do  not  control  or  modify  the 
27th  section  of  Article  III.,  as  it  is  "  otherwise  provided  in  the  Constitution."  Id. 

5.  The  schetlnle  was  added  to  prevent  inconveniences  from  changes  in  the  Con- 
stitution ;  this,  in  its  effect  on  persons  in  office,  was  intended  to  prevent  incon- 
venience to  those  who  filled  offices,  in  harmony  with  the  instrument,  not  to  those 
who  were  to  be  deprived  of  office  by  iti  adoption.  A  general  provision  in  statutes 
does  not  overrule  a  special  provision,  when  both  can  oe  so  construed  as  to  stond. 
Id. 

6.  Penalties  collected  by  magistrates  under  act  March  29, 1869,  are  payable  into 
the  county  treasury,  under  the  13th  section  of  Article  V.  Constitution  of  1873. 
Comm.  ex  rel.  vs.  Randall,  451. 

7.  The  act  of  April  14,  1851,  authorising  iudgments  to  be  taken  in  certain  cases 
where  no  affidavit  of  defence  is  filed,  in  Schuylkill  county,  is  not  annulled  or  re- 
pealed by  section  26  of  Article  V.  of  the  new  oonstitution.  Bright  vs.  Coal 
Co.,  609. 

8.  Where  it  was  intended  bv  the  oonstitution  to  annul  or  abrogate  any  existing 
law,  the  intention  is  expressed  in  unambiguous  language.  Id. 

9.  The  right  of  eminent  domain  in  the  State  cannot  be  restricted  except  as 
provided  by  the  constitution,  delegated  by  the  inherent  power  of  the  people.  It 
18  an  infringement  of  that  instrument  to  allow  private  property  to  be  taken  for 
private  use.  This  can  onlv  be  done  for  public  purposes,  and  oy  paying  or  securing 
the  payment  thereof.  The  10th  section  of  Article  IX.  is  a  disabling^  not  an 
enabling,  clause.   Railroad  vs.  Lawrence  et  al,,  604. 

CONTRACT.  See  Equity,  15.  Evidence.  8. 

The  provision  of  a  railroad  contract  tnat  the  decision  of  the  engineer  shall  be 
final  and  conclusive  in  any  dispute  which  may  arise  between  the  parties  relative  to 
or  tonching  the  same,  does  not  include  within  its  terms  of  submission  damages 
ha{f|>enin.;  to  the  plaintiff  from  a  rescission  of  the  contract.  McGovei'n  vs. 
Bockias,  438. 

COPYRIGHT. 

A  defendant  will  be  restrained  by  injunction  fVom  usinff  the  title  of  a  dramatic 
composition  which  has  been  copyrighted,  even  though  the  body  of  the  play  in- 
tended to  be  presented  under  that  tiue  may  be  different  from  the  copyrighted  play. 

Shook  \'^.  Wood,Zn. 

CORPORATION.  See  Equity,  22, 35, 86,  37, 88, 39.  Insurance.  Fire  Co. 

1.  The  act  of  1856.  in  relation  to  dissolving  oorporations,  implies  to  such  as  are 
directlv  incorporated  by  the  Legislature.  In  re  Credit  Mobilter^  2. 

2.  This  court  will  not  make  an  order  for  the  dissolution  of  a  corporation,  if  it 
would  prejudice  the  public  welfare  or  the  interest  of  the  corporators.  Id, 
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CORPORATION— (Continued.) 

3.  A  charter  will  not  be  approved  where  membership  is  not  restricted  to  citizens 
of  this  commonwealth,  or  wnere  there  is  a  provision  that  membership  is  to  be 
forfeited  upon  enlistment  in  the  army  or  navv.   In  re  Benevolent  Society,  19. 

4.  Substantive  alterations  of  a  charter  should  be  assented  to  by  the  body  who  com- 
pose the  corporation,  and  where  that  body  is  the  stockholders,  the  directors  or  trus- 
tees have  no  power  to  accept  or  r^ect  such  alterations.   Brown  vs.  Mining  Co.,  32. 

5.  There  must  be  a  regular  acceptance  of  the  alterations  of  a  charter  before  they 
can  bind  the  members.  Id. 

6.  The  Legislature  cannot  alter  a  charter  so  as  to  impair  the  terms  of  the  con- 
tract between  the  members  and  the  corporation.  Id, 

7.  The  Court  of  Common  Pleas  has  no  authority  to  incorporate  a  club  with  the 
^vision  that  each  share  shall  be  entitled  to  one  vote.   Omm,  ex  rtL  vs.  Conover^ 

8.  Tbe  acts  only  authorise  the  court  to  confer  such  immunities  as  by  the  common 
law  were  necessary  to  constitute  a  corporation.  Id, 

9.  Membership  of  a  corporation— Risht  to  vote.    Comm,  vs.  Burial  Society,  68. 

10.  Under  the  act  of  February  18,  1869,  the  courts  will  not  approve  an  act  of 
incorporation  of  a  company  to  trade  in  real  estate  for  the  benefit  of  the  stock- 
holders  alone.   In  re  Building  Co.y  106. 

11.  Service  on  a  director  of  a  corporation  under  the  act  of  March  17,  1856,  is 
ffood,  where  none  of  its  officers  reside  in  the  county,  and  part  of  the  property  of 
tne  corporation  is  in  the  county,  and  the  articles  of  association  designate  the 
county  as  the  place  of  its  principal  office.   Orubb  vs.  Manu/acturing  Co.,  316. 

12.  A  mortgage  given  by  a  corporation  on  its  leasehold  interest,  machinery  and 
fixtures  and  no  objections  made  against  its  validity  by  the  company,  cannot  be 
defeated  by  an  assignee  in  bankruptcy  of  the  company  on  his  affidavit  that  it  was 
given  without  due  authority.   Lewis  vs.  Axle  Works,  334. 

13.  Corporate  franchises  cannot  be  declared  forfeited,  or  lapsed  to  the  Common- 
wealth, bv  bill  in  equity.   Lejee  vs.  Railway,  362. 

14.  Unaer  the  act  of  June  19, 1871,  Purd.  288,  courts  may  give  relief  by  injunc- 
tion at  the  suit  of  private  parties,  or  of  corporations,  when  it  is  alle^  that  private 
or  individual  rights  are  injured  or  invadeu,  by  any  corporation  claiming  to  nave  a 
franchise,  to  do  the  act  from  which  the  injurv  results.  Id, 

15.  Questioned— Whether  corporate  franchises  which  have  become  vested  by 
acceptance  or  otherwise,  can  be  taken  away  or  declared  forfeited  to  the  Common- 
wealth, by  an  alteration  or  amendment  of  the  Constitution  of  the  State.  And 
whether  such  grant  is  not  protected  by  Article  1,  section  10,  of  the  Constitution 
of  the  United  States.  Id, 

16.  It  must  appear  by  petition  or  affidavit  that  at  least  three  signers  of  articles 
of  incorporation  are  citizens  of  Pennsylvania.   In  re  Beneficial  Society,  380. 

17.  Tiie  articles  must  show  the  place  where  the  business  is  to  be  transacted ;  the 
location  of  its  office  is  not  sufficient  Id, 

18.  Notices  of  application  for  charter  must  be  published  in  the  Legal  Intelli- 
gencer and  two  general  newspapers.  Id, 

19.  Such  notice  should  specify  particularly  the  time  and  place  of  such  intended 
application.  Id, 

20.  Re<iubites  of  application  for  charter,  examined  and  discussed.  InreBelirf 
Association,  546. 

CONVERSION. 

Testator  devised  to  his  wife  in  trust  for  herself  and  children,  and,  after  a  pertain 
time,  "  if  the  executor  thinks  It  will  be  more  productive,"  the  propertv  to  be  sold, 
and  the  money  divided.  The  parties  in  interest,  iiaving  elected  l>y  deed  to  take 
the  land  in  lieu  of  the  proceeds  of  the  sale  thereor— /Te/a:  That  a  deed  from  them. 
without  joining  the  executor,  passed  a  good  title  to  defendant  Twaddell  vs.  Xatut 
Co.,  63. 

COUNCILS.  See  Fairmount  Park,  1.  Passenger  Railways,  2.  Roads  and 
Streets,  8.  Boroughs,  3, 4. 

1.  Private  citizens,  having  no  particular  or  special  interest  to  be  affected,  have 
not  the  right  to  ask  for  a  quo  warranto  to  oust  a  member  of  councils.  Comm.  ex 
rel,  vs.  Home,  164. 

2.  The  office  of  councilman  Is  a  town  office.  Comm,  ex  rel,  vs.  Bumm,  162. 

3.  A  citizen  who  claims  a  seat  in  councils  in  place  of  one  who  has  removed  fh>m 
the  ward,  has  sufficient  interest  to  entitle  him  to  a  writ  of  quo  warranto  to  deter- 
mine the  question  of  forfeiture.  Id. 
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COVENANT.  Sec  Equity,  12. 

1.  Equity  will  restrain  a  defendant  from  earryinff  on  the  bnsineffl  of  horse-shoe- 
ing "in  Germantown  or  its  vlclnltv"  when  the  defendant  has  entered  into  an 
agreement  with  plaintiff  to  that  effect.    Carroll  vs.  fficka,  308. 

2.  Before  a  covenant  not  to  practise  medicine  in  the  neighborhood  can  be 
enforced  in  equity,  evidence  must  be  given  to  show  the  extent  of  the  practice  sold 
to  plaintiff.  McNuU  vs.  MeEwen.  112. 

3.  Covenant'  based  on  a  deed  of  conveyance  of  land,  containing  a  general  war- 
ranty.  Hauck  vs.  Single,  561. 

CRIMINAL  LAW.  See  EviDBNCE,  12.  Aldbrmbn  and  Justiceb. 

1.  The  statute  of  limitations  is  a  bar  to  an  indictment  for  bigamy.  It  begins  to 
run  fVom  the  date  of  the  second  marria^^.   Comm.  vs.  McNemy,  206. 

2.  One  who  pursues  and  arrests  a  thief  who  has  stolen  a  mule,  is  not  thereby 
entitled  to  the  reward  allowed  by  the  act  of  1821  for  the  pursuit  and  arrest  of  a 
horse  thief.   Comm,  vs.  JSdtoardSf  215. 

3.  A  partner  cannot  be  indicted  for  forgery  of  an  instmment  of  writing  with 
intent  to  defraud  the  copartnership.   Comm.  vs.  J?roim,  184. 

4.  An  atUmpt  to  illegally  vote  is  an  indictable  offence.   Comm.  vs.  JoneM,  211. 

5.  The  distribution  of  prizes  by  chance  amounts  to  a  lottery.  Comm,  ex  rel.  vs. 
Sheriff.  203. 

6.  Ttie  Commonwealth  is  allowed  to  stand  aside  Jnrors  without  assigning  eause 
of  challenge.    Comm.  vs.  Keenan,  194. 

7.  An  indictment  under  the  act  of  May  3, 1871,  should  charge  that  the  offence 
was  committed  in  the  Twenty-second  ward.  An  indictment  general  in  its  terms 
is  not  sufficient  uuder  this  act.  Id. 

8.  As  there  are  two  acts  of  assembly  reouiring  licenses  to  theatres,  an  indictment 
against  the  proftrietor  of  a  theatre  should  all^  under  which  act  the  charge  is 
made.    Comm.  vs.  Fox^  204. 

9.  Where  a  statute  creates  an  offence,  and,  on  conviction,  imposes  a  penalty. 
without  prescribing  a  method  of  prosecution,  the  proceeding  may  be  instituted 
either  by  summons  in  debt,  in  the  name  of  the  Commonwealth,  for  the  uses  directed 
in  the  statute,  or  by  warrant  of  arrest,  at  the  discretion  of  the  Justice.  And  in 
such  a  case  there  is  no  appeal.  The  Legislature  may  declare  a  new  offence,  and 
provide  a  mode  of  ascertaining  the  guilt  of  one  charged  with  it,  as  well  as  the 
measure  of  punishment.    Comm  vs.  Davenger^  478. 

10.  A  summary  proceeding  must  be  predicated  on  an  information  containing  the 
da^  and  the  place  of  the  taking  of  it,  the  name  of  the  informer^  the  name  and 
official  designation  of  the  magistrate  taking  it,  the  name  of  the  oflfender,  to^^ether 
with  an  exact  description  of  the  offence,  ana  the  time  also  of  its  alleged  commission 
— not  the  precise  day,  perhaps,  but  one  within  the  limitation  fixed  in  the  particu- 
lar statute  for  prosecution.  Id. 

11.  The  record  of  a  conviction  or  Judgment  must  show  that  a  strict  observance 
of  these  preliminaries  has  been  had  ;  farther,  that  the  defendant  summoned, 
or  had  notice  of  the  charge,  and  an  opportunity  to  make  his  defence ;  that  he  was 
convicted  on  confession,  or  that  eviaence,  such  as  is  within  the  approval  of  the 
common  law,  was  adduced  in  support  of  the  charge,  giving  the  evidence  or  the 
exact  substance  of  it,  not  its  effect  or  result,  and  that  the  witnesses  were  sworn  or 
affirmed.  The  particular  circumstances  should  also  be  set  out,  showing  Jurisdiction 
and  a  eonf(»rniity  with*  the  law  on  the  part  of  the  justice.  Conviction,  Judgment| 
and  execution  according  to  the  common  law,  or  as  varied  bv  the  statute,  shoola 
follow  ;  though,  unless  specially  so  provided,  the  alternative  auration  of  imprison- 
ment on  failure  to  pay  or  to  furnish  a  sufficient  distress,  need  not  appear  in  the 
conviction.  Imprisonment  is  a  part  of  the  warrant  of  execution,  ana  must  be  set 
i»ut  therein.  Id. 


1.  While  no  statute  or  principle  of  public  policv  intervenes,  but  a  rule  of  law 
is  a  mere  privilege  which  ma;^  be  waived,  sucti  waiver  may  be  as  well  by  a  cns> 
tom  known  to  and  acquiesced  in  by  the  parties,  as  by  an  express  contract.  ColkH 
el  al.  vs.  Ellis  et  ol.,  375. 

2.  A  custom  among  brokers  to  sell  stocks  deposited  as  collateral  security  for  a 
call  loan,  at  the  boani,  on  failure  of  the  borrower  to  pay  on  the  day  on  which 
demnnd  is  made,  is  not  illegal  as  to  parties  familiar  with  and  dealing  on  the  baait 
of  such  custom.  Id. 

DAMAGES.  See  Landlord  and  Tenant. 
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DEMURRAGE. 

1.  The  charter  party  sUpoIated  that  the  ship  shoald  "  be  discharged  as  fast  as 
the  custom  of  the  port  will  admit,"  and  demarrage  to  be  charged  after  the  expira- 
tion of  ten  days.  Heldf  that  after  that  time  she  was  entitl^  to  demurrage,  al- 
though it  was  occasioned  by  the  pre-oocupancy  of  the  wharf  by  other  vessels. 
FuUerer  vs.  AbeiUmm^  226. 

2.  Where  a  vessel  is  required  to  load  or  discharse  her  cargo  at  a  particular  dock, 
and  she  is  there  detained  by  reason  of  its  crowaed  oondiuon,  the  delay  must  be 
compensated  by  the  charterer.  Id, 

DEVISE. 

1.  A  lapsed  legacy  or  devise  usuallv  falls  into  the  residue  and  goes  to  the  re- 
siduary legatee  or  devisee.  If  there  be  no  residuary  legatee  or  devisee,  or  i(  the 
lapse  be  of  a  part  of  the  residue  itself,  then  it  passes  as  intestate  property  to  the 
next  of  kin  or  heirs  of  the  testator.   LaveU  vs.  Lovetl,  537. 

2.  An  executory  devise  may  be  limited  to  take  effect  after  several  intervening 
estates,  either  vested  or  contingent,  if  the  final  contingency^  upon  which  it  is  to 
vest  be  not  too  remote ;  that  is,  it  must  happen,  if  at  all,  within  a  life  or  lives  in 
being  and  a  competent  time  afterwards.  la, 

DIVORCE. 

1.  A  libel  in  divorce  should  state  that  there  was  an  actual  marriage,  not  a  mere 
agreement  to  marry.   Brinekle  vs.  Brinckle^  1. 

2.  The  libel  in  divorce  must  allege  cruel  and  barbarous  treatment."  It  is  not 
sufficient  merely  to  prove  it  by  depositions.   Schlicter  vs.  SehlieUr^  11. 

3.  In  a  libel  for  divorce  by  a  husband  against  a  wife,  he  must  allege  that  the 
respondent  b^  her  "cruel  and  barbarous  treatment"  rendered  his  condition  in- 
tolerable or  life  burdensome.   Piennington  vs.  Pennington.  22. 

4.  The  act  of  March  9,  1855,  does  not  alter  this  rule.  Id, 

5.  It  teems  that  a  marriage  under  the  duress  of  an  arrest  and  threat  of  imprison- 
ment on  a  fklse  charge  is  ground  for  divorce.   I^le  vs.  Pyle,  58. 

6.  In  this  case  the  court  refused  to  find  such  duress  upon  the  unsupported  testi- 
mony of  the  libellant.  Id, 

7.  It  is  onlv  after  a  sentence  nullifying  or  dissolving  a  marriage,  or  a  conviction 
of  bi^my,  that  the  parties  are  at  lil>erty  to  marry  again  as  if  they  had  never  been 
married :  Harrison  vs.  Harrison^  1  Pnila.  389,  and  Howard  vs.  Lewis,  6  Id.  55, 
dted  and  followed.    Thompson  vs.  TAompsonf  131. 

8.  A  libel,  may  state  that  the  marriage  was  contracted  in  the  month  of  January, 
but  the  respondent  has  the  right  to  call  for  a  particular  statement  of  the  exact 
time,  manner,  etc.   Brinekle  vs.  Brinekle,  144. 

9.  An  amendment  to  a  libel  in  divorce  will  be  allowed  even  after  it  has  been  re- 
ferred t4»  an  examiner,  if  he  has  not  entered  upon  the  performance  of  his  duties, 
and  no  hardship  would  be  imposed  upon  the  respondent  by  the  amendment. 
Ibone  vs.  Toone,  174. 

10.  The  court  in  a  proceeding  for  divorce  may  direct  that  the  person,  to  whose 
custody  the  child  is  given,  shallgive  bond  to  produce  It  in  court  whenever  a  judge 
may  direct.   Deringer  vs.  Deriuger,  190. 

11.  A  had  been  ordered  by  the  court  to  pay  $5  per  week  for  the  support  of  his 
wife,  and  alWwards  was  divorced  from  his  wife  oy  an  act  of  assembly 

that  he  could  not  be  obliged  to  pay  anything  further  after  the  passage  of  the  act, 
but  the  court  declined  to  vacate  the  original  order.    Oily  vs.  Theile,  205. 

12.  In  proceedings  in  divorce,  if  a  subpoena  is  serv^  on  a  person  residing  in 
MaiKsaehusettM,  It  is  as  good  a  service  as  publication  of  notice  by  advertiseiheiit. 
Snyder  vs.  Snyder,  306.  ' 

13.  An  answer  or  a  plea  should  have  the  same  caption  or  superscription  as  the 
suit.  An  admission  of  the  allegations  in  a  declaration  is  not  presumed  because 
the  plea  has  the  same  caption  as  the  declaration.   Brinekle  vs.  Brinekle,  339. 

14.  No  decree  of  divorce  can  be  pronounced  by  the  courts  of  Pennsylvania 
which  can  affect  the  rights  of  the  respondent,  being  a  non-resident,  and  hn'ving  no 
notice,  and  a  decree  under  these  circumstances,  the  notice  merely  being  statutory, 
can  have  no  extra-territorial  effect,  and  is  not  conclusive  upon  the  res|>oudent. 
Love  vs.  Love,  453. 

15.  The  respondent  in  proceedings  for  divorce  lived  in  this  countv.  Her  resi- 
denc*e  was  known  to  her  husband,  and  his  relatives,  and  probably  toliis  counsel. 

The  libel  was  not  siened  with  the  libellant's  name.  The  subpceiia  and  alias 
sub})ODna  were  returned  nihil. 
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The  proclamation  waa  inserted  hj  the  dlreetion  of  oonntel  for  libellant  In  an  out 
of  the  way  place  in  a  weekly  paper,  that  it  mig^t  not  be  seen. 

The  notice  of  the  time  and  place  of  taking  testimony  before  the  commissioner 
was  not  served  personallr  on  the  respondent  as  directed  by  the  court. 

Heidf  That  the  court  nad  power  to  reverse  a  decree  of  divorce  thus  obtained 
from  it    Wanamaker  vs.  Wanamaier,  466. 

DOWER. 

The  widow  of  a  tenant  in  fee  which  fee  is  determined  by  the  death  of  the  tenant 
without  issue,  is  entitled  to  dower  in  the  estate  thus  determined.  LoveU  vs. 
LweU,  537. 

DRTOGIST. 

Druggists  and  apothecaries  having  the  right  to  retail  liquors  for  the  purpose 
mentioned  in  the  statutes  are  retailers  sttb  modo,    Cutnm,  vs.  Porter    at..  217. 

The  word  retailer  cannot  be  construed  with  reference  to  them  and  their  business 
as  druggists.  Id, 

It  is  not  to  be  inferred  because  the  constable  In  his  return  calls  them  "  retailers 
of  liquors/*  that  they  sold  and  delivered  liquors  to  be  used  as  a  beverage.  Id, 

DURESS.  See  Divorce,  5,  6. 

EASEMENT.  See  Party  Wall.  2. 

The  legal  remedy  for  disturbaooe  of  a  right  of  way  Is  an  action  of  trespass  on 
the  case.  Jones  vs.  Pttrk,  165. 

ELECTIONS.  See  Criminal  Law,  4. 

1.  The  nnmbering  of  the  ballots  required  by  the  new  constitution  is  a  wise  pro- 
vision, ihtended  as  an  additional  safeguard  against  fraud,  and  whenever  votes  have 
been  received  and  counted  which  are  shown  to  have  been  ill^ial,  and  which,  if 
thrown  out,  would  alter  the  result  of  the  election,  the  court  will  order  the  ballot- 
boxes  to  be  opened,  in  order  to  ascertain  for  whom  the  illegal  votes  were  cast  Bnt 
the  court  will  not  order  this  to  be  done  unless  the  illegal  votes  proved  are  suflSdent 
in  number  to  alter  the  result  of  the  election.   Daly  vs.  PHrojf,  389. 

2.  An  election  may  be  characterized  by  such  an  amount  of  fraud,  and  be  at- 
tended by  circumstances  evincing  such  a  total  disregard  of  the  election  laws,  and 
of  the  rights  of  the  honest  electors,  as  to  require  the  court  to  throw  out  the  entire 
return  from  the  division  in  which  these  wrongs  have  been  perpetrated.  But  the 
power  to  throw  out  an  entire  division  is  one  which  ought  to  oe  exercised  with  the 
greatest  care,  and  only  under  circumstances  which  demonstrate  beyond  all  reason- 
able doubt  that  the  disregard  of  the  law  has  been  so  fundamental  or  so  persistent 
and  continuous  that  it  is  impossible  to  distin^bh  what  votes  were  lawfnl  and 
what  were  unlawful,  or  to  arrive  at  any  certain  result  whatever ;  or  where  the 
ffreat  body  of  the  voters  has  been  prevented  by  violence,  intimidation  and  threats 
from  exeroising  their  franchise,  id, 

3.  Former  paupers  in  the  almshouse,  who  have  been  discharged  as  such,  but 
who  remain  in  that  institution  under  contract  of  service  for  hire,  are  entitled  to 
vote  as  residents  of  the  precinct.   In  re  Regittry  lAtU^  213. 

4.  The  act  of  April  4,  1872,  chan«ring  the  time  of  holding  the  municipal  elec- 
tions in  the  city  or  Scranton,  from  the  first  Tuesday  in  June  of  each  year,  to  the 
first  Friday  in  May,  and  repealing  "all  acts  and  parts  of  acts  inconsistent"  there- 
with, was  not  designed  to  blot  out  all  laws  for  the  holding  of  municipal  elections 
in  that  city  after  the  year  1872.  Though  inartistic  and  va^e  in  its  terms,  ^till 
there  is  enough  about  it  to  indicate  the  legislative  intent,  which  was  to  change  tlie 
time  of  holding  the  municipal  elections,  not  for  the  year  1872  alone,  but  perma- 
nently thereafter.   BotUan  vs.  Royce,  559. 

5.  When  a  complaint  in  a  contested  election  proceeding  is  in  due  form  upon  its 
faee,  it  is  the  duty  of  the  court  to  take  jurisdiction,  and  to  make  such  orders  and 
decrees  as  will  speed  the  investigation.  When,  however,  the  prerequisites  nece^i- 
sary  to  confer  jurisdiction  have  not  been  complied  with,  as  shown  by  the  fiiceof 
the  complainant  itself,  the  proceeding  will  not  ue  entertained,  but,  on  the  contrary, 
it  will  be  dismissed  at  once.   In  re  Barber^  579. 

6.  A  proceeding  to  contest  an  election,  is  in  the  nature  of  an  appeal  by  the  i^eo- 
pie  to  the  court  from  an  undue  election  or  false  return.  The  act  of  assembly 
authorising  it,  is  remedial  in  its  character,  and  should  be  oonstrued  liberally,  and 
for  the  advancement  of  the  remedy.  Id, 
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7.  Where  a  complaint  contesting  an  election  to  the  office  of  prothonotary,  pur- 
porting on  its  (ace  to  be  signed  by  thirty  qualified  electors,  two  of  whom  have 
vouched  its  correctness  under  oath,  has  been  filed  in  the  proper  office ;  and  sub- 
seoueotlv  it  is  found  that  one  of  tne  thirty-  complainants,  though  a  well-known 
citisen.  did  not  at  the  time  he  attached  his  signature,  possess  all  Uie  qualifications 
of  an  elector,  the  court  will  not,  for  this  reason  alone,  dismiss  the  complaint;  but, 
if  the  case  be  a  proper  one,  will,  in  the  exercise  of  a  sound  discretion,  permit  it  to 
be  amended  by  allowing  the  name  of  another  person  possessing  all  the  qualifica- 
tions of  an  elector,  to  be  attached  thereto,  accompanied  by  appropriate  vouching; 
and,  thus,  bring  the  proceeding  not  only  vrithin  the  letter,  out  within  the  spirit 
and  purpose  of  the  law.  Id, 

8.  The  election  laws  were  enacted  to  be  observed,  not  to  be  set  at  naught.  The^ 
are  mandatory,  not  directory.  When  the  terms  oi  a  statute  are  absolute,  explicit 
and  peremptory,  no  discretion  is  ^ven,  and  when  penalti^,  sharp  and  severe,  are 
imposed  against  the  violation  of  its  respective  terms,  the^  have  tne  effect  of  nega- 
tive words,  and  render  its  observance  imperative.  Id, 

9.  The  act  of  July  2. 1839,  and  the  act  of  April  17, 1869,  contemplate  that  nothing 
less  than  a  record  shall  be  kept  of  the  manner  in  which  the  rignt  of  the  elective 
fhinchise  has  been  exercised.  The  former  requires  that  it  shall  consist  of  a  list 
of  Voters,  tally-papers,  certificates  of  the  oaths  taken  and  subscribed  by  the  in- 
spector;*, judgea  and  clerks;  and,  in  addition  to  these,  the  latter  requires  that  it 
snail  consist  of  the  affidavit  of  a  witness  together  with  the  affidavit  of  every  person 
voting,  whose  name  appears  on  the  list  of  voters,  but  not  on  the  registry  list.  This 
record  is  to  be  filed  in  the  proper  office,  and   be  subject  to  examination."  Id. 

10.  Whenever,  therefore,  a  record  thus  made  up  and  filed,  exhibits  on  its  foce 
that  the  officers  conducting  the  election  have  negligently,  recklessly,  and  in  viola- 
tion of  their  sworn  obligations,  disregarded  the  plain  mandates  of  the  law,  no 
fiivorable  presumption  whatever  attaches  to  their  return.  On  the  contrary,  being 
ihv^  fahe  upon  iUs  face^  there  can  exist  in  connection  with  it  no  peculiar  or  in- 
describable ttinctUy  which  will  exempt  it  from  the  same  untowara  presumption 
attaching  always  to  every  record  of  official  misdoing.  Id, 

11.  In  adjudicating,  however,  upon  a  contested  election,  it  is  the  duty  of  a  court, 
whenever  the  possibilitv  to  do  so  exists,  to  see  that  every  le^l  vote  cast  be  counted, 
not  thrown  away.  And  it  is  only  when  the  whole  proceedings  connected  with  the 
election  at  any  poll,  whether  shown  by  the  face  of  the  papers,  or,  aliunde^  are  so 
tarnished  by  the  fraudulent,  or  criminally  negligent  conduct  of  the  officers,  as  to  be 
altogether  unreliable,  that  a  court  will  be  warranted  in  casting  out  wholly  the  re- 
turn of  such  poll  from  the  general  count.  Id. 

12.  But  human  laws  can  never  be  so  constructed  that  courts  can  render  perfect 
justice  under  all  circumstances.  Occasions  will  arise  when  approximate  justice  is 
all  that  can  he  administered.  When,  therefore,  legal  and  illi^l  votes  have  been 
counted  indiscriminately,  and  a  minority  has  resulted  in  various  districts  embraced 
in  the  general  return,  whether  for  one  candidate  or  the  other,  the  only  means 
whereby  even  approximate  justice  can  be  reached,  is  to  require  him  for  whose  ad- 
vantage such  minority  districts  enure,  to  lift  the  curse  which  the  law  has  imposed 
upon  the  illegal  ballots,  otherwise  they  will  be  deducted  from  his  count  la. 

13.  The  doctrine  in  Dnff}f$  Que,  4  Brew.  581,  2  Lux.  Leg.  Reg.  49,  reasserted. 
Id. 

EQUITY.  See  Landlord  and  Tenant,  6.  CJorporation,  13,  14.  Roads  and 
Streets,  3.  Nuisance. 

1.  Preliminary  injunction  will  not  be  continued  where  plaintiff  has  slept  upon 
her  rights  for  years.   Parker  vs.  Spilling  8. 

2.  An  injunction  will  be  granted  to  restrain  the  sale  of  a  wife's  property  for  the 
debt  of  her  husband,  where  her  title  is  clear  and  undoubted.  Allen  vs.  Benners 
et  nl..  10. 

3.  Unless  plaintiff  can  show  that  he  was  actually  a  partner,  an  injunction  will 
not  be  granted  nor  a  receiver  appointed.   Simms  vs.  Br&use,  13. 

4.  A  person  who  holds  the  legal  title  to  church  property  and  claiming  that  the 
church  IS  indebted  to  him,  but  his  claim  not  being  substantiated,  will  be  compelled 
to  convey  the  property  to  the  equitable  owner  and  pay  the  costs  of  the  proceed- 
ings.  BeaUy  el  at.  vs.  Henry  et  a/.,  3o. 

5.  If  the  answer  of  defendant  cannot  by  act  of  assembly  be  admissible  in  evi- 
dence against  him  if  he  were  charged  with  a  misdemeanor,  ne  will  be  compelled  to 
answer  complainant's  bill.   CHty  vs.  Keyier,  60. 

6.  The  fact  that  defendant  has  given  plaintiff  a  bond  for  the  performance  of  his 
duty  does  not  prevent  plaintiff  proceeding  in  equity  against  him.  Id, 
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EQUITY— (Continued.) 

7.  The  Juriidiction  in  equity  haying  once  rightfully  attached,  it  can  be  made 
effectual  for  complete  relief.  Id, 

8.  In  equity,  all  parties  to  be  affected  by  the  decree  must  be  joined.  FeUit  rs. 
Bairdj  57. 

9.  A  court  of  equity  will  not  restrain  a  creditor  from  levying  upon  the  property 
of  his  debtor's  wife,  when  by  fraud  and  collusion  she  has  been  active  in  aefeatinii^ 
her  husband's  creditors,  or  when  her  title  to  the  property  is  di«puted.  The  credi- 
tor has  a  right  to  test  ownership,  and  she  will  be  left  to  ner  remedy  at  law.  Sim- 
$on  vs.  BiOes,  66. 

10.  The  court  declines  to  make  a  decree  npon  a  Judgment  pro  confesto  which  ap- 
pears to  have  been  taken  collusively.  A$h  vs.  Bowetij  68. 

1 1.  Equity  will  not  restrain  the  papient  of  purchase-money  to  defendant,  when 
no  interest  of  plaintiff  will  be  Jeopardized  by  such  payment  ThomcM  vs.  AbboU,  78. 

12.  A  grantee  who  takes  a  conveyance  with  full  knowledge  of  a  covenant  in  re- 
lation to  the  land  made  by  the  grantor,  but  not  contained  in  the  deed  from  the 
grantor  to  the  complainant,  will  be  restrained  by  ii^unction  from  a  violation  of  the 
covenaDt.   Bricker  vs.  Graver j  91. 

13.  A  return  of  nulla  bwM  is  not  suflScient  to  found  a  bill  under  the  act  of  1883, 
making  the  officers  of  certain  corporations  liable-  in  equity  for  their  debts.— The 
return  must  set  out  that  no  real  or  personal  property  of  the  corporation  was  ex- 
hibited to  the  officer,  sufficient  to  satisfy  the  debt,  as  required  by  the  act.  Bacon 
vs.  Morris,  93. 

14.  Plaintiff  should  allege  in  his  bill  his  right  to  a  drain  which  he  ali^^  de- 
fendant is  about  to  obstruct.  Barry  vs.  McAvoy,  99. 

15.  A  residuary  devisee  of  real  estate  cannot  sustain  a  bill  to  compel  the  ezecn- 
tion  of  a  contract  of  decedent  against  his  executors  and  the  vendor.  The  estate 
must  be  settled  in  the  Orphans'  Court    Lowry  vs.  Lottfry,  105. 

16.  The  prayer  of  a  bill  for  an  injunction,  against  parties  not  named  in  the  bill, 
and  not  in  court,  cannot  be  granted.  The  decree  must  be  against  the  parties 
named  in  the  bill.    Long  vs.  Ihckinton  et  ai.,  108. 

17.  Before  a  covenant  not  to  practise  medicine  "  in  the  neighborhood  "  can  be 
enforced  in  equity,  evidence  must  be  given  to  show  the  extent  of  the  practice 
sold  to  plaintiff.   McNuU  vs.  MeEwen,  113. 

18.  A  motion  to  dissolve  an  injunction  can  only  be  made  after  answer  filed.  This 
does  not  apply  to  ex  parte  injunctions.   Heyl  vs.  Ctty,  112. 

19.  A  license  to  take  away  soil,  sand,  etc.,  where  the  grantee  has  expended 
money  on  the  faith  of  it,  cannot  be  revoked.  Jkma  vs.  Souaer,  113. 

20.  A  bill  for  discovery  in  aid  of  execution  is  a  proofing  in  equity,  and  should 
be  printed,  as  required  by  the  equity  rules.   Euing  el  al,  vs.  Levy  el  al,,  139. 

21.  Equity  will  not  restrain  a  proceeding  by^  landlord  against  tenant  for  posses- 
sion upon  ff rounds,  such  as  change  of  title,  which  may  be  asserted  by  the  tenant  in 
the  proceeding  itself.    Vanar$dalen  vs.  Whilaker,  153. 

22.  If  plaintiff's  firm-name  falsely  imply  that  they  are  a  corporation,  a  court  of 
equity  will  not  assist  them.  McNaxr  vs.  (Aeave,  155. 

23.  A  Chinese  laundry  in  a  basement  so  conducted  as  to  injure  the  trade  of  a 
tradesman  in  the  next  story,  may  be  such  a  nuisance  that  equity  will  interfere  to 
prevent  damage  from  it.    Warvnck  vs.  YfoA  Lee  el  ai,,  160. 

24.  An  injunction  will  be  refused  because  no  bill  in  equity  has  been  filed. 
Wilson  vs.  Childs,  275. 

25.  Equity  will  restrain  a  defendant  from  carrying  on  the  business  of  horse- 
shoeing in  Germantown  or  its  vicinity,"  when  the  defendant  has  entered  into'lm 
agreement  with  plaintiff  to  that  effect   Carroll  y%,Hickes,  308. 

26.  A  special  injunction  to  restrain  the  erection  of  a  proposed  abattoir  and 
slaughtering-house  will  not  be  granted  where  the  affidavits  uo  not  establish  the 
fact  that  they  will  be  a  nuisance.   Sellers  el  al,  vs.  Bailroad,  319. 

27.  Where  A  and  B  occupied  separate  floors  of  the  same  building,  and  A  had 
allowed  B  to  believe  before  he  took  the  lease  that  he  would  not  object  to  a  sign  on 
the  balcony  of  the  second  floor— ITe/d,  that  A  could  not  restrain  B  from  putting 
up  a  sign  there.    Garretl  vs.  Mulligan,  339. 

28.  The  unauthorized  occupation  of  a  street  by  railway  tracts  is  a  nuisance  per 
se  which  equity  will  restrain,  upon  information  of  the  attorney-general,  without  a 
preliminary  trial  at  law.   A tlomey- General  vs.  Railtoay,  352. 

29.  In  equity  pleading  the  averments  of  the  original  bill  and  of  the  answer  to  h 
cross-bill  are  to  be  taken  together  in  determining  the  sufficiency  of  the  answer  t«i 
the  cross-hill.   Mcllvain  vs.  Market  Co.,  371. 

30.  The  bill  and  cross-bill  and  their  respective  answers  are  to  be  treated  as  {tart 
of  one  case.  Id, 
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31.  A  decree  for  an  account  cannot  be  had  where  defendants  show  a  personal 
liability  for  what  is  asked.   PoUer  et  lU.  vs.  Hoppin  et  al,^  396. 

32.  To  enable  a  private  person  to  maintain  a  bill  in  eauity  for  the  |)revention  or 
remedy  of  a  public  nuisance,  he  must  show  that  he  will  sustain  a  private  injury, 
separable  frwn.  and  in  addition  to  the  public  inconvenience.  Blanchard  vs.  Key- 
bum,  427. 

33.  Equity  will  not  eigoin  against  merely  fknciful  inconveniences,  but  only 
against  such  injuries  or  inconveniences  as  naturally  interfere  with  the  ordinary 
comfort,  physically,  of  human  existence.  Id, 

34.  An  injunction  will  not  lie  to  restrain  the  exercise  of  a  public  office.  Quo 
warranto  is  the  remedy.    Campbell  vs.  Taggart  et  at.,  443. 

35.  It  is  too  late  to  amend  a  bill  in  equity,  after  bill,  answer,  replication,  ref- 
erence to  master,  and  examination  of  witnesses.   Dougherty  vs.  Murphy,  509. 

36.  In  a  bill  in  equity,  filed  under  the  act  of  assembly  of  18th  July,  1863  (relating 
to  mining  companies),  to  recover  from  the  officert  and  directort  of  the  com^ny. 
the  debts  due  by  the  latter,  neither  the  company  nor  the  secretary  should  be  joined 
as  a  defendant.    Young  vs.  Oil  Company,  525. 

37.  A  bill  brought  under  said  act  will  not  be  dismissed  for  multifariousness  be- 
cause it  embraces,  as  grounds  for  its  support,  two  separate  debts  due  to  two  sepa- 
rate plaintiffii.  Id, 

38.  The  bill  must  state  that  the  sheriff  made  demand  on  the  executions  issued 
against  the  company,  and  when  he  made  it.  Id, 

39.  If  two  juagment  creditors  join  as  plaintiffs  in  the  bill,  it  is  not  sufficient  to 
charge  that  the  corporation  did  not  exhibit  sufficient  estate  to  satisfy  both  writs  of 
execution  against  it.  If  there  was  enough  property  to  satisfy  one  writ,  the  officer 
should  have  sold  it.  Id, 

Query  f  Whether  a  bill  should  be  dismissed  because  it  does  not  aver  that  no 
portion  of  the  judgment  against  the  company  (the  foundation  of  the  bill)  has  been 
paid.  Id. 

ESTOPPEL.  See  Qbound  Rent. 

EVIDENCE.  See  Equity,  5. 

1.  Evidence  that  defendant  was  enjoined  from  usin^  demised  premises  by  an  ex 
parte  injunction  issued  at  the  instance  of  plaintiff,  is  admissible  under  plea  of 
"**  eviction  "  in  an  action  for  rent.   I^und  vs.  Herlingerf  13. 

2.  It  is  no  objection  to  the  admission  of  plaintiff's  book  of  original  entries,  be- 
cause the  charges  contained  therein  had  been  posted  in  the  ledger,  which  was  not 
produced.  Defendant  could  have  compelled  production  of  the  ledger  by  notice. 
Stoket  vs.  Fenner,  14. 

3.  Evidence  of  the  usage  of  the  trade  may  be  admitted  to  explain  an  ambiguous 
contract,  not  to  contradict  it.  Id, 

4.  An  interested  witness  and  party  cannot  prove  a  writing  which  was  made  prior 
to  the  death  of  the  other  party.    TruUVs  Estate,  16. 

5.  The  inventory  is  prima  facie  evidence  of  the  amount  of  the  assignee's  liabil- 
ity: Id, 

6.  Wife  of  defendant  in  an  attachment  against  stock  standing  in  her  husband's 
name  cannot  be  allowed  to  testify  that  the  stock  belongs  to  her.  Boyle  vs. 
ffaughey,  98. 

7.  The  g^eneral  rule  is,  that  in  order  to  establish  the  validity  of  a  will  the  sub- 
scribing witnesses  must  be  called,  if  living  and  within  the  jurisdiction  of  the  court, 
but  if,  after  strict,  diligent  and  honest  inquiry,  satisfactory  to  the  court  under  the 
circumstances  of  the  case,  the  subscribing  witnesses  cannot  be  found,  other  evi- 
dence will  be  admitted  to  prove  the  signature  of  the  testatrix.    Givin  vs.  Green,  99. 

8.  A  father  claiming  under  the  act  of  Apr\\  15, 1851,  as  amended  by  act  of  April 
26, 1845y  for  damages  for  the  death  of  his  son,  claims  in  privity  with  the  son. 
&ein  vs.  Railway,  440. 

9.  The  admissions  of  one  person  are  evidence  against  another  in  privity  with 
him.  Id, 

10.  Verbal  declarations  are  properly  admissible  as  part  of  the  res  gesta  when 
they  accompany  some  act,  the  nature,  object,  or  motive  of  which  is  the  subject  of 
inquiry.  Id, 

11.  In  an  action  by  a  fiither  against  a  railway  company  for  damages  for  the  death 
of  his  son,  the  declaration  of  the  »on  immediately  aher  the  happening  of  the  acci- 
dent, that  he  had  jumped  from  the  car,  was  admissible :  1st  As  an  admission 
against  interest.   2d.  As  a  part  nf  the  res  gesUB,  Id, 
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12.  The  defendant's  admission  as  to  a  former  marriage  may  be  giren  in  evi- 
dence against  him  to  prove  snoh  fact.    Oomm,  vs.  Henntng^  209, 

13.  Under  the  act  of  Uth  of  March,  1846,  material  averments  contained  in  the 
municipal  claim  filed  are  prima  facie  evidence  of  the  things  averred.  CHy  vs. 
Heilly.  10  S.  467,  distinguished  from  this  case.   City  vs.  Ebom,  426. 

14.  In  actions  for  penalties  for  violating  ordinances,  the  essential  parts  of  the 
evidence  should  be  set  forth.    City  vs.  Harbison,   Same  vs.  Baist,  306. 

15.  The  general  rule  in  Pennsylvania  is,  that  all  papers  ^ven  in  evidence  in 
the  trial  of  the  cause,  except  dejkotiHoiu,  are  to  be  sent  out  with  the  jury.  &umo 
vs.  Zeialer,  611. 

16.  A  certified  record  of  bankruptcy  offered  in  evidence  during  the  trial,  through 
which  the  plaintiff  claims  the  land,  may  be  sent  out  with  the  jury,  even  thou^rh 
there  are  depositions  attached  to  the  proceedings  relative  to  the  rankmptcy,  but 
immaterial  to  the  controversy.  Such  depositions  stand  on  a  different  footing  from 
ordinary  depositions,  for  the  record  cannot  be  cut  up  and  mutilated.  JcL 

17.  It  is  the  duty  of  counsel  to  ol:r|ect  to  papers  before  they  are  admitted  to  the 
jury-room.  Id, 

EXAMINER.  See  DlYOBCB,  9. 

EXECUTION.  See  Equity.  Practicb. 

EXECUTORS  AND  ADMINISTRATORS.   See  Eqttitt,  16.  Affibatit  OF  Dk- 
FBNCE,  2.  Will,  7.  Conversion. 

1.  An  administratrix  who  assumes  the  charee  of  real  estate  will  be  liable  to 
account  for  the  highest  rent  that  can  be  obtained,  but  she  may  show  that  she  has 
used  all  possible  diligence,  and  then  she  will  not  oe  charged  for  rent  not  received. 
Bums  et  al,  vs.  Cox^  8. 

2.  Proceeds  of  realty — sold  under  a  power— and  found  within  this  Jurisdiction, 
will  be  ordered  into  tne  hands  of  the  administrator  d.  6.  n.  e,  I.  a.  of  him  whoee 
raUty  was  sold,  rather  than  to  the  administrator  c.  t,  a.  of  his  widow,  who  hsd 
'hitherto  held  as  executrix,  and  enjoyed  as  life-tenant  such  proceeds,  even  though 
she  was  a  creditor  of  her  said  husbauid's  ^tate  by  an  amount  nearly  e<)ua]}ing  the 
•fund  in  controversy:  Provided,  those  in  remainder  desire  distribution  through 
such  first  administration.    Tucker  vs.  Homer  et  al.,  122. 

3.  One  of  several  executors  has  the  right  to  sell  stock  of  his  testator,  and  if  he 
idoes  actually  agree  to  sell,  and  the  price  is  paid,  title  passes— but  one  who  deals 
with  another  holding  a  certificate  with  a  power  to  sell  and  transfer,  signed  by  the 
•executor,  does  not  obtain  a  valid  security  for  a  loan  by  the  delivery  of  snch  certi- 
ificate  and  power,  unless  as  matter  of  fact,  there  had  been  a  sale  and  payment  of 
.the  price,  so  as  to  divest  the  title  of  the  decedent  Wood  et  al,  vs.  Maitland 
*€t  al,,Si, 

4.  Where  the  defendant  dealt  directly  with  the  executor,  the  ruling  of  the  8u- 
preme  Court  in  Maitland? e  and  Hand? 9  Appeal  does  not  apply.  Wood  etal.rs, 
mis,  138. 

TaCEMPTION  LAW. 

A  defendant  is  entitled  to  the  benefit  of  the  exemption  law  in  a  proceedini?  com- 
menced under  the  act  of  March  17,  1869,  if  the  original  demand  be  founded  on 
contract.    Washburn  vs.  Baldwin,  472. 

PAIRMOUNT  PARK. 

1.  Under  the  acts  of  assembly  relating  to  Fairmount  park,  the  city  councils  alone 
are  authorized  to  determine  when  city  loans  shall  be  issued  for  the  pemmnent 
improvement  of  the  park.    Omm,  vs.  Park  et  al.j  445. 

2.  The  park  commission  has  power  to  use  the  name  of  the  city  of  Philadelphia 
in  anv  proceedings  at  law  or  in  equit^r  which  may  be  necessary  to  carry  into  effect 
the  oDjects  referred  to  in  the  act  creating  the  commission.   CUy  vs.  Rmtheap,  165. 

FENCES. 

1.  At  common  law  the  owner  of  cattle  was  liable  for  fnjurv  done  by  ^em,  as 
in  the  eve  of  the  law  every  man's  land  was  set  apart  by  enclosures  from  that  of 
his  neignbors.  Baee  vs.  Snyder,  533. 
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FENCE8—(Continaed.) 

2.  This  was  uuiveraally  held  to  be  the  law  in  the  northern  oonntiee  until  the 
ease  of  Gregg  vs.  Gregg^  5  P.  F.  Smith,  227.  That  case  construed  the  acts  of  assem- 
bly to  change  the  common  law.  Id. 

3.  If  the  owner  of  improved  land  has  no  fence  enclosing  his  crops,  he  cannot 
recover  for  injury  done  to  them  by  roving  cattle.  Id, 

4.  The  construction  nven  to  tJie  statutes  relating  to  fences.  (Opinion  of  Judge 
!      Addison  approved  and  in  part  adopted.)  Id, 

5.  A  fence  should  be  such  as  farmers  of  practical  knowledge  and  experience 
would  consider  as  sufficient  to  protect  crops  from  injury  bv  orderly  cattle.  With 
such  sufficient  fence  an  action  may  be  sustained,  although  not  made  of  logs,  or 
rails,  or  posu  and  boards,  and  not "  four  and  one-half  feet  high  and  well-stalsed 
and  ridered."  Id, 

FIEE  COMPANY. 

The  provision  contained  in  the  3d  section  of  the  act  of  2Sth  May,  1872,  relating 
to  the  dissolution  and  surrender  of  charters  of  fire  companies  in  the  city  of  Phila- 
delphia, which  confines  the  distribution  of  the  effects  ot  such  companies  to  active 
members  and  those  who  have  been  placed  on  the  roll  of  honoraiy  members  as  a 
reward  for  active  service,  is  constitutional,  and  contributing  members  and  life- 
members  are  not  entitled  to  participate  in  such  distribution.  Qmm,  ex  rel,  vs. 
Fire  Company,  393. 

FOREIGN  ATTACHMENT. 

The  court  wilt,  in  their  discretion,  on  the  application  of  the  garnishee  in  a 
foreign  attachment,  direct  the  plaintiff  to  issue  a  uire/acias  against  the  garubhee. 
IHndi  et  id,  vs.  BuUock,  318. 

GROUND  RENT. 

1.  In  an  action  for  ffronnd  rent  the  principle  that  a  tenant  is  estopped  ftrom  de- 
nying his  landlord's  title  has  no  application.  ffuUeman  vs.  Griffiths,  350. 

2.  To  such  claim  a  constructive  eviction  under  a  paramount  title  is  an  answer, 
although  no  actual  ^ectment  was  brought.  Id» 


The  contracts  of  an  infant  at  common  law  cannot  be  enforced  except  for 
necessaries.  When  the  infknt  represents  himself  of  age,  and  thus  obtains  the 
credit,  he  becomes  liable  in  an  action  on  the  case  for  damiget.  Mughe$vB,  GaUan$, 
618. 

INSOLVENT. 

1.  An  insolvent  debtor  will  be  discharged,  although  it  is  opposed  because  he  was 
arrested  on  process  on  a  Judgment  in  an  action  for  actual  force,  if  tlie  court  by 
going  behind  the  judgment  ascertain  that  the  cause  of  action  was  not  founded  on 
actual  force.  In  re  Widmier^  81. 

2.  If  an  insolvent  petitioner  omits  to  return  a  debt  due  to  him  from  an  honest 
conviction  of  its  wortnlessness,  it  will  not  defeat  the  petition.  Id, 

3.  The  State  court  has  not  authority  to  discharge  an  insolvent  debtor  arrested 
npon  process  issued  out  of  the  United  States  Circuit  Court  upon  a  Judgment  founded 
upon  a  fraudulent  representation  alleged  to  have  been  made  by  the  petitioner.  In 
re  Thomat,  82. 

INSURANCE. 

1.  Every  insurance  oompanv  of  this  Commonwealth  is  required  to  file  with  the 
insurance  commissioner  a  certified  copy  of  its  charter,  toj|;ether  with  a  certificate, 
stating  the  time  of  its  organization,  the  location  of  its  principal  place  of  business, 
and  the  names  and  residences  of  its  officers,  as  directed  by  the  8th  section  of  the 
act  of  4th  April,  1873.  Oomm,  ex  rel.  Attorney- General  vs.  Mutual  Beneficial  Ateo- 
ciatian,  554. 

2.  Every  insurance  company  is  compelled  to  transmit  to  the  commissioner  a 
statement  of  its  condition  and  business,  as  directed  by  the  12th  section  of  that  act, 
except  those  specially  exempted  by  section  16  of  same  act,  who  must  at  all  times 
answer  such  iuterroji[atories  as  the  commissioner  may  require  to  ascertain  their 
character  and  condition.  Id, 

3.  No  company  incorporated  within  this  Commonwealth  since  the  adoption  in 
1857  of  the  fourth  amendment  to  the  constitution,  can  claim  immunity  from  fling 
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INSURANCE— (Continued.) 

such  certificate  and  making  such  statement  on  the  ground  that  said  act  violatei 
the  Constitution  of  the  United  States  by  impairing  the  obligation  of  contracts, 
although  there  may  have  been  no  provision  in  the  charter  reserving  to  the  Legis- 
lature '  the  power  to  alter,  revoke  or  annul  it."  Id, 

JURISDICTION.  Insolvent,  3.  Divoecb,  12.  Admiralty,  7.  Treaty. 

1.  A  Maryland  Justice  of  the  peace  has  not  Jurisdiction  in  attachment  against  a 
resident  of  Pennsylvania,  for  a  debt  contracted  in  Pennsylvania,  the  debtor  not 
being  personally  present  in  Maryland,  nor  having  property  there.  NevUU  vs. 
Morgan^  522. 

Query  f  Whether  if  the  debtor  had  been  personally  present  in  Maryland,  and 
served  with  a  summons,  a  Maryland  Judicial  tribunal  might  not  have  properly 
refused  to  entertain  Junsdiction  of  a  controversy  in  Pennsvlvania  between  parties 
domiciled  here,  who  were  only  temporarily  in  Maryland,  and  had  no  property 
there? 

Query  f  Whether,  if  such  tribunal  entertained  Jurisdiction  because  of  the  mere 
casual  and  temporary  presence  of  the  parties,  it  would  not  ex  comitate,  respect  and 
enforce  the  Pennsylvania  statute  exempting  wages  of  labor  from  attachment  in 
the  hands  of  the  employer  ? 

2.  Duty  of  United  States  commissioner  in  regard  to  application  for  discbarge  of 
insolvent  debtor  under  State  insolvent  law,  considered.  RusteU  vs.  Thumiu,  239. 

JURY.  See  Aldermen  and  Justices.  Criminal  Law,  6. 

1.  A  judge  may.  where  the  evidence  is  uncontradicted,  tell  the  Jury  that  it  is 
their  duty  to  convict   Comm.  vs.  Magee^  201. 

2.  The  act  of  April  22, 1874.  for  the  submission  of  cases  to  the  court  without  a 
Jury,  discussed.   Colket  vs.  Ellis,  375. 

3.  A  verdict  of  a  jury  will  not  be  set  aside  for  the  misconduct  of  a  Juror  in 
conversing  about  the  cause  on  trial  with  a  witness  before  or  during  the  trial,  when 
no  improper  influence  or  bias  is  shown,  unless  such  misconduct  was  caused  by  a 
party  to  the  suit,  or  his  agent  or  by  his  representations,  and  proof  of  the  bias 
must  be  dear  and  manifest  ahomo  vs.  ZeigteTf  611. 

LACHES.  See  Equity,  1. 

LANDLORD  AND  TENANT.  See  Bankruptcy. 

1.  Evidence  that  defendant  was  enjoined  from  using  demised  premises  by  an  ex 
parte  injunction  issued  at  the  instance  of  plaintiff  is  admissible  under  plea  of  evic- 
tion in  an  action  for  rent  I^und  vs.  Herlinger^  13. 

2.  The  facts  of  this  case  held  to  constitute  a  lease  and  not  a  mere  personal  license^ 
which  would  end  upon  death  of  plaintiff's  decedent   Kunkle  vs.  Mifie  Club,  52. 

3.  A  boiler  held  to  be  an  alteration  or  improvement"  which  by  the  terms  of 
the  lease  were  not  to  be  removed  by  tlie  tenant  Agiiew  vs.  Whitney,  77. 

4.  A  parole  license  contrary  to  the  written  terms  of  the  lease  should  be  clearly 
proved.  Id. 

5.  A  certiorari  is  not  a  supersedeas  to  a  writ  of  possession  issued  upon  proceed- 
ings under  the  act  of  March  21, 1772.  Insurance  Co.  vs.  DeCoursey,  88. 

6.  When  a  deduction  is  made  from  the  landlord's  damages,  under  appropriatioa 
by  the  sovereign  for  the  time  the  lease  has  to  run,  and  awarded  to  the  lessee,  it  in 
equity  belongs  to  the  lessor,  as  he  is  deprived  of  recourse  to  the  land  for  his  rent 
FttgpfUrick  vs.  Railroad,  141. 

7.  Equity  will  not  restrain  a  proceeding  by  landlord  against  tenant  for  posses- 
sion  upon  grounds  such  as  a  change  of  title,  which  may  be  asserted  by  the  tenant 
in  the  proceeding  itself.    VanarsdUUen  vs.  WhOaker,  153. 

8.  The  right  of  an  execution  creditor  or  landlord  upon  a  warrant  issued  before 
the  commencement  of  the  proceedings  in  bankruptcy  Is  paramount  to  the  assignee 
in  bankruptcy,  and  will  control  the  fund  as  against  the  general  creditors.  Wilson 
vs.  C/iUds,  275. 

9.  In  an  action  for  ^und  rent  the  principle  that  a  tenant  is  estopped  from  de- 
nying his  landlord's  title  has  no  application.  Hulseman  vs.  Oriffiths,^60. 

10.  A  surrender  and  acceptance  of  premises  stops  rent  within  the  meaning  of  a 
recognizance  on  certiorari.    Wistar  vs.  Campbell,. 359. 

11.  By  virtue  of  the  provisions  of  the  act  of  assemblv  of  20th  February,  1867, 
the  alienee  of  the  landlord  may  institute  proceedings  under  the  landlord  and  ten- 
ant's act  of  December  14, 1863,  to  reoover  possession  of  the  demised  premises  made 
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by  the  landlord  (the  original  lessor).  To  do  this,  attornment  in  this  State  is  not 
necessary.  By  the  sale  of  the  demised  premises  to  the  grantee,  and  assignment 
of  the  lease  to  him,  the  law  iniera  the  consent  of  the  tenant,  and  the  land  vith 
the  lease,  and  all  the  rights  of  the  landlord,  pass  to  the  grantee  by  operation  of 
law,  and  the  grantee  is  within  the  provisions  of  the  act  of  6th  of  March,  1872,  as 
to  all  the  rights  and  privileges  of  the  original  lessor  under  the  lease.  Titford 
vs.  Fleming,  14  P.  F.  d.  300,  followed.  Mortimer  vs.  (/Reagan,  500. 

LEASE.  See  Landlord  and  Tbnant.  Equity,  27. 

LICENSE.  See  Equity,  19. 

1.  A  person  who  is  not  licensed  to  act  as  a  broker  may,  nevertheless,  maintain 
an  action  for  a  commission  earned  in  the  sale  of  arms.  Jwsiice  vs.  Howand,  623. 

2.  The  act  of  assembly  imposes  a  penaltv  of  five  hundred  dollars  for  acting  as 
a  bpoker  without  a  license,  but  this  fact  will  not  prevent  a  party  from  recovering 
in  a  particular  case,  wherein  he  has  acted  as  an  agent  for  another,  on  a  contract 
for  a  commission  for  services  rendered,  in  effecting  Sie  sale  of  a  lot  of  arms.  Id, 

MALICIOUS  PROSECUTION. 

1.  Where  the  facts  have  been  stated  honestly,  fairly,  ftilly  and  without  reserva- 
tion to  an  alderman,  and  he  advises  defendant  to  proceed  and  make  the  arrest, 
the  defendant  cannot  afterwards  be  sucoessfiilly  sued  for  malicious  prosecution. 
Thomas  vs.  Fainter^409. 

2.  BoeeMtein  vs.  jFeigd,  6  Philada.  Rep.  532,  followed  and  approved.  Id, 

MANDAMUS. 

1.  A  mandamus  will  not  lie  to  compel  the  performance  of  an  act  by  a  person 
clothed  with  a  discretion  to  determine  the  necessity  of  such  act,  and  the  time  and 
circumstances  which  call  for  its  performance.    Comm,  ex  rel,  vs.  Park,  445. 

2.  A  private  daim  to  the  right  of  interment  in  a  cemetery  lot  will  be  enforced  by 
mandamus.   Oomm,  ex  ret,  vs.  Cemetery  Aeeoeiation,  385. 


MARRIAGE.  See  Diyobcb,  7. 

1.  A  marriage,  although  it  may  be  void  by  the  law  of  England,  is  not  absolutely 
void  here.      City  vs.  WUliameonf  176. 

2.  Defendant  wnen  he  was  married  representing  himself  to  be  a  Catholic,  will 
not  be  allowed  to  contradict  it  now  and  ask  to  have  the  marriage  declared 
void.  Id, 

MARRIED  WOMEN.  See  Will,  1, 2, 3, 4, 5.  Equity,  9.  Divobcb,  11. 

1.  The  title  of  a  married  woman  is  good  where  it  appears  to  have  been  bought 
and  paid  for  out  of  her  own  means  and  credit   Sehlessinger  vs.  AV/w,  109. 

2.  Property  in  the  possession  of  the  wife  will  be  presumed  to  be  the  propertv  of 
her  husband.  The  claimant  who  had  falsely  claimed  to  be  the  wife  of  defendant 
held  to  this  rule.    City  vs.  WiUiamaon,  176. 

3.  A  wife's  choses  in  action  do  not  vest  in  the  husband  at  common  law,  unless  he 
reduces  them  to  possession.   Mc  Vaugh  vs.  Mc  Vaugh,  457. 

4.  A  husband  confessed  judgment  to  his  wife  and  she  issued  a  fi.  fa.  against  hit 
personal  estate,  which  was  lodged  in  the  sheriff's  hands  a  few  moments  before  a 
creditor's  Jl,  fa.  Held,  that  she  could  not  issue  such  execution.  In  re  Marvin, 
524. 

5.  Wife  of  defendant  in  an  attachment  against  stock  standing  in  her  husband's 
name  cannot  be  allowed  to  testify  that  tne  stock  belongs  to  her.  Boyle  vs. 
Haugkey,  98. 

6.  An  injunction  will  be  granted  to  restrain  the  sale  of  a  wife's  property  for  the 
debt  of  her  husband  where  her  title  is  dear  and  undoubted.  AUen  vs.  Bennert 
et  a/.,  10. 

MECHANICS'  LIEN. 

1.  A  mechanics'  lien  cannot  be  stricken  off  by  petition  based  on  questions  of  fiust 
not  arising  upon  the  record.   Friek    Snyder  vs.  Oladdinge^  79. 

2.  Where  materials  are  furnished,  not  under  a  contract  for  tiie  whole,  for  two 
buildings  which  are  the  proper  subject  of  an  unap|H>rtione<l  lien,  the  claims  for 
the  materials  for  the  builoing  first  erected  must  be  filed  witiiiti  six  months  from 
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the  time  the  last  materials  for  it  were  famished.  The  anbseqaent  fdmiihing 
of  materials  for  the  other  boilding  vill  not  extend  the  time  for  the  filing  of  the 
lien  for  the  materials  furnished  for  the  first  building.   Hudnit  vs.  RoberU,  535. 

3.  When  a  mechanics*  lien  which  is  defective  has  been  filed,  and  the  property 
aoainst  which  it  is  entered  is  sold  bj  the  sheriff  before  the  expiration  of  the 
BIX  months  allowed  by  law  for  filing  the  lien  of  a  mechanic,  the  claim  m».j  be 
made  upon  the  fund  with  the  same  effect  that  it  could  be  made,  if  a  lien  sufficient 
in  form  and  substance  had  been  entered  of  record  before  the  sale.  Schroder  vs. 
Burr,  620. 

HORTQAGE.  See  Shbbifp's  Salb. 

A  mortgage  given  by  a  corporation  on  its  leasehold  interest,  machinerr  and 
fixtures,  and  no  objections  made  against  its  validity  by  the  company,  cannot  be  de- 
feated bv  an  assignee  in  bankruptcy  of  the  company  on  his  affi&vit  that  it  was 
given  without  due  authority.   Leun*  vs.  FkUa,  A9U  Work$,  334. 

MUNICIPAL  CLAIMS.  See  Evidbncb,  13. 

NUISANCE.  See  Equity.  32. 33. 

1.  The  power  of  the  board  of  health  does  not  extend  to  the  removal  of  tenants 
from  their  houses,  and  dosing  up  the  latter,  unless  Justified  by  the  existence  of  a 
pestilential  disease. — Such  action  will  be  restrained  by  injunction.  £ddjf  et  oL 
vs.  Board  of  HeaUky  94. 

2.  A  special  ii^unction  to  restrain  the  erection  of  a  proposed  abattoir  and 
slaughtering- house,  will  not  be  granted  where  the  aflkdaviu  do  not  establish  the 
fiict  that  they  will  be  a  nuisance.  Sellers    a/,  vs.  Railroad  et  al,,  319. 

3.  A  Chinese  laundry  in  a  basement  so  conducted  as  to  iivjure  the  trade  of  a 
tradesman  in  the  next  story  may  be  such  a  nuisance  as  equity  will  interfere  to 
prevent  damage  fVom.    Warwick  vs.  Wah  Lee  dt  Co,j  160. 

4.  The  business  of  a  gold  or  silver  beater,  set  up  in  a  quiet  dwellinff  neighbor^ 
hood  and  by  its  noise  and  concussion  unreasonably  interfering  with  the  ouiet  en- 
joyment, and  perhaps  safety,  of  neighboring  property,  is  a  nuisance  wliicn  equity 
will  restrain.    Wallace  vs.  Auer,  356. 

5.  The  unauthorized  occupation  of  a  street  by  railway  tracks  is  a  nuisance  jmt 
«e,  which  equity  will  restrain  upon  information  of  the  attorney-general,  without  a 
preliminary  trial  at  law.  AUorneif'Oeneral  vs.  BaUroad,  352. 

NEW  TRIAL. 

1.  The  court  not  considering  the  verdict  against  the  evidence  or  the  weight  of 
the  evidence  will  not  grant  a  new  trial.    Comm.  vs.  Boaert,  187. 

2.  Where  the  judge  mistook  the  evidence  in  his  charge  a  new  trial  will  be 
granted.   Comm.  ys.  Tavlor,  184. 

3.  Evidence  of  alleged  insanity  of  prisoner  is  ground  fi>r  a  new  trial.  Cowim. 
vs.  Smith,  189. 

ORPHANS*  COURT. 

Registers'  courts  having  been  abolished  and  **  all  their  powers  and  jurisdiction  " 
having  been  transferred  to  the  Orphans'  Court  by  Article  V.,  section  22,  of  the 
Constitution,  it  is  the  duty  of  the  register  when  any  '*  disputable  or  difficult  mat- 
ter" arises  before  him  in  the  probate  of  a  will,  upon  the  rcKiuest  of  either  party, 
to  transmit  the  proceedings  to  the  Orphans'  Court  for  adjudication,  and  this  duty 
is  enforceable  by  mandamus.  The  rifht  to  remove  the  proceedings  in  such  case 
given  bv  the  25th  section  of  the  act  of  1832,  is  not  taken  awav  by  the  new  Consti- 
tution, but  the  Orphans'  Court  is  substituted  in  the  place  of  the  register's  court. 
Ckmm.  ex  rel,  vs.  Clark,  419. 

PARENT  AND  CHILD.  DivoBCB,  10. 

A  fother  never  having  abandoned  his  child,  nor  legally  committed  its  control  to 
others,  has  the  right  to  appoint  a  testamentary  guardian.  Comm.  ex  rel,  vs. 
Heame  et  ux>,  199. 

PARTNERSHIP.  See  Equity,  3. 

1.  The  agreement  of  partners  to  make  real  estate  part  of  the  common  stock 
must  be  in  writing,  and  ought  to  appear  of  record.   Harding  vs.  Devitt  H  a/.,  95. 

2.  The  name  or  a  firm  of  special  partners—"  Bullock's  Sons"— the  iq>ecial  part- 
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ners  being  brothers  of  the  general  partners,  does  not  make  them  liable  as  general 
partners,  the  sign  required  by  the  act  of  1868  being  properly  exhibited.  VUlat 
Bank  vs.  Bullock  et  (U,,  309. 

3.  After  dissolution  of  a  partnership  and  payment  of  its  debts,  if  there  is  no 
special  agreement,  each  partner  should  be  paid  ratably  his  advances.  Chrislman 
vs.  Baurichter,  116. 

4.  A  partner  cannot  be  indicted  for  forgery  of  an  instrument  in  writing  with  in- 
tent to  defraud  the  copartnership.   Comm,  vs.  Brown,  184. 

5.  W.,  N.  &  R.  formed  a  copartnership  for  the  single  purpose  of  erecting  a  fur- 
nace for  the  Bmaus  Iron  Company.  They  borrowed  for  partnership  pnr{)0Befi 
$15,000  from  the  Miners'  Trust  Company  Bank,  for  which  thev  gave  their  joiut 
Judgment  obligation,  and  also  deposited  with  the  bank  stock  or  the  Emaus  Iron 
Company  as  collateral  security.  The  partnership  was  dissolved  before  the  work 
was  completed,  and  a  short  time  thereafter  W.  was  declared  a  bankrupt.  Hin 
assignee  in  bankruptcy  sold  his  real  estate,  at  which  time  notice  was  given  of  the 
above  Judgment.  On  petition  presented  by  the  purchaser  for  a  rule  to  show  cause 
why  the  real  estate  bound  by  the  lien  of  said  Judgment,  including  that  of  N.  and 
R.,  should  not  be  sold  in  the  proportion  or  in  the  succession,  that  the  owners  were 
liable  to  contribute  to  the  payment  of  said  Judgment,  otherwise  on  the  payment  of 
the  Judgment,  that  the  Miners'  Trust  Company  Bank  might  be  compelled  to  assign 
the  Judgment  and  the  collaterals  for  such  uses  as  the  court  might  direct.  % 

Held :  1.  That  as  between  the  original  parties,  until  there  was  a  final  settlement 
of  the  partnership  business,  the  court  would  not  subrogate  W.  to  the  rights  of 
the  plamtiff  in  the  Judgment  notwithstanding  the  agreement  of  N.  and  R.  to  pay 
the  partnership  debts,  it  being  allesed  that  the  partnership  transactions  were  un- 
settled, that  w.  was  a  debtor  to  N.  and  R.  in  a  large  amount^  and  that  the  con- 
sideratiou  for  the  promise  of  N.  and  R.  to  pay  said  partnership  debts  had  fiiiled. 
2.  That  the  purchase  of  the  real  estate,  having  been  made  with  notice  of  the  Judg- 
ment, was  made  subject  to  its  payment  by  the  purchaser,  and  that  he  had  no 
claim  to  subrogation  or  contribution.  Bank  vs.  Wrtn  et  al,^  502. 

PARTY-WALL. 

1.  When  the  foundation  of  a  wall  is  partly  on  plaintiff's  and  partly  on  the 
adioining  land,  although  the  wall  after  it  rises  is  au  on  defendant's  land,  still  it 
will  be  considered  a  party -wall  and  sulject  to  the  rules  concerning  party-walls. 
Gordon  vs.  MUne^  15. 

2.  Easements  or  servitudes  which  are  apparent  and  continuous,  and  which  are 
technicallv  extinguished  or  put  to  sleep  by  unity  of  title,  and  are  allowed  to  re- 
main undisturbed,  revive  upon  severance.  HurUmrt  vs.  Firth,  135. 

3.  The  act  of  May  20, 1857,  applies  to  a  division  wall,  as  well  as  to  a  pabty- 
WALL.  Id, 

4.  A  erected  a  wall  on  his  own  lot  and  partly  on  the  adjoining  lot,  which  he 
subsequently  purchased ;  he  afterwards  sola  the  built-up  lot,  reserving  the  half  of 
the  party-wall  nearest  to  the  vacant  lot,  and  also  sold  the  vacant  lot  to  another 
person.  Held,  that  A  did  not  therebv  dispose  of  his  interest  reserved  in  the  wall, 
aH  it  was  a  party-wall.  If  the  wall  bad  been  wholly  laid  upon  the  land  of  the 
plaintiff,  it  could  not  be  considered  a  party-wall.   Beaver  vs.  NuUer,  345. 

PASSENGER  RAILWAYS.  See  City  op  Philadelphia,  1,  2, 3, 4.  Roads  and 
Streets,  3, 4.  Public  Buildings  Commission. 

1.  A  railway  cannot  occupy  a  street  with  its  track,  even  temporarily,  unless 
such  right  is  clearly  conferred  by  its  cliarter.   Attorney-General  vs.  Railroad,  352. 

2.  The  councils  of  a  city  cannot  confer  such  right ;  but  onlj  the  people  of  the 
whole  State  by  their  Legislature.  Id, 

3.  The  unauthorised  occupation  of  a  street  by  railway  tracks  is  a  nuisance  per 
8e,  which  equity  will  restrain,  upon  information  of  the  attorney-general,  without 
a  preliminary^  trial  at  law.  Id. 

4.  The  act  incorporating  the  defendants  authorising  them  to  extend  their  road 
at  any  time,  repeals  the  19th  section  of  the  act  of  1848,  as  &r  as  it  applies  to  them. 
Bailmiy  vs.  Bailway,  75. 


1.  An  action  for  an  infringement  of  a  patent  survives  against  an  administrator. 
Smith  vs.  Baker's  Adminittraton,  221. 

2.  A  mistake  in  the  Christian  name  of  a  grantee  of  a  patent  will  not  render  the 
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patent  invalid,  if  his  identity  is  otherwise  established.  ExUngtUsher  Co.  ys.  Es- 
tinguUher  Co.,  227. 

3.  The  grant  of  letters  of  administration  by  a  competent  court  will  be  presumed 
to  be  r^Iar.  Also  the  reissue  of  the  patent  to  the  administrator  of  the  patentee. 
Id, 

4.  The  patentee  having  assigned  the  patent  before  his  death,  his  administrator 
is  trustee  for  the  assignee,  ana  the  heir  is  not  a  necessary  party  to  an  action  for 
infringement  Id. 

5.  The  record  of  a  rejected  application  to  the  patent  office,  the  specifications, 
models,  etc.,  are  admissible  in  evidence  on  a  question  of  novelty  of  invention.  Id. 

6.  Graham  having  invented,  and  in  1853  perfected,  a  practical  mode  of  extin- 
guishing fires  by  the  combined  agency  of  carbonic  acid  gas  and  water,  the  inven- 
tion of  earlier  and  Vignon  is  invalid  'from  want  of  novelty.  Id. 

7.  The  mechanical  combination  of  appliances  for  generating  carbonic  acid  gas 
claimed  by  Carlier  and  Vignon.  are  not  novel,  having  been  invented  by  Nichols 
in  1854,  and  applied  to  the  production  of  soda  water.  Id, 

8.  Under  cover  of  securinjo^  his  own  invention,  a  patentee  cannot  expand  his 
claim  so  as  to  embrace  the  invention  of  another;  the  consequence  of  such  an  at- 
tempt is  to  imperil  his  title  to  the  product  of  his  own  mechanical  skill.  Screen 
Co.  vs.  Boughtont  251. 

.9.  The  patent  of  the  Locomotive  Engine  Safety  Truck  Company  is  not  invalid 
for  want  of  novelty  in  the  invention,  for,  when  in  combination  with  a  locomotive 
engine,  it  is  substantially  a  different  truck  from  any  other  in  use.  This  combina- 
tion is  a  patentable  invention.    Truck  Co.  vs.  Railroad,  252. 

10.  The  mere  forbearance  to  apply  for  a  patent  during  the  progress  of  experi- 
ments, and  until  the  party  had  perfected  his  invention  and  tested  its  value  by 
actual  practice,  affords  no  just  ground  for  presuming  an  abandonment  Id. 

11.  Burrows'  patent  for  a  furnace  to  be  used  in  the  manufacture  of  white  oxide 
of  sine,  not  upheld,  as  he  was  not  the  first  inventor.   Burrows  vs.  Zinc  Co.,  262. 

12.  On  bill  filed  for  an  account,  and  to  restrain  defendants  from  the  use  of  pat- 
ents under  a  license  alleged  to  have  been  fraudulently  granted,  an  injunction  order 
was  made  by  virtue  of  the  7th  section  of  the  act  to  further  tne  administration  of 
iustice,  approved  June  1,  1872,  (17  Stat  197,)  enjoin  ng  the  defendants  from  mak- 
ing or  vending  any  fruit  jars  containing  the  improvements  secured  by  said  lettem 
patent,  until  tne  oecree  of  the  court  upon  the  motion  for  an  injunction. 

Application  made  to  the  court  to  modify  the  injunction  order  so  as  to  allow  de- 
fendants to  complete  certain  contracts  for  jars,  upon  the  tender  of  security  to  the 
complainant  for  all  damages,  and  on  the  affidavit  of  one  of  the  defendants,  that 
thev  had  purchased  the  right  to  manufacture  and  sell  under  the  license,  in  good 
&itn,  and  without  notice  of  the  alleged  fraud. 

The  application  was  refused ;  the  court  holding — 

That  all  the  rights  of  defendants  in  the  patents  were  acquired  under  an  agree- 
ment, which,  in  effect,  was  an  attempt  to  apportion  or  subdivide  the  right  to  dm 
the  patents,  between  a  licensee  and  his  grantee;  and  that  whatever  may  be  the 
law,  in  regard  to  the  assignment  of  the  entirety  of  a  license,  by  a  licensee,  the 
right  to  apportion  the  same  among  different  purchasers  did  not  exist,  and  each 
apportionment  was  void.  Jar  Co.  vs.  WhUneVf  268. 

.  13.  That  as  it  appeared  by  the  bill,  and  by  the  admissions  of  one  of  the  de- 
fendants in  his  affidavit,  that  defendants  had  received  notice  of  pending  suit,  set- 
ting up  fraud  in  their  grantors  in  claiming  said  patent,  their  appeal  to  the  equit- 
able powers  of  the  court  to  allow  them  to  fulfil  certain  contracts,  not  listened  to, 
until  they  should  show  that  said  contracts  were  entered  into  before  they  receivctl 
the  said  notice.  Id. 

14.  That  where  the  owner  of  a  patent  relies  upon  the  use  of  the  monopoly  of  ihe 
invention,  and  not  on  the  sale  of  licenses,  for  his  gains  and  profits,  he  is  not  com- 
pelled to  accept  the  security  which  the  bond  of  an  infringer  may  give,  in  lieu  of 
the  protection  afforded  by  the  injunction  of  the  court  la. 

15.  That  in  the  absence  of  fraud,  in  obtaining  the  control  of  the  patents,  the 
defendants  may  be  protected  by  security  from  the  complainant  against  all  losses 
and  damages  sustained  from  the  interruption  of  their  business,  if  the  court  should 
ultimately  hold,  that  the  injunction  order  was  improvidently  issued.  Id. 

PENALTIES.  See  Criminal  Law,  6. 

1.  A  proceeding,  however,  to  recover  a  fine  for  the  violation  of  a  borough  or  city 
ordinance  is  not  a  summary  proceeding;  it  is  of  a  civil  nature,  and  is  to  be  con- 
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ducted  according  to  rules  applicable  to  civil  suits.  Where  the  penalty  goes  to  the 
city  or  borough,  the  corporate  name  of  such  city  or  borough  i»honla  be  used  as 

elaintiflf ;  where  it  goes  to  the  person  suing,  the  corporate  name  of  the  city  or 
orough  for  the  use  of  the  informer,  naming  tiim,  must  appear  as  plaintiff;  but 
where  the  action  is  qui  tarn,  a  part  of  the  penalty  going  to  the  informer^  and  a 
part  to  the  city  or  borough,  the  informer  must  be  named  as  plaintiff,  suiug  for 
nimself  as  well  as  for  the  city  or  borough.    Comm.  vs.  Davemjery  478. 

2.  Where,  however,  an  offence  is  created  by  statute,  and,  on  conviction,  a  penalty 
is  imposed,  to  be  recovered  by  any  person  suing  for  the  same,  as  debts  of  like 
amount  are  by  law  recovered^  the  proceedings  should  be  by  summons  in  debt,  in 
the  name  of  the  Commonwealth  for  the  use  of  the  party  suing,  followed  by  judg- 
ment for  the  penalty,  if  the  evidence  establishes  the  guilt  of  the  accused.  Id, 

PLEADING.  See  Practice.  Divorce.  Landlord  and  Tenant. 

PRACTICE.  See  Action.  Attachment.  Affidavit  of  Defence.  Aldermen 
AND  Justices.  Turnpikes.  Constitutional  Law,  7. 

1.  Where  a  statement  of  the  record  of  an  assignment  refers  to  a  book  which  is  not 
in  the  recorder's  office,  the  mistake  is  latal  to  the  action.  Croasdale  vs. 
Browtiy  12. 

2.  An  inquisition  to  compel  a  turnpike  company  to  open  its  gates,  because  it  is 
not  in  such  good  and  perfect  order  as  required  by  the  act  of  1803,  must  be  in  strict 
conformity  with  the  requiremeuts  of  the  act.   In  re  Turnpike  Company^  59. 

3.  A  certiorari  is  not  a  supersedeas  to  a  writ  of  possession  issued  upon  proceed- 
ings under  the  act  of  March  21,  1772.   /n*.  Company  vs.  DeCoursey^  88. 

4.  A  return  of  nulla  bona  is  not  sufficient  to  found  a  bill  under  the  act  of  1863, 
making  the  officers  of  certain  corporations  liable  in  equity  for  their  debts.  The 
return  must  set  out  that  no  real  or  personal  property  of  the  corporation  was  ex- 
hibited to  the  officer,  sufficient  to  satisfy  the  aebt,  as  required  by  the  act.  Bacon 
vs.  Morris^  93. 

5.  When  the  plaintiff  sues  as  a  public  officer,  the  character  of  the  work  done  and 
materials  furnisned  should  appear  affirmatively  on  the  record.  Cloud  vs.  Tatlow, 
307. 

6.  Judgment  cannot  be  taken  for  want  of  a  sufficient  affidavit  of  defence  where 
the  plaintiff  was  dead  at  the  time  of  the  issuing  of  the  writ  and  the  writ  was 
not  amended  till  after  judgment  day.   Lynch  vs.  Kerns^  335. 

7.  A  fi.  Ja.  was  indorsed  interest "  from  December  30,  1873,"  the  facts  being  that 
12  per  cent,  interest  had  been  paid  for  that  year:  Jfeldf  that  a  rule  would  be 
granted  to  correct  the  said  indorsement  to ''interest  from  December  30,  1874." 
Crosdale  vs.  Cadioailader^  343. 

The  application  was  made  by  the  terre  ten'ant^and  the  court  held  that  he  was 
entitled  to  take  credit  for  the  excess  of  legal  Interest.  Id, 

8.  A  writ  may  be  made  returnable  in  Philadelphia  county  to  the  first  or  the  third 
Monday  in  September.   Association  vs.  Gardiner,  361. 

9.  Judj^nient  for  want  of  an  appearance  can  only  be  taken  after  fourteen  days 
have  expired  after  service.  Id, 

10.  In  a  sci.  fa.  sur  mortgage  no  narr  need  be  filed  in  order  to  take  judgment  for 
want  of  an  ap}>earance.  Id, 

11.  In  taking  a  judgment  for  want  of  an  appearance  on  a  return  of  two  nihils 
on  a  sci.  fa.  sur  mortgage^  the  fourteen  days  must  be  calculated  from  the  return  day 
of  the  writ,  and  not  from  the  teste  of  the  writ.   Faunce  vs.  Subers,  41 1. 

12.  A  summons  returned  nihU  futbet,  and  an  alias  served,  constitute  but  one 
case,  and  a  fi.  fa.  issued  under  the  term  and  number  of  the  original  is  not  im- 
proper.  Shaw  vs.  Kenalh,  444. 

13.  A  Ji.fa.  and  attachment  execution  may  both  issue  and  be  pursued  at  the 
same  time,  and  plaintiff  will  not  be  compelled  to  elect  ui)on  which  he  will  proceed 
unless  ;*roperty  is  seized  under  either  sufficient  to  pay  tne  judgment.  Id, 

14.  Judgment  entered  against  administrators  in  a  suit  upon  a  contract  of  their 
decedent  for  want  of  an  affidavit  of  defence,  is  irregular  and  voi<l,  and  will  be 
stricken  off  on  motion.    Wright* s  Executors  vs.  Cheynry's  Administrators,  469. 

15.  A  rule  to  show  cause  must  not  be  predicated  upon  a  mere  abstraction,  nor 
upon  any  colorable  pretext  invented  for  the  purpose  of  pumping  the  court,  but 
upon  something  actual  and  pertinent;  which,  when  determined  judicially,  shall 
control  the  subject-matter  involved.    Washburn  vs.  Baldwin,  472, 

16.  A  case  stated,  whether  the  action  has  been  instituted  by  amicable  agree- 
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PRACTICE— (Continued.) 

meat  or  by  process  issued,  must  contain  a  full  and  certain  statement  of  all  the  facts 
belonging  to  the  case ;  so  that  when  a  judgment  is  entered  thereon,  it  shall  be 
capable  of  enforcement  to  the  same  extent  as  though  reached  by  the  verdict  of  a 
jury.  Id, 

1*7.  A  rule  to  show  cause,  and  a  case  stated,  must  be  real^  nerer  tuppotiti- 
tious.  Id. 

18.  Any  attempt  to  obtain  the  opinion  of  the  ocurt  upon  a  question  of  law. 
through  the  instrumentality  of  a  mere  supposititious  case,  is  reprehensible,  and 
the  parties  offending  may  be  punished  for  a  contempt  of  court.  Id, 

19.  A  defendant  is  entitled  to  the  benefit  of  the  exemption  law  in  a  proceed- 
ing commenced  by  attachment  under  the  act  of  17th  March,  1869,  if  the  original 
deniauid  be  founded  on  contract.  Id. 

20.  A  hii>4tmnd  confessed  judgment  to  his  wife,  and  she  issued  a  fi.fa,  against 
his  personal  e»tate,  which  was  lodged  in  the  sherifi's  hands  a  few  moments  before 
a  creditor's  ^./(i.  Meld,  that  she  oould  not  issue  such  execution.  In  re  ISurvin^ 
524. 

21.  A  joint  actisQ  against  three.  Award  against  two  and  in  favor  of  the  thiiti, 
Appeal  by  the  two.  No  appeal  as  ta  the  third.  Subsequent  prncmlines  against 
the  two.  On  the  trial  the  signature  of  third  defendant  admitted  to  be  forged. 
Hdd^  that  the  record  might  be  treated  as  amended  and  a  verdict  against  the  two 
sustained.   School  DiUrici  vs.  BUhorough,  642. 

22.  Where  a  claimant  in  a  sherifi's  interpleader  files  a  narr  within  fourteen  days, 
as  required  by  the  rule  of  court,  but  neglects  to  give  the  bond,  the  court,  on  mo- 
tion, will  order  the  sheriff  to  sell  and  pa^  the  proceeds  of  the  sale  into  court  to 
abide  the  determination  of  the  issue.   DUlon  vs.  Conover^  450. 

23.  On  a  judgment  obtained  in  the  Common  Pleas,  either  by  adversary  action 
or  bycoufession^  which,  without  costs,  shall  not  amount  to  more  than  one  hundred 
dollars  (the  plaintiff  not  having  previously  filed  the  required  affidavit),  ousts  of 
execution  will  be  allowed.   Davenport  vs.  Williams,  575. 

PUBLIC  BUILDINGS  COMMISSION. 

1.  The  building  commissioners  have  no  ri|fht  to  obstruct  the  Market  street  rail- 
road in  their  route  along  Market  street.   Hatlvfay  vs.  Perkim,  20. 

2.  The  railroad  company  has  no  right  to  alter  its  course,  nor  can  the  commis- 
sioners confer  such  right  upon  them,  id, 

QUO  WARRANTO.  See  Borough,  3,  4. 

1.  An  injunction  will  not  lie  to  restrain  the  exercise  of  a  public  office.  Quo 
warranto  is  the  remedy.    Campbell  vs.  Taagart  et  oLj  443. 

2.  Where  the  attorney-genenil  is  the  relator,  a  writ  of  qwo  warratUo  will  issue 
in  the  first  instance,  and  a  preliminary  rule  to  show  cause  should  not  be  required. 
Comm,  ex  rel,  vs.  Bank,  156. 

3.  Private  citizens  having  no  particular  or  special  interest  to  be  affected,  have 
not  the  right  to  ask  for  a  quo  warranto  to  oust  a  member  of  councils.  Comm.  ex 
rel,  vs.  Home,  164. 

4.  A  citizen  who  claims  a  seat  in  councils  in  place  of  one  who  has  removed  from 
the  ward,  has  sufficient  interest  to  entitle  him  to  a  writ  of  quo  warranto  to  deter< 
mine  the  question  of  forfeiture.   Comm,  ex  rel,  vs.  ^iu»»»,  162. 

RAILROAD.  See  Constitutional  Law,  9. 

1.  When  a  railroad  takes  private  property  for  public  use  under  the  act  of  Feb- 
ruary, 1849,  and  its  supplement,  they  are  bound  to  follow  the  provisions  of  the  law 
strictly.  Any  departure  will  render  them  tresjiassers.  Railroad  vs.  Lawrence  etal., 
604. 

2.  After  entry  and  pavment  of  damages  or  securing  the  same,  the  right  of  way 
over  the  land  vests  in  the  company.  After  filing  ot  the  bona,  the  owner  can 
recover  damages  on/y.  Id. 

3.  An  owner  within  the  purview  of  the  act  Is  one  who  has  some  interest  in  the 
land  at  the  time  the  injury  was  done.  One  who  has  acquired  an  interest  therein, 
either  in  fee  or  as  tenant  for  years,  or  as  lessee  after  the  injury  has  been  comraitteil, 
is  entitled  to  no  damages.  Id, 

4.  If  there  be  errors  in  the  view  or  any  part  of  the  proceedings,  the  reme<iy 
is  to  file  exceptions  in  court,  and  if  not  sustained,  to  certiorari  the  proceeding>. 
When,  however,  an  appeal  is  taken  within  the  thirty  days  allowed  by  law  to  thi* 
report  of  the  viewers,  all  irre&|ularitie8  are  waived,  and  all  the  requirements  of  tlu* 
statute  are  presumed  to  have  oeeu  done.  Id, 
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5.  When  a  party  having  knowledge  of  the  possession  and  use  of  the  land  b;^  a 
railroad  company,  afterwards  takes  a  lease  of  the  coal  beneath,  he  cannot  require 
the  company  to  remove  the  track,  and  his  only  remedy,  if  he  has  any,  must  be 
under  the  statute  for  damages.  la. 

REGISTER  OF  WILLS.  See  Orphans'  Coubt. 

REPLEVIN. 

Where  in  replevin  for  goods  distrained  for  rent,  the  pleas  are  9>onffmt«<TNfif  and 
rieru  en  arrei'e,  and  they  are  sought  to  be  sustaintid  by  evidence  of  fraud  in  obtain- 
ing a  lease,  a  finding  of  facts  by  the  arbitrator  that  the  relation  of  landlord  and 
tenant  existed  between  the  plaintiff  and  defendant  by  virtue  of  a  lease  of  a  certain 
date  in  writing;  that  there  is  a  sum  certain  due  the  defendants  for  rent  under  the 
lease ;  that  no  fraud  is  proved,  with  a  statement  of  distress,  replevin  and  pleading 
showing  the  issue,  is  sufficient  under  the  section  requiring  a  finding  of  facts  in 
the  nature  of  a  special  verdict    Van  Sychle  vs.  Stewart^  547. 

ROADS  AND  STREETS.  See  Board  of  Surveys. 

1.  The  act  of  1855  requires  that  all  new  buildings  fronting  on  a  court  of  less 
width  than  twenty  feet  shall  recede  so  that  the  court  shall  be  of  that  width  ;  this 
act  is  constitutional,  and  the  owner  is  entitled  to  com))ensatiou.  In  i*t  Perry't 
Coui-t,  27. 

2.  A  building  erected  upon  a  comer  lot  FRONTS  UPON  both  streets  or  alleys  on 
which  it  bounds,  witliin  the  meaning  of  the  act  of  April  21,  1855,  and  the  streets 
or  alleys  must  be  twenty  feet  wide.    City  vs.  Miditnerj  30. 

3.  An  injunction  will  not  be  granted  to  restrain  the  city  from  changing  the  erade 
of  a  street,  upon  the  complaint  of  a  passenger  railway  company,  who  haapur- 
chatted  the  rignt  of  way  over  the  street,  formerly  a  turnpike,  where  ample  remedy 
is  given  the  comimny  lor  the  recovery  of  whatever  damages  may  result  to  them  by 
statu t^>ry  procceaings.   Railwdy  vs.  C/Vy,  37. 

4.  The  act  of  1846,  as  to  injunctions  against  public  buildings,  and  the  Market 
Street  Railway  vs.  Bnildiug  CommiMiouerty  discussed.  Id. 

5.  There  can  be  but  one  jur^  of  damages  under  the  act  of  13th  March,  1873,  re- 
lating to  Delaware  avenue.   J^ifipatrick  vs.  Railroud^  107. 

6.  The  act  of  June  21,  1873,  authorizes  the  opening  of  Qirard  avenue  and 
Twenty  -second  street  through  uirard  College  grounds,  and  is  constitutional.  i» 
re  Oiranl  College  Grounds^  145. 

Ludlow,  J.,  dissents. 

7.  The  act  of  May  6,  1872,  only  gives  the  right  to  open  streets  through  Monu- 
ment Cemetery.  It  does  not  give  the  right  to  go  beyond.  Naglee  vs.  City  et  al,, 
121. 

8.  The  councils  of  the  citjr  by  the  act  of  April  14,  1868,  are  authorized  to  widen 
and  straighten  anv  street  laid  unon  the  public  plans  of  the  city.  This  does  not 
give  them  the  right  to  extend  tne  street  or  alter  its  course.  In  re  Widening  of 
ThirtU'/ourth  Street,  197. 

9.  An  onlinauce  for  the  widening  of  Vine  street  contained  a  proviso  that  the 
owners  of  the  property  should  give  security  that  no  damages  should  be  entered 
against  the  city  exceeding  $1,000.  As  this  proviso  was  not  complied  with,  the  re- 
port was  set  aside.   In  re  Oregon  Street,  382. 

10.  As  the  jury  ap|iointed  to  report  on  the  opening  and  straightening  of  Girard 
avenue  could  not  agree  on  a  reiiort,  the  court  have  the  power  to  appoint  another 
jury.   In  the  matter  oj  Girard  Avenue,  341. 

11.  A  road  jury  can  properly  consider  all  the  disadvantages  as  well  as  advan- 
tages to  the  public  in  the  opening  of  streets,  and  it  was  not  improper  for  them,  in 
this  case,  to  consider  the  nature,  character  and  purposes  of  "  The  Girard  Colleue 
for  Orphans,''  wlione  grounds  would  be  taken,  and  whether  its  usefulness  would  be 
ini|)aired,  and  the  benefits  it  confers  on  the  public  restricted.  In  the  matter  of 
Girard  Avenue,  312. 

12.  All  the  houses  in  a  certain  row  were,  less  than  twenty  years  ago,  built  five 
feet  back  from  the  building  line,  but  there  was  no  express  agreenieiit  among  tlie 
property-owners  to  this  effect.   Held,  that  a  special  injunction  would  not  be 

5rantea  to  prevent  defendant  from  erecting  a  bay  window  on  the  five  feet  recess. 
feUl  vs.  Gallagher,  172. 

13.  The  mere  setting  back  of  a  building  from  the  line  of  a  street  by  the  owner 
for  his  own  convenience  or  comfort,  is  not  of  itself  a  dedication  of  the  laud  throwu 
out,  and  he  may  reclaim  it  at  will.  Id, 
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ROADS  AND  STREETS— (Continued.) 

14.  A  road  jury  in  assessing  damages  for  opening  a  street  must  award  tliem  "as 
damages  for  the  opening  of  the  street."  Jn  re  opeiiiiig  of  Fifteenth,  SixUenlh, 
aiid  Norris  Streets,  214. 

SALARIES. 

The  provisions  of  the  4th  section  of  the  14th  article  of  the  constitution,  which 
declare  that  "  the  coni|>en8atiou  of  county  officers  shall  be  regulated  by  law/'  and 

that  in  counties  containing  over  150,000  inhabitants  all  county  officers  shall  be 
paid  by  salary,"  are  prospective  in  their  operation,  dependent  upon  legislative 
action,  to  carry  them  into  effect,  and  do  not  repeal  existing  laws  until  the  new 
laws  are  passed.   Comm.  ex,  rel,  vs.  CoUie,  430. 

SCHOOL  LAWS. 

1.  Wiiile  school  directors  elected  prior  to  the  beginning  of  a  current  school  year 
cannot  exercise  any  control  over  tlie  schools,  nor  any  of  the  powers  pertaining 
to  their  office,  until  the  full  term  of  their  predecessors  has  expired,  yet,  after  that 
has  taken  place,  their  official  functions  attach,  and  they  are  entitled  to  meet  with 
the  continuing  members  of  the  board,  and  to  participate  both  in  the  temporary 
and  )>ern)aneut  organization.   Botiton  vs.  Boyce,  559. 

2.  The  first  business  of  a  school  board,  composed  of  continuing  and  newly  elected 
meni1>ers,  is  to  orniuize  by  choosing  a  president,  secretary,  and  treasurer.  This  is 
best  accomplished,  ordinarily,  by  effecting  a  temj^rary  organization;  whereu))oa 
the  returns  of  the  election  are  read,  or  the  certificates  of  the  directors  elect  are 
presented,  and  thus,  all  the  members  alike  participate  in  the  permanent  organiza- 
tion. If  a  permanent  organization  cannot  be  accomplished,  however,  because  no 
one  of  the  meml>ers  can  obt&in  a  majority  of  votes  for  president,  it  is  such  neglect 
of  duty  as  will  justify  the  proper  court,  upon  application  made  according  to  law,  to 
declare  their  seats  vacant,  and  appoint  others  in  their  stead.  Id. 

3.  The  continuing  members  of  a  school  board  are  not  judges  of  "the  legality 
of  any  election  of  directors.'*  The  statute  authorizes  and  requires  the  Court  of 
Quarter  Sessions,  whenever  not  less  than  six  qualified  citizens  of  a  district  contest 
an  election,  "forthwith  to  examine  into  it.  and  to  confirm  or  set  it  aside,  as  shall 
seem  Just  and  proper;  and  if  set  aside  to  order  a  new  election,"  etc.  Jd, 

4.  The  law  authorizing  "  less  than  a  majority"  of  directors  to  fill  vacancies  in  a 
school  board,  only  applies  where  the  number  has  been  thus  reduced  from  the  causes 
mentioneil  in  either  the  seventh  or  the  eighth  section  of  the  act  of  May  8, 1854,  P. 
L.  618,  Purd.  239,  24t>,  pi.  22, 23,  or  from  both  combined.  Id, 

5.  The  provision  in  the  school  law  authorizing  the  directors  of  adjoining  die- 
tricts  to  establish  joint  schools,  applies  where  the  number  of  pupils  in  each  is 
not  large  enough  to  warrant  the  expense  of  establishing  and  maintaiiiiuL  separate 
schools;  but,  by  uniting  the  two,  a  number  is  reached  which  meets  ilic  contem- 
plation of  the  statute.    Comm,  ex  rel.  vs.  Williamson  et  al.,  490. 

6.  While  school  directors  are  necessarily  clothed  with  large  discretion  in  the 
management  of  the  public  schools,  which  will  not  be  repressed  on  the  part  of  the 
courts  by  anything  less  than  a  generous  and  lil>eral  su|>ei' vision,  still  it  is  a  mis* 
take  to  assume  that  this  discretion  is  unlimited.  Judicial  authority  may  be  in- 
voked as  successfully  to  restrain  the  illegal  acts  of  school  dii*ectors,  as  it  may  be 
to  restrain  official  wrong-doing  from  any  other  quarter,  or  by  any  other  class  of 
men ;  it  may  be  invoked  likewise  to  comi>el  school  directors  to  discharge  their 
duties  under  the  law.  Id. 

7.  School  directors  have  neither  authority  nor  discretion  to  send  pupils  be- 
tween  the  a^s  of  six  and  twenty-one  years,  be  they  white  or  black,  out  of  their 
pro|»er  district  for  instruction,  except  when  by  reason  "of  great  distance  from, 
or  difficulty  of  access  to,  the  proper  school-house "  of  the  district,  such  pupils 
can  be  more  "conveniently  accommodated  in  the  schools  of  an  adjoining  dis- 
trict." Id. 

8.  Where  the  number  of  colored  pupils  in  any  district  is  less  than  twenty,  there 
is  no  provision  in  the  law  which  excludes  them  fh>m  the  schools  where  white 
children  are  taught;  and  if  the  direc^or<i  refuse  to  admit  them  thereto, ma }i(iu- 
viHS  will  avail  to  correct  the  wrong.  Jd. 

9.  A  board  of  school  directors  can  ap|K>int  to  fill  a  vacancy  until  the  next  an- 
nual election.    Comm.  ex  rel.  vs.  Thomas,  GOO. 

SEAMEN.  See  Admiralty. 
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SERVICE  OF  PROCESS.  See  Divobcb,  12.  Corporation,  11.  Practice,  11. 
Retarn  of  "  served  by  serving  a  copy  of  original  sommous  on  defendant/'  is  not 
sufficient   City  vs.  Cathcart^  103. 

SHERIFF.  See  Practice,  4,  22. 

SHERIFF'S  SALE. 

1.  A  mortgage  was  made  on  a  large  lot  of  ground,  which  lot  was  afterwards  sub- 
divided and  improved,  and  sold  by  the  sheriff  on  proceedings  on  the  mortgage. 
Held  J  ttiat  the  proceeds  of  each  lot  should  be  applied  to  the  payment  of  the  mort- 
gage in  equal  proportions,  although  some  of  the  lots  brought  a  larger  price  than 
the  others.   Leech  vs.  BonsiUl^  384. 

2.  A  sale  by  the  sheriff  under  proceedings  in  partition  discharges  the  lien  of  a 
mortgage;   The  act  of  March  21,  1867,  construed.    Wright  vs.  Vtckers,  381. 

STATUTE.  J 

Where  a  statute  repeals  absolutely  a  prior  law,  and  substitutes  other  provisions 
on  the  same  subject,  even  though  the  latter  seem  designed  to  subserve  but  a  tem- 
porary pnr{>ose,  the  prior  law  does  not  revive  when  the  repealing  statute  is  spent, 
unless  the  intention  of  the  Legislature  to  that  efl'ect  is  ezpreised.  Jiouion  vs. 
Moyce,  559. 

STATUTE  OF  FRAUDS.  See  Bills  and  Notes,  3. 

A  parol  agreement  to  purchase  real  estate  is  of  no  effect  A  part  payment  with- 
ont  possession,  and  which  was  afterwards  appropriated  to  another  indebtedness, 
will  not  take  it  out  of  the  statute  of  frauds.  Newkumet  vs.  Kraft  et  aL,  127. 

STATUTE  OF  LIMITATIONS.  See  Criminal  Law,  1. 

1.  The  statute  of  limitations  never  extinguishes  a  debt;  it  only  forms  a  bar 
to  the  remedy  to  recover  it  by  action.   Morris  et  al.  vs.  Hannick^  571. 

2.  The  act  of  February  24,  1806,  authorizing  judgments  to  be  entered  by  the 
prothonotary  on  notes  and  other  instruments,  witn  confession  of  jndgment  at- 
tached, gives  an  additional  remedy  for  collection  to  which  the  statute  of  limita- 
tions does  not  apply.  Id, 

3.  Where  a  debt,  even  though  it  be  "  grounded  upon  any  lending  or  contract, 
without  specialty,"  is  acknowledged  by  a  debtor  under  the  form  of  a  note,  with 
confession  of  Judgment  attached,  it  may  be  entered  in  judgment  and  collected, 
notwithstanding  more  than  six  years  have  intervened  between  the  maturity  of  the 
note  and  the  entry  of  judgment  upon  it.  Id, 

STOCKS. 

Until  actual  transfer,  the  title  of  the  purchaser  of  stock  is  merely  equitable,  and 
persons  dealing  with  him,  take  the  risK  that  the  equitable  title  is  such  that  he 
can  compel  a  transfer  of  the  legal  title.    Wood  et  al,  vs.  Maitland  et  al,^  84. 

TAXATION. 

1.  In  a  proceeding  b^  bill  inequity  to  restrain  the  collection  of  school  taxes, 
the  court  will  not  inquire  into  the  validity  of  the  appointment  of  the  collector, 
he  having  given  bond  with  sureties  approved  as  required  by  law.  Coal  and  Iron 
Co,  vs.  Curran  et  <e/.,  543. 

2.  The  act  of  May  8,  1854,  did  not  establish  a  fixed  rate  of  taxation  for  school 
purposes.  It  mereljr  provided  a  standard,  by  which  the  maximum  rate  could  be 
ascertained  at  the  time  the  tax  is  levied;  to  wit,  the  amount  of  both  State  and 
countv  taxes,  authorized  by  law.  Id. 

3.  fhe  act  of  February  23,  1866,  exempting  real  estate  from  the  three  mill  tax 
for  State  purposes,  operated  as  a  re<luction  of  a  like  amount  on  that  species  of 
property  for  school  purposes.  Id, 

4.  A  levy  of  thirteen  mills  on  real  estate  is  three  mills  in  excess  of  what  the  law 
allows.   The  collection  of  such  excess  may  be  restrained  by  injunction.  Id. 

J  5.  A  farmer  who  sells  the  product  of  his  own  farm,  and  occasionally  that  of  his 
neighbor,  cannot  be  rated  as  a  dealer  in  goods,  commodities,  within  the  meaning 
of  the  mercantile  tax  law.   Barton  et  al.  vs.  Morria  et  «/.,  360. 

6,  A  railroad  company  in  embarrassed  circumstances  sold  a  large  amount  of  stock 
below  par,  and  afterwards  paid  a  dividend  on  its  whole  capital.  There  being  no 
proof  that  this  was  profits :  Held^  that  the  company  was  not  liable  to  the  tax  on 
profits  for  this  amount.   Comm,  vs.  Railroad  Company ^  465. 
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TAXATION— (Continued.) 

7.  An  act  of  assembly  authorising  taxation  fbr  the  payment  of  bounties  pre- 
viously paid  is  constitutional.   Felly  vs.  Uhhr  H  td,,  514. 

8.  The  power  of  the  Legislature  to  tax  for  public  good  and  fur  public  purposes 
extends  even  retrospectively  to  all  matters  not  penal,  not  in  violation  of  contracts, 
and  not  forbidden  by  the  constitution.  Id, 

9.  Shares  of  national  bank  stock  are  personal  property.  Strong  et  <U,  vs. 
(yDonneU,  575. 

10.  Those  belon^ng  to  non-residents  are  separated  by  the  acts  of  Congress  from 
the  persons  of  their  owners  for  purposes  of  taxation,  and  are  to  be  taxed  at  the 
place  where  the  bank  is  located.  Id, 

11.  The  States  may  direct  the  manner  and  place  of  taxing  the  shares  of  resi- 
dent owners,  and  the  Legislature  of  Pennsylvania  not  having  separated  such 
shares  from  the  i>erson  of  tlieir  owner,  their  ««/tM,  like  that  of  other  personal  prop- 
erty, is  at  the  aomicil  of  their  owner,  and  they  are  to  be  taxed  in  the  town  or 
city  where  he  resides^  not  in  that  where  the  bank  is  located.  Id, 

12.  To  avoid  multiplicity  of  suits,  the  court  has  iurisdiction  to  enjoin  against 
the  collection  of  an  illegal  and  unauthorised  tax.  Id, 

?^ 

TENANCY  IN  COMMON. 

Where  the  possession  of  the  plaintiff,  who  was  one  of  the  tenants  in  common,  is 
disputed  by  tlie  others,  an  issue  should  be  framed  and  the  facts  found  by  the 
jury.  Harding  vs.  DeviU  el  al,,  95. 

THEATRE. 

1.  Th?  neglect  of  the  proprietor  of  a  theatre  to  mark  a  seat  ''taken can  give 
a  stranger  no  right  to  a  seat  which  had  already  been  purchased  by  a  third  party. 
Qnnm.  vs.  Powell,  180. 

2.  As  there  are  two  acts  of  assembly  requiring  licenses  to  theatres,  an  indictment 
against  the  proprietor  of  a  theatre  should  allege  under  which  act  the  chai^ge  ia 
made.   Comm.  vs.  Fox,  204. 

TRADE-MARK. 

Plaintiff's  trade-mark  was  "  The  Rising  Sun"  stove-polish  with  vignette  of  the 
sun. 

ffeid,  that  defendants  would  not  be  restrained  from  using  the  words  Rising 
Moon,"  with  vignette  of  the  moon.  Morse  vs.  Wor^eli,  168. 

TRESPASS.  See  Action. 

1.  Cuttiiie  timber  on  the  land  of  another,  without  color  of  title,  is  destructive  to 
the  freehold,  and  may  be  denominated  destructive  trespttss,  EcJiert  et  al,  vs.  FcrU 
et  al.,  514. 

2.  Equity  will  enjoin  against  the  conynission  of  such  acts,  when  the  ])arty  is 
insolvent,  and  where  it  is  necessary  to  prevent  a  multiplicity  of  suits.  Id, 

TRESPASS  ON  THE  CASE.  See  Easement. 

TRUST. 

1.  A  trust  for  the  separate  use  of  a  woman  cannot  be  create<1,  unless  site  is 
covert,  or  in  contemplation  of  marriage.   Fickfring  et  al,  vs.  CocUen'tt  65. 

2.  Where  a  young  woman  makes  a  deed  of  trust  and  one  year  afterwards  mar- 
ries, held  in  this  euKe  to  be  in  contemplation  of  marriage.   Ash  vs.  Bowen,  96. 

3.  A  limitation  by  which  the  course  of  descent  is  broken,  makes  the  trust  an 
active  special  trust,  and  should  be  kept  alive  to  supiwrt  the  remainders.  Id, 

4.  What  facts  are  necessary  to  constitute  a  purchaser  at  a  sheriff's  sale  a  trustee 
for  another,  who  alleges  that  he  refrained  from  bidding  on  account  of  an  agree- 
ment with  him,  diKCUHHed.   Barkluirdt  vs.  Schmidt,  118. 

5.  The  trustees  of  the  aggregate  fund,  being  the  legal  holders  of  the  notes,  pay- 
ment whereof  wns  intendeil  to  be  secured  by  the  381  trust,  are  entitled  to  the  bal- 
ance iu  hands  of  the  accountant.   In  re  381  Trust,  297. 

6.  The  claims  of  Morris  &  Nicholson's  representative  are  settletl  in  IIalsey*s 
Appeal,  adversely  to  the  claimant,  l>ecau8e  Morris  &.  Nicholson  never  paid  Green- 
leaf  for  the  shares,  and  cannot  acquire  an  equity  u|K>n  presumption  of  (myment 
from  lapse  of  time.  If  such  pnynient  could  l)e  shown  to  have  been  made  by 
Morris  k  Nicholson,  it  would  be  otherwise.  Id, 
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TRUST— (Continued.) 

7.  Trustees  guilty  of  a  breach  of  trust,  who  hare  lost  the  trust  assets,  and  who 
have  assigned  projierty  of  their  own  to  another  as  security,  or  in  trust  for  the 
benefit  of  the  eettuU  mu  trudf  cannot  have  a  decree  for  an  account  against  such 
third  person  without  joining  the  ceUuU  qtu  truM  or  restoring  the  trust  as^et?. 
PM/er  ft  ai.  vs.  Hopoin  H  cU.,  396. 

8.  The  assignee  of  such  property,  under  such  circumstances,  becomes  a  trustee 
de  9on  ioH,  and  is  aocouutaple  directly  to  the  ceHuis  que  trutL  Id, 

TURNPIKES. 

1.  In  proceedings  under  the  act  of  1840  against  a  turnpike  company  must  show : 
That  the  complaint  was  made  before  the  aidennen  qf  Uu  ntighborh'ood.  SirnouB 
Y8.  Tumjnke,  101. 

2.  They  should  be  sworn  to  inquire  whether  the  road,  or  any  part  of  it,  is  in 
food  travelling  order  and  repair,  not  whether  it  is  in  perfect  order.  Jd, 

3.  The  return  of  the  constable  should  set  forth  the  names  of  the  citixena  sum- 
moned. Id. 

4.  An  inquisition  to  compel  a  turnpike  company  to  open  its  gates,  because  it  is 
not  in  such  ''^^ood  and  perfect  order,''  as  required  by  tne  act  of  1803,  must  be  in 
strict  conformity  with  the  requirements  of  the  act.   In  re  Turnpike  Co,,  50. 

VENDOR  AND  VENDEE.    See  Equity,  11,  12.    Landlord  and  Tenant,  11. 
Partnership,  5. 

1.  A  distributee  of  purchase-money  cannot  dispute  the  purchaser's  title.  Pot" 
ter  el  al,  vs.  Hoppin  et  a/.,  396. 

2.  The  purchaser  of  a  proper^  sold  at  auction,  cannot  recover  the  deposit 
money  when  a  good  title  is  offered  him.  Schleeeinger  vs.  EUie  et  al,,  109. 

VERDICT. 

To  permit,  even  after  three  trials,  a  verdict  to  stand  without  evidence,  is  to 
plunder  a  citizen  under  the  form  of  levy.  Lodge  vs.  Bailroad,  153. 


1.  Mechanic9,  miners,  laborers,  and  others  claiming  under  the  act  of  April  9, 
1872,  must  give  notice  in  writing  to  the  officer  executing  the  process  before  the 
actual  sale  of  the  property;  in  default  of  this  notice,  no  lien.  Construction  of 
said  act  and  its  requirements.  Bank  vs.  ChUde,  452. 

2.  The  act  of  April  9,  1872,  for  the  better  protection  of  the  wages  of  me- 
chanics, miners,  laborers  and  others,"  does  not  give  a  lien  for  wages  earned  after 
tlie  particular  property  has  been  seised  bv  the  sheriff  on  an  execution.  Property 
levied  is  in  the  custodv  of  the  law.  and  when  sold  the  proceeds  are  preserved 
against  lien  creditors  suSsequent  to  tne  levy.  Schroder  vs.  Burr,  620. 


1.  An  instrument  in  writing  executed  by  a  married  woman  as  a  will,  in  the 
presence  of  but  two  persons,  one  of  whom  is  a  devisee,  of  an  estate  in  remainder 
under  the  will,  cannot  be  established  as  a  valid  will  under  the  act  of  1848.  Camp 
et  ux.  vs.  Stark,  528. 

2.  The  proviso  to  that  net  which  requires  that  the  will  of  a  married  woman  shall 
be  executed  in  the  presence  of  two  witnesses,  is  to  be  construed  as  a  condition, 
without  compliance  with  which  the  will  is  invalid.  Id, 

3.  It  is  not  necessary  to  the  validity  of  the  will  of  a  married  woman  that  she 
should  in  all  cases  make  the  formal  declaration  that  it  is  her  last  will.  Id. 

4.  An  issue  directed  by  the  register  or  register's  court  to  the  Common  Pleas  can 


a  testamentary  disposition  is  a  question  of  law,  which  must  be  determined  by  the 
register  or  registers  court,  or  b^  an  appeal  to  the  Supreme  Court.  Id. 

5.  Testator  devised  to  his  wife  in  trust  for  herself  ana  children,  and,  after  a  certain 
time,  "  if  the  executor  thinks  it  will  be  more  productive,"  the  property  to  be  sold, 
and  the  money  divideil.  The  parties  in  interest,  having  elected  by  deed  to  take 
the  land  in  lieu  of  the  proceeds  of  the  sale  thereof— /fe/cf.*  That  a  deed  from  them, 
vfillwut  joining  the  executor,  passed  a  good  title  to  the  defendant.  Twndddl  vs. 
Land  Co.,  63. 

6.  The  general  rule  is,  that  in  order  to  establish  the  validity  of  a  will  the 
subscribing  witnesses  must  be  called,  if  living  and  within  the  Jurisdiction  of  the 
court,  but  if,  after  strict,  diligent  and  honest  inquiry,  satisfactory  to  the  court 
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WILWContinued.) 

nnder  the  circumstances  of  the  case,  the  subscribing  witnesses  cannot  be  found, 
other  evidence  will  be  admitted  to  prove  the  signature  of  the  testatrix.  Givin  vs. 
Green,  99. 

7.  Will  construed  to  pass  a  fee  and  not  a  life-estate.  Martin  vs.  McDeviU^  19. 

WITNESS.  See  Evidence,  4. 

1.  Witnesses  attending  without  subpoena,  and  not  called  to  testify,  are  entitled 
to  their  costs,  where  a  subpoena  had  been  taken  out  but  they  waived  its  service, 
and  where  there  was  no  allegatipn  that  their  testimony  was  not  needed.  Lagrosse 
vs.  Currartj  140. 

2.  A  devisee  is  a  party  to  the  will,  and  not  a  witness,  within  the  meaning  of  the 
statute.  The  witnesses  must  l>e  competent  at  the  time  of  execution  of  the  will  to 
authenticate  it  by  their  testimony.   Ckimp  et  xtx.  vs.  Stark,  528. 

3.  The  act  of  1869  allowing  parties  to  be  witnesses  is  not  retrospective  in  its 
character,  to  the  extent  of  making  a  party  to  a  will  executed  in  1858,  a  witness 
within  the  meaning  of  the  proviso  of  toe  seventh  section  of  the  married  woman's 
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